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RUTLAND  COUNTY,  JANUARY  TERM,  1885. 
Present  :  Royce,  Ch.  J.,  Powers,  Rowell,  and  Walker,  JJ. 


WILLIAM  C.  LANGDON.  BY  GUARDIAN,  v.  BAXTER 
NATIONAL    BANK. 

Ouardian.      Xegi'tiable  Bond,   Purchaser  Of,    When  Put 
Upon  Inquiry.    Innocent  Purchaser.    Replevin. 


A  former  guardian  of  the  plalntlCF'i  ward  pledged  to  the  deletidatit  bank  tn  secure  bis 
onru  1if)t«  two  neKOtinble  bonds  owiii*d  by  the  ward,  on  which  bonds  ^aa  an  en- 
i]|>rsetuent  tending  to  sboir  the  wavd's  nn-nerslilp,  and  trhU'Ji  was  seen  bj  the 
cashier  At  the  time  of  the  neKallaCion ;  Hdd,  (1)  that  the  defetidRDt  tTas  not  eo- 
titled  to  the  protection  ot  an  Innocent  purchaser;  that  it  was  put  upon  luqulry, 
and  that  it  vas  not  sulScieiit  to  only  inquire  of  the  guardian ;  (2)  that  the  plain- 
tiff could  recover  the  bands  la  an  action  of  replevin ;  (»}  that  the  settlement  of 
the  guardian's  account  In  the  Probate  Court  did  not  affect  the  title  U>  tbe  Iwods. 

Replevin  for  two  District  of  Columbia  botids  of  81,000 
each.  Plea,  general  issue.  Heard  on  an  agreed  statement 
of  facts  by  the  court  at  the  September  Term,  1884,  Veazey, 
J.,  presiding.  Judgment  for  the  plaintiff.  On  September 
13,  18C9,  John  H.  Langdon  of  Castleton  was  appointed  by 
the  Probate  Court  guardian  of  his  brother,  William  C. 
Langdon,  an  insane  person.  The  ward's  estate  consisted 
partly  of  United  States  bonds.  These  having  been  called 
in,  the  guardian  purchased  from  C.  S.  Sherman  with  the 
money,  in  March,  1878,  the  bonds  in  question,  which  were 
dated  July  1,  1873,  and  payable  to  J.  &  W.  Selligman  & 
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Co.,  or  bearur,  July  1,  1891,  having  interest  coupons  thereto 
attached.  Said  Slierman  had  previously  written  upon  the 
back  of  each  of  said  bonds  the  words,  '"  The  property  of  C. 
S,  Sherman,"  and  when  he  sold  said  bonds  to  said  guardian 
he  wrote  \ipon  each  of  them  under  said  endorsement  the  fur- 
ther words,  ''I  hereby  sell,  transfer,  and  assign  without 
recourse  to  William  C.  Langdon,"  signing  his  name  thereto 
on  one  of  said  bonds,  and  omitting  to  do  so  upon  the  other. 

On  January  21,  1879,  the  said  John  H.  Langdon  borrowed 
of  the  defendant  the  sum  of  »1,500,  for  which  he  gave  his 
personal  note,  and  deposited  with  the  hank  as  collateral  to 
the  note,  the  bonds  in  question. 

The  business  was  transacted  with  the  cashier,  G.  R.  Bot- 
tum.  The  cashier  knew  John  H.  Langdon,  who  had  been 
a  customer  of  the  hank  since  its  organization,  and  was  a 
member  of  two  firms  keeping  their  accounts  therein,  and 
he  was  considered  a  reputable  and  reliable  man  ;  but  the 
cashier  did  not  know  said  William  C,  had  never  heard  of 
him,  and  knew  nothing  of  said  guardianship  until  after  the 
note  became  due,  and  a  few  montlis  before  said  J.  H.  Lang- 
don died.  When  the  cashier  learned  of  the  guardianship 
matter,  said  Langdon  was  in  failing  circumstances ;  but 
previously  he  had  understood  that  he  was  a  man  of  some 
means.  At  the  time  of  the  transaction  said  Bottum 
observed  the  endorsements  upon  the  bonds,  and  called 
Langdon's  attention  to  the  same,  and  he  said  to  Bottum  that 
the  bonds  belonged  to  him,  Bottum  believed  what  he  said 
as  to  his  ownership  of  the  bonds,  and  made  no  further 
inquiry.  The  directors  approved  the  transaction.  The 
estate  of  said  John  H,  Langdon  is  insolvent,  and  his 
guardianship  bond  worthless.  The  plaintiff  is  the  present 
guardian  of  William  C.  He  found  assets  of  said  estate, 
aside  from  the  bonds  in  suit,  to  the  amount  of  about  8-1,000 
only.  Upon  the  settlement  of  J.  H.  Langdon's  guardian- 
ship account  by  his  administrator  in  the  Probate  Court,  a 
balance  of  S12,:J01).9?  was  found  against  his  estate. 
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W.  C.  DiiTiton  &  Edward  Dana,  for  the  defendant. 
The  memorandum  on  the  bonds  did  not  affect  tlieir  nego- 
tiability. Smith  V.  Clark,  1  Peake,  225  ;  Peacock  v.  Rhodes, 
■i  Dougl.  (ill  ;  Sigourney  v.  Lloyd,  8  B.  &  C.  622  :  Courser 
V.  Ta/iiHJ, -24  Ark.  13;  Allenworth  v.  Moore,  3  Iowa,  273  ; 
Byles  Bills,  149,  102  ;  1  Jac.  Fish.  Dig.  1191.  Bonds  payable 
to  bearer  circulate  as  money  ;  and  the  bona  fide  possessor  is 
therefore  the  owner.  Murray  v.  Laremer,  2  Wall.  110. 
The  bank  was  not  put  upon  inquiry.  Calais  Steamboat  Co. 
V.  Scudder,  2  Black,  214 ;  Butfrick  v.  Holden,  13  Met.  355. 
A  party  dealing  with  a  guardian  has  a  right  to  pi-esume 
that  he  acts  for  the  benefit  of  his  ward,  and  is  not  bound  to 
inquire  into  the  state  of  the  trust.  Ashton  v.  Atlantic 
Bank.  3  Allen,  217  ;  Dillaye  v.  Bank.  51  N.  Y.  345  ;  Field  v. 
Schieffelin,  7  Johns.  Ch.  150  ;  1  Perry  Trusts,  225  ;  R.  L.  as. 
2445,  2459  ;  Rayner  v.  Pearsall,  3  Johns.  Ch.  578 ;  Yerger  v. 
Jones,  IG  How.  37;  Hertell  v.  Bogart,  0  Paige,  57.  The 
bonds  were  negotiable  as  bank  bills.  2  Dan.  Neg.  Ins.  435, 
438.  See  also  Byles  Bills,  257  ;  Hotchkiss  v.  Bank,  21  Wall. 
354  ;  Sivift  v.  Tyson,  10  Pet.  1  ;  Spooner  v.  Holmes,  102 
Mass.  503;  Collins  v.  Gilbert,  Ui  U.  S.  753;  Hamilton  v. 
Vought,  34  N.  J.  L.  187;  Benoir  v.  Paquin,  40  Vt,  199; 
Powers  V,  Ball,  27  Vt.  0')2.  The  bank  was  a  bona  fide  Iiolder 
for  value.  1  Dan.  Neg.  Ins.  s.  824 ;  Keyes  v.  Wood,  21  Vt. 
331  ;  Sawyer  v.  Phaley,  33  Vt.  09.  The  claim  was  merged 
in  the  judgment  of  the  Probate  Court,  133  Mass.  270;  13 
Wall.  41)5 ;  Freem.  Judg.  s.  31.  Replevin  will  not  lie.  33 
,  Vt.  125;  43  Vt.  125;  20  Pick.  55;  3G  N.  H.  278;  55  N.  H. 
593  ;  47  Conn.  154. 

Prout  &  Walker  and  Beeman  &  Piatt,  for  the  plaintiff. 

The  bank  cannot  be  regarded  as  an  innocent  purchaser. 
The  endorsement  of  the  transfer  on  the  bonds  was  sufficient 
to  put  the  cashier  upon  inquiry  ;  and  he  should  have 
inquired  of  Sherman  or  the  ward.  Shaw  v.  Spencer,  100 
Mass.  382 ;  Fisher  v.  Brown,  104  Mass.  259  ;  Wade  Not.  15, 
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»a.  31-3  ;  Roth  v.  Colvin,  32  Vt.  135  ;  Gould  v.  Stevens.  «  Vt. 
1:>5  ;  Sanford  v.  Norton,  U  Vt.  S34 ;  Bank  v.  McDonald. 
127  MaS9.  82;  Ormsbee  v.  Howe,  54  Vt.  183;  Dinsmore  v. 
Duncan,  57  N.  Y.  673  ;  Loring  v.  Brodie,  134  Mass.  453  ;  14 
Pet.  318. 

The  opinion  of  the  court  was  delivered  by 

Powers,  J,  The  settlement  of  the  guardian's  account  in 
the  Probate  Court  was  no  adjudication  upon  the  title  to 
these  bonds.  No  order  or  decree  respecting  the  bonds  was 
there  made  ;  and  in  fact  the  existence  of  such  bonds  was 
not  disclosed  to  that  court. 

Our  statute  relating  to  the  action  of  replevin  is  broad.  It 
Hives  the  action  to  any  person  entitled  to  the  possession  of 
goods  unlawfully  detained  by  another.     R.  L.  g  1330. 

Guardians,  trustees,  and  other  persons,  acting  in  a  repre- 
sentative capacity,  are  not  excluded  in  terms,  and  should 
not  be  by  implication.  There  is  as  strong  reason  why  a 
recovery  of  goods  in  specie  by  them  is  essential  to  the  pro- 
tection of  those  for  whom  they  act  as  in  the  case  of  a  true 
owner.  The  statute  is  a  decisive  answer  to  the  objection 
made  to  the  form  of  action.  The  case  calls  for  no  action 
l(«>king  to  the  enforcement  of  a  trust.  The  plaintiff  is  seek- 
ing to  recover  the  possession  of  his  ward's  estate.  His 
commission  as  guardian  entitles  him  to  assert  this  legal 
right.  Hence  he  has  no  occasion  to  resort  to  a  court  of 
equity. 

A  buna  fide  purchaser  for  value  of  these  bonds  would  take 
H  perfect  title  to  them.  This  is  the  rule  in  all  the  courts  in 
this  country.  Federal  and  State.  It  is  said  that  the  rule  in 
Vermont  opens  a  wider  door  for  inquiry  in  cases  of  this 
kind  than  is  found  in  otlier  states  and  in  the  Federal  courts ; 
but  it  is  doubtful,  whetlier,  upon  a  careful  reading  of  the 
cases,  any  real  difference  in  the  rule  itself  or  in  its  applica- 
tion will  be  found.  In  all,  the  holder  of  negotiable  paper 
purchased  under    due  must    be  a  bona  fide  holder;  and 
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whether  he  bears  that  character  in  the  tranaactions  is  a 
question  always  open  to  inquiry.  This  is  as  far  as  the  Ver- 
mont cases  have  gone;  and  in  other  jurisdictions  cases  have 
taken  the  same  trend.  In  all  jurisdictions  bona  fides  is  the 
basis  of  protection. 

The  offer  to  sell  these  bonds  to  the  cashier  was  itself — 
nothing  else  appearing — a  representation  that  John  H. 
LangdoQ  was  the  owner.  But  something  else  did  appear 
touching  his  title.  The  bonds  carried  an  endorsement  upon 
them  tending  to  show  title  in  W.  C.  Langdon,  which  en- 
dorsement was  seen  by  the  cashier  and  inquired  about  in 
his  negotiation  with  John  H.  Notice  of  a  fact  fatal,  if  true, 
to  the  title  of  John  H.  came  to  the  knowledge  of  the  pur- 
chaser before  he  bought  the  bonds.  In  legal  significance, 
it  stood  as  if  W.  C.  Langdon  had  told  the  cashier  that  he 
was  the  owner.  If  W.  C.  bad  personally  given  him  such 
notice,  and  he  had  bought,  he  would  assume  the  hazard  of 
a  disputed  ownership.  He  could  not  claim  the  protection 
of  an  innocent  purchaser.  The  notice  he  had  from  the  en- 
dorsement upon  the  bonds  put  him  upon  inquiry.  The  title 
of  John  H.  was  evidenced  by  his  possession  and  by  his 
declarations.  The  title  of  W.  C.  was  evidenced  by  the 
memorandum  on  one,  and  the  assignment  upon  the  other. 
The  title  of  W,  C.  might  be  genuine,  even  if  John  H.  had 
possession.  If  a  stranger  had  stood  as  John  H.  did.  having 
the  bonds  in  his  possession,  and  declaring  his  ownership,  it 
probably  would  not  be  held  anywhere,  that  the  protection 
accorded  to  innocent  purchasers  could  be  invoked  to  defeat 
the  rights  of  the  true  owuer,  when  evidence  of  his  owner- 
ship was  carried  upon  the  paper  itself. 

When  a  purchaser  is  put  upon  inquiry,  his  inquiry  must 
be  made  in  a  direction  likely  to  lead  to  knowledge  of  the 
facts.  If  a  thief  should  offer  paper  for  sale  which  disclosed 
grounds  for  inquiry  to  a  purchaser,  inquiry  of  the  thief 
alone  would  not  satisfy  the  rule.  No  more  can  the  rule  be 
thus  satisfied  because  the  seller  is  an  honest  man.    Here 
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the  direction  the  inquiry  should  take  was  plainly  indicated 
by  the  paper  offered  for  aale ;  and  inquiry  followed  up  in 
that  direction  would  have  resulted  in  knowledge  that  W. 
C.  Langdon  was  the  true  owner. 
Judgment  affirmed. 


LEVI  RICE,  EX'R,  v.  AMANDA  RUDD. 

[In  Chancery.] 

Homestead.     Widow.     R.  L.  s.  1894. 

One  cannot  liaveiiliom^slead  [n  mere  land;  nor  in  land  with  no  buildlDK"  but  a  barn 
on  it;  a  ilwelliiig-licase,  owned,  uted,  or  kept  by  the  housekeeper  as  a  home  for 
liiiuseK  and  faDiily.  U  (bs  B»t  essential  of  a  homestead;  thus,  tiie  defendant's 
huxbaudi  lirintt  with  bet  In  her  house,  and  owning  laud  contlguona  to  that  of  his 
wife,  mortgaged  the  same  without  her  Joinini;  in  the  deed.  A  barn  waa  the 
onlybuildiugonhisland;  which  land  lie  nsediuooniiection  with  bis  wife's  honsa 
as  a  home  for  Iiis  fHTnlly.  Ou  a  toreclasiire:  J/i^M,  that  the  husband  never  hsd 
a  homestead  Id  lila  land;  and,  that,  therefore,  bis  widow  could  not  hold  one  in  it. 

Petition  for  foreclosure  of  two  mortgages.  Heard  on 
pleadings  and  agreed  statemsnt,  September  Term,  1884. 
Veazey,  Chancellor,  decreed  a  foreclosure  of  both  mort- 
gages. 

J.  C.  Baker  and  C.  L.  Howe,  for  the  defendant. 

The  object  of  the  homsstead  law  is  of  a  humane  char- 
acter, and  should  be  applied  to  all  cases  within  its  equity 
and  spirit.  True  v.  Morrill,  28  Vt.  672;  McClary  v.  Bixby, 
30  Vt.  254  ;  Jewett  v.  Gui/er,  aS  Vt.  iiOH.  In  West  River 
]iattk  V.  Gale,  42  Vt.  27,  it  was  held,  that  a  shop  with  a  water 
privilege,  situated  on  the  other  side  of  the  highway  from  the 
house,  was  a  part  of  the  homestead.  The  homestead  has 
been  held  to  attach  to  the  interest  of  a  tenant  in  common. 
McClanj  v.  Bixby,  supra;    Danforfh   Beatty,  4:j  Vt.   138. 
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See  Whiteman  v.  Field,  53  Vt.  554.  The  homestead  law  ap- 
plies to  an  equitahle  as  well  as  to  a  legal  ownership.  Mor- 
gan V.  Stearns,  41  Vt.  398;  D^ane  v.  Doane,  4'i  Vt.  485. 

Here  is  an  outbuiUling  and  lands  directlv  across  the  high- 
way from  the  dwelling-house  of  the  family  ;  and  it  ia  kept 
and  used  continuously  in  connection  therewith,  as  a  home- 
stead.   Bugbee  v.  Bemis,  50  Vt.  21C. 

W.  C.  Dunton  and  Edward  Dana,  for  the  orators. 

Under  the  statute — R.  L.  s,  1894— there  cannot  be  any 
homestead  without  a  dwelling-house,  used  or  kept  as  a 
homestead.  Mills  v.  Grant's  Est.  3G  Vt.  2fii) ;  McClary  v. 
Bixby,  lb.  254;  Bugbee  v.  Bemis,  50  Vt.  218;  Woodman  v. 
Lane,  7  N.  H.  245  ;  Bur.  Law  Die.  On  the  decease  of  her 
husband  the  defendant  was  entitled  to  a  homestead  exemp- 
tion in  her  own  dwelling-house.  But  one  cannot  have  two 
homesteads  at  the  same  time.  Qoodall  v.  Boardman,  53 
Vt.  92.  The  provisions  of  the  statute  cannot  be  extended 
by  the  court.     Bugbee  v.  Bemis,  supra. 

The  opinion  of  the  court  was  delivered  by 

Walkek,  J.  The  petition  in  this  case  was  brought  to 
foreclose  two  mortgages  upon  the  premises  described  in 
the  petition.  No  defence  is  made  to  the  first  mortgage, 
which  was  executed  by  Ann  Holton  to  H.  C.  Hubbard, 
March  28,  1866,  before  Eli  A.  Rudd  purchased  the  premises, 
and  which  was  upon  the  premises  at  the  time  of  his 
purchase. 

The  only  question  raised  upon  the  agreed  statement  of 
facts  submitted,  is,  whether  the  defendant,  Amanda  Rudd, 
who  is  the  widow  of  Eli  A.  Rudd,  is  entitled  as  such  widow 
to  have  a  homestead  set  out  to  her  in  the  premises  described 
in  the  petition  as  against  the  mortgage  of  the  same  premises 
executed  by  Eli  A.  Rudd  in  his  life  time,  on  the  21ith  day 
of  November,  1871.  to  George  Capron,  of  whose  will  the 
petitioner  is  the  executor. 
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At  the  time  of  the  execution  of  said  mortgage  the  said 
Amanda  wag  the  lawful  wife  of  said  Eli,  and  did  not  sign 
or  in  any  manner  consent  to  the  making  of  said  mortgage  ; 
and  they  then  resided  in  a  house  situated  upon  the  land  of 
said  Amanda  in  Middletown,  consisting  of  about  twenty 
acres  of  land  with  a  house  and  barn  thereon,  and  of  the 
value  of  more  than  five  hundred  dollars.  Some  time  prior 
to  the  date  of  said  mortgage  to  Capron,  Eli  A.  Rudd  pur- 
chased the  land  described  in  siiid  mortgage,  which  is  sit- 
uated directly  across  the  highway  from  the  house  and  lot 
of  Mrs,  Rudd,  where  Mr.  and  Mrs.  Rudd  then  resided ;  and 
the  land  so  purchased  was  kept  and  used,  and  intended  to 
be  used,  by  him,  when  he  purchased  the  same  in  connection 
with  Mrs.  Rudd's  said  house  and  lot.  as  a  home  for  the 
family.  When  Mr.  Rudd  purchased  his  said  lot  of  land, 
there  was  no  dwelling-house  or  other  building  upon  it,  nor 
when  he  mortgaged  the  same  to  Capron  as  aforesaid.  In 
the  spring  of  1871,  Mr.  Rudd  commenced  preparations  for 
the  erection  of  a  barn  on  his  lot,  and  intended  to  take 
down  an  old  barn  on  Mrs.  Rudd's  land,  and  use  it  with 
other  material  in  the  erection  of  the  barn  on  his  lot. 
In  June,  1871,  he  dug  and  walled  up  a  cellar  on  his  lot 
directly  opposite  Mrs.  Rudd's  house,  for  the  purpose 
of  setting  his  barn  thereon.  He  also  drew  and  piled  on 
his  lot  several  thousand  feet  of  lumber  to  be  used  in 
the  construction  of  said  barn  ;  and  said  cellar  and  lum- 
ber were  upon  the  premises  at  the  time  said  mortgage  was 
executed. 

In  the  spring  of  1872,  after  the  execution  of  the  mortgage, 
Rudd  took  down  the  barn  upon  his  wife's  land,  and  with 
the  material  from  that  and  the  lumber  that  was  on  this  lot 
at  the  time  of  the  execution  of  the  mortgage,  built  on  his 
tot  the  barn  which  he  had  before  intended  to  erect.  This 
barn  and  Mr.  Rudd's  lot  have  ever  since  been  used  in  con- 
nection with  Mrs.  Rudd's  house  and  lot  on  the  opposite  side 
of  the  highway,  as  part  of  the  home  place  where  the  family 
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lived.  The  domestic  animals  and  hay  and  produce  of  eaid 
two  pieces  of  land  have  been  kept  in  this  barn  since  its 
construction  in  1872 ;  and  there  has  been  no  other  barn 
upon  the  lots.  Mr.  Rudd  continued  to  use  and  occupy  said 
barn  and  lot  in  connection  with  his  wife's  house  and  lot 
until  his  death  in  1882  ;  and  since  his  death  his  said  widow 
has  used  said  two  pieces  of  land  and  said  house  and  barn 
in  the  same  way.  At  the  time  said  mortgage  was  given 
and  from  then  to  his  death,  Mr.  Rudd  did  not  own  or  have 
any  interest  in  any  land,  excepting  his  said  lot  and  barn, 
and  his  interest  in  hie  wife's  land. 

The  homestead  right  is  a  right  to  be  set  out  of  the  estate 
of  the  husband  or  head  of  the  family,  and  is  an  exemption 
of  so  much  of  his  estate  as  is  included  within  it,  not  ex- 
ceeding the  value  of  $500,  for  the  benefit  of  the  widow  and 
minor  children.  But  the  widow  and  minor  children  do  not 
succeed  to  such  a  homestead  right  in  the  estate  of  the 
deceased  housekeeper  unless  such  homestead  right  had 
become  attached  to  and  created  in  the  real  estate  of  the 
housekeeper  in  his  life  time.  If  the  housekeeper  had  no 
homestead  right  in  his  real  estate  that  was  exempt  from 
attachment  and  levy  of  execution  for  his  debts,  then  on  his 
death  no  homestead  right  would  vest  in  his  widow  and 
minor  children.  And  in  this  case,  Rudd's  widow  has  no 
homestead  right  in  the  premises  described  in  the  petition  as 
against  the  Capron  mortgage  thereon,  executed  November 
20,  1871,  unless  at  that  time  Rudd  had  a  homestead  right, 
which  had  become  so  attached  to  tha  premises  in  question 
that  he  could  not  convey  the  same  in  mortgage  by  his 
separate  deed.  If  Rudd  had  a  homestead  right  in  the 
premises  at  that  time,  which  was  exempt  from  attachment 
or  levy  of  execution  on  his  debts,  then  the  said  mortgage 
w£is  inoperative  and  void  as  against  the  widow's  homestead 
right.  If  he  did  not  have  a  homestead  exempt  in  the 
premises  at  that  time,  then  no  liomestead  right  vested  in 
bis  widow  on  his  decease,  and  the  petitioner  is  entitled  to 
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have  the  Capron  mortgage  foreclosed  against  the  said 
Amanda. 

Did  Eli  A.  Rudd  have  a  homestead  in  the  premises  de- 
scribed, at  the  time  of  the  execution  of  said  mortgage, 
which,  on  his  death,  vested  in  his  said  widow,  Amanda  ? 

The  answer  to  this  question  depends  upon  the  require- 
ments of  the  statute  exempting  a  homestead  and  tlie  ap- 
plication of  the  same  to  the  agreed  statement  of  facts. 

The  statute,  defining  a  homestead  at  the  time  of  the  ex- 
ecution of  the  mortgage  to  Capron  by  Rudd,  was  the  same 
as  now,  and  is  as  follows: 

"The  homestead  of  a  housekeeper  or  head  of  a  family, 
consisting  of  a  dwelling-house,  outbuildings,  and  the  land 
used  in  connection  therewith,  not  exceeding  five  hundred 
dollars  in  value,  and  used  or  kept  by  such  housekeeper  or 
head  of  a  family  as  a  homestead,  shall,  together  with  the 
rents,  issues,  profits,  and  products  thereof,  be  exempt  from 
attachment  and  execution,  except  as  hereinafter  provided." 

This  statute  definition  necessarily  implies  a  house  owned 
and  used  or  kept  by  the  housekeeper  as  a  dwelling-place  or 
home  for  himself  and  family  with  a  prescribed  quantity  of 
land  on  which  the  house  is  situated.  It  requires  that  the 
home,  the  abode,  the  castle,  the  residence  of  the  family  of 
the  housekeeper,  shall  be  upon  the  housekeeper's  land,  or 
upon  land  in  which  he  has  some  legal  or  equitable  interest 
or  ownership. 

The  words  of  the  statute,  "consisting  of  a  dwelling- 
house,  outbuildings,  and  the  land  used  in  connection  there- 
with, not  exceeding  five  hundred  dollars  in  value,"  make 
the  dwelling-house  the  first  essential  of  a  homestead. 
When  that  exists,  the  right  attaches  and  draws  to  it  out- 
buildings and  land  on  which  the  buildings  stand,  and  which 
is  used  in  connection  therewith,  sufficient  to  make  the  five 
hundred  dollars  value.  Without  the  dwelling-house  there 
is  no  homestead  right  established  or  created  in  the  land  to 
which  the  exemption  can  apply.  A  homestead  is  the  place 
of  the  house  or  home,— that  part  of  a  man's  landed  prop- 
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erty  which  includes  his  dwelling-house,  and  is  ahout  or 
contiguous  to  it.  It  is  the  place  where  he  surrounds  him- 
self with  the  insignia  of  home,  and  enjoys  by  right  of 
ownership  its  immunities,  privileges,  and  privacies.  In 
Mills  V,  Estate  of  Grant,  36  Vt.  2(>9,  it  was  held,  that  "the 
object  of  the  exemption  is  to  create  a  charge  upon  specific 
premises,  consisting  of  a  house  and  land,  for  the  support 
and  maintenance  of  the  wife  and  family  of  the  house- 
keeper, not  subject  to  be  defeated  by  his  separate  convey- 
ance or  by  attachment  or  levy  of  execution  on  his  debts." 
To  constitute  a  homestead  within  the  protection  of  the 
exemption  law,  there  must  be  a  dwelling-house  upon  the 
land  owned  by  the  housekeeper,  or  one  in  process  of  erec- 
tion, and  actually  used  or  set  apart  and  kept  for  a  home 
and  an  abiding  place  for  the  family. 

There  was  no  dwelling-house  on  Rudd's  land  mortgaged 
to  Capron  as  aforesaid ;  and  he  had  no  intention  of  erecting 
one  thereon,  or  of  making  his  actual  home  and  abode  upon 
it.  He  did  not  keep  it  for  that  purpose.  He  intended,  at 
the  time  of  making  the  mortgage,  only  to  erect  a  barn  upon 
the  land  to  be  used  by  him  for  the  better  enjoyment  and 
improvement  of  his  land  and  his  wife's  land ;  and  after  the 
execution  of  the  mortgage  he  carried  out  this'  intention. 
The  abode  and  home  of  himself  and  family  was  never  upon 
this  land,  and  it  was  not  kept  for  that  purpose. 

The  fact  that  Mr.  Rudd's  lot  was  contiguous  to  Mrs. 
Rudd's  land,  upon  which  the  family  resided,  and  was  used 
with  it  as  a  part  of  the  homestead  place  of  the  family,  does 
not  bring  Rudd's  land  within  the  exemption  of  the  statute. 
It  was  a  separate  parcel  from  Mrs.  Rudd's.  There  was  no 
tenancy  in  common  iu  the  ownership  of  the  lots.  The 
ownership  of  each  was  distinct  from  the  other.  The  occu- 
pation of  both  lots  by  Rudd  under  such  distinct  and  sepa- 
rate titles  of  ownership,  constituted  a  homestead  only  of 
that  parcel  upon  whicli  the  awelling-house  occupied  as  the 
liome  of  the  family  stood  ;  and  the  exemption  applies  only 
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to  the  house  and  land  connected  with  it  in  the  same  title  of 
ownership. 

Rudd  and  his  wife  elected  to  make  the  wife's  dwelling- 
house  their  home,  and  made  it  by  their  use  of  it  as  such 
their  homestead.  While  they  thus  occupied  it  with  no  in- 
tention of  abandoning  it  as  a  home,  and  neither  liaving 
any  other  house,  Rudd  did  not  have  a  homestead  in  his  own 
land,  on  which  there  was  no  dwelling-house,  and  on  which 
he  did  not  reside,  and  did  not  intend  to.  Rudd  had  no 
homestead  in  his  land  at  the  time  he  executed  the  mortgage 
to  Capron,  nor  at  the  time  of  his  decease,  which  vested  in 
his  widow.  It  was  not  necessary  that  Rudd's  wife  should 
sign  and  acknowledge  the  mortgage  in  order  to  make  it 
operative  upon  all  his  title  and  interest  in  the  premises 
described ;  and  hence  the  defendant,  Amanda  Rudd,  the 
widow  of  Rudd,  has  no  homestead  right  in  the  premises 
described  in  the  petition  as  against  the  mortgage  executed 
by  said  Rudd  to  George  Capron, 

The  decree  of  the  Court  of  Chancery,  foreclosing  both 
mortgages  as  prayed  for  in  the  petition,  is  affirmed,  and 
cause  remanded  with  mandate  according  to  the  above 
order. 


S.  BRODEK  &  CO.  v.  GEORGE  HIRSCHFIELD. 
Amendment. 

A  declsratton,  cantalnlti);  only  the  comtDOD  indehitaiiis  counts,  contitin)):  upon  n  sule 
to  tha  dafendant,  cannot  be  amended  by  adding  counts  upon  a  contract  of 
guaranty. 

Assumpsit.  Plea,  general  issue.  Trial  by  court,  March 
Term,  1883,  Veazby,  J.,  presiding.  Judgment  for  the 
plaintiff. 

The  plaintiff  introduced  ohly  the  depositions  of  two 
members  of  the  plaintiff  company,  and  two  letters  from 
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the  defendant.  The  letters  denied  all  legal  liability,  but 
admitted  a  moral  one.  The  depositions  were  substantially 
alike.     It  was  stated  in  one: 

"  On  the  10th  day  of  March,  1883,  Mr.  George  Hirschfield 
was  at  our  store  and  bought  from  us  a  bill  of  goods.  He 
asked  me  to  charge  the  goods  to  his  son,  M.  G.  Hirschfield. 
■  and  send  them  to  him  at  Sturgis  in  the  State  of  Michigan. 

I  refused  to  do  this.  Then  Mr.  Hirschfield  said,  '  If  you 
wish  it,  I  will  give  you  my  guaranty.'  I  told  him  that  was 
the  only  way  I  would  sell  the  goods.  I  then  reckoned  up 
the  amount  of  the  goods  selected  by  Mr.  H.,  and  Mr.  H. 
directed  to  my  partner  a  guaranty." 

The  writing  signed  by  the  defendant  was  as  follows: 
"The  undersigned  do  hereby  agree  in  consideration  of 
one  dollar  to  guarantee  the  bill  bought  by  M.  G.  Hirschfield 
of  Sturgis.  Michigan,  from  the  firm  of  Brodek  &  Co.,  dated 
April  the  1st,  sizty  days,  less  5  per  cent,  to  the  amount  of 
one  hundred  and  twenty-three  50-100  dollars." 

The  deposition  further  stated:  "  I  then,  at  George  Hirsch- 
field's  request,  charged  the  goods  to  his  son." 

J.  C  Baker  and  C.  L.  Howe,  for  the  defendant. 

The  plaintiff  could  not  recover  on  the  original  declara- 
tion. Curtis  V.  Smith,  48  Vt.  116  ;  Myrick  v.  Slason,  19  Vt. 
1:J1 ;  Hemenway  v.  Smith,  28  Vt.  701.  The  common  counts 
are  not  sufficient  to  recover  upon  a  collateral  undertaking. 
Johnson  v.  Clark,  5  Blackf.  567;    1  Chit,   PI.  (16  Am.  ed.) 

as?. 

This  statute  does  not  enlarge  the  power  of  the  court  to 
bring  a  new  suit  under  the  name  of  an  amendment ;  or  to 
introduce  a  new  cause  of  action.  Austin  v.  BurlingtoU. 
:J4:  Vt.  506  ;  Hill  v.  Smith,  34  Vt.  535  ;  Carpenter  v.  Gookin. 
'i  Vt.  495:  Dana  v.  McClure,  39  Vt.  197.  See  Chit.  Con.: 
De  Col.  Guar.  1 ;  Smith  v.  Tell,  3  Vt.  290 ;  Train  v.  Jones, 

II  Vt.  444. 

F.  O:  Swinington,  for  the  plaintiff. 

The  cause  of  action  is  the  debt  or  price  of  said  bill  of 
goods  which  the  plaintiffs  are  seeking  to  enforce. 
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The  additional  counts  in  special  assumpsit  sliow  that  the 
defendant  entered  into  an  absolute  undertaking  to  pay  said 
debt  or  the  same  price  for  tliese  very  same  goods  in  case  of 
his  son's  default.  The  son  was  in  default,  and  the  defend- 
ant became  liable  to  pay  for  tiiese  goods.  It  was  the  pay- 
ment of  these  goods  which  the  plaintiffs  sought  to  recover 
in  the  original  declaration. 

Therefore,  the  cause  of  action  being  to  recover  the  same 
debt  or  contract  price  for  tlie  same  bill  of  goods  in  the 
amended  declaration,  as  in  the  original,  no  new  cause  of 
action  is  introduced  by  the  amended  declaration.  R.  L.  s. 
fW ;  Trescott  v.  Baker,  -^'J  Vt.  4ii;i ;  Haskins  v.  Ferris,  Hi 
Vt.  G7;t ;  Boyd  v.  Bartletf,  36  Vt.  0  ;  Stephens  v.  Tlioiap-soii, 
28  Vt.  80  ;  Lippett  v.  Kelley,  ill  Vt.  oU  ;  Dana  v.  McClnre. 
39  Vt.  197 ;  Kimball  v.  Ladd.  ^  Vt.  747 :  Bowman  v.  Stoic- 
ell,  21  Vt.  313;  Bates  v.  CilJey,  47  Vt.  1;  Waterman  v, 
C.  &  R.  R.  R.  Co.  30  Vt.  (314;  Carter  v.  Hosford,  4S  Vt. 
433  ;  Peck  v.  Barney,  13  Vt.  03  ;  Fell  Guar.  131. 

The  opinion  of  the  court  was  delivered  by 

RoYCB,  Ch.  J,  The  first  exception  taken  was  to  the  rul- 
ing of  the  court  below  allowing  the  amended  counts,  which 
are  made  a  part  of  the  exceptions  to  be  filed. 

The  original  declaration  contained  the  common  indebita- 
tus counts  ;  and  the  only  claim  made  by  the  plaintiffs  was 
for  goods  sold.  To  warrant  a  recovery  under  that  declara- 
tion, it  was  incumbent  upon  the  plaintiffs  to  show  that  the 
goods  were  sold  to  the  defendant.  Curtis  v.  Smith,  48  Vt. 
11(5,  They  could  not  recover  upon  proof  that  the  defendant 
guaranteed  the  payment  for  the  goods.  The  new  counts 
which  the  plaintiffs  wore  permitted  to  file,  declared  upon  a 
contract  by  which  the  defendant,  for  a  consideration  named, 
guaranteed  the  payment  of  a  bill  of  goods,  which  is  the 
same  bill  of  goods  sought  to  he  recovered  for,  and  described 
in  said  contract  as  having  been  sold  to  M.  G.  Hirschfield. 

The  original  declaration  counted  upon  a  sale  made  to  the 
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defendant ;  the  amended  counts,  upon  a  contract  of  guar- 
anty. Were  the  amended  counts  for  the  same  cause  of  ac- 
tion as  that  originally  declared  upon?  It  is  evident  to  us 
that  they  were  not.  Under  the  original  declaration  a  re- 
covery might  be  had  upon  proof  of  a  sale ;  under  the  new 
eoutits  a  recovery  could  only  be  had  upon  proof  of  the  ex- 
ecution of  the  contract  of  guaranty;  and  then  not  because 
of  a  sale  of  the  goods  to  the  defendant,  but  by  virtue  of  the 
contract  executed  by  him. 

The  court  has  always  been  liberal  in  tlie  matter  of  allow- 
ing amendments ;  but  since  the  case  of  Carpenter  v, 
Oookht,  2  Vt.  405,  has  refused  to  allow  amendments  to  be 
made  which  changed  the  cause  of  action,  or  new  counts  to 
be  filed  which  stated  a  new  cause  of  action  ;  and  the  pur- 
pose and  intention  of  the  plaintiff  in  instituting  the  suit 
have  never  been  allowed  to  control  or  influence  the  court  in 
allowing  or  refusing  amendments.  Deivey  v.  !^icholas,  44 
Vt.  24. 

It  was  error  to  allow  the  new  counts  to  be  filed,  and  to 
admit  evidence  to  show  a  cause  of  action  under  them. 
Reference  is  made  to  all  the  evidence  that  was  put  in  on 
the  trial  which  is  applicable  to  the  new  counts.  The  plain- 
tiffs evidently  acted  upon  the  belief  that  a  recovery  might 
be  bad  upon  the  new  counts,  and  so  may  have  omitted  to 
put  in  evidence  to  prove  the  original  declaration.  The 
judgment  is  reversed,  and  if  the  plaintiffs  desire,  the  cause 
will  be  remanded. 
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JOHN  0.  HEWETT,  C.  H.  CUTLER,  &    M.  J.  MORRI- 
SON V.  E.  L.  HATCH. 

Replevin.    Rutland  Cornet  Band.    Voluntary  Organization. 
Tenants  in  Common. 

The  parties  to  the  salt  bni  been  members  or  a  band,  Termed  by  voluDtary  association, 
wblcb  divided  Into  two  tactlona.  Each  organized  a  new  band,  and  acted  under 
new  by-laws,  the  plnlnllifH  retalninit  the  name  of  the  old  band,  and  detendant'l 
faction  assnmlnga  new  name.  Held,  that  the  old  organlzntlon  was  abandono), 
and  that  tbe  plalnlifts  bad  no  authority  to  act  as  its  trnslees;  that  tbey  could 
not  inaintaln  replevin  kfciklast  the  defendants  to  reoover  the  common  property, 
M  the  parties  are  tenants  Id  oommoD. 

Replevin  for  a  quantity  of  sheet  music.  Plea,  not 
guilty.  Trial  by  jury,  September  Term,  Veazey,  J., 
presiding.    Verdict  ordered  for  the  defendant. 

The  exception  stated:  "  The  plaintiffs,  as  trustees,  had  the 
authority  given  them  by  the  constitution  and  l)y-IaW8:  and 
the  defendant  was  the  leader  and  musical  director  of  the 
band,  with  the  rights  and  authority  given  him  under  said 
constitution  and  by-laws." 

Redington  &  Butler,  for  the  plaintiffs. 

Replevin  will  lie  where  trespass  or  trover  will.  Briggs  v. 
Oleaaon,  29  Vt.  78 ;  Estey  v.  Lane,  di  Vt.  7U.  See  also 
Sprague  v.  Clark,  41  Vt.  6  ;  Cox  v.  Fay,  5i  Vt.  446.  A 
bailor  or  bailee  may  replevy.  Wilder  v.  Stafford,  30  Vt. 
■i'J'J.  Defendant  can  prevail  only  when  hia  right  is  superior 
to  that  of  the  plaintiff.  Sprague  v.  Clark,  sujjra.  The  de- 
fendant's right  certainly  is  not  superior.  The  fact  of  part- 
nership is  not  a  defence. 

An  action  at  law  may  be  sustained  by  one  co-partner 
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against  another  to  recover  damages  for  a  breach  of  the 
articles,  or  terms  of  the  contract ;  and  may  sue  on  an  ex- 
press and  perhaps  implied  agreement  to  do  any  act  not  in- 
volving the  partnership  accounts.  Terry  v.  Carter,  25 
Miss,  168  ;  1  Par.  Cont.  164.  As  to  the  powers  of  a  manag- 
ing committee  of  a  society,  see  Flemguy  v.  Hector,  3  M.  & 
W.  172  ;  Reynell  v.  Lewis,  15  M.  &  W.  517 ;  Potter  v.  Yale 
College,  8  Conn.  52;  Radenhurst  v.  Bates.  Z  Bing.  403;  1 
Cliit.  PI.  11 ;  Daviea  v.  Hawkins,  3  M.  &  S.  488  ;  Warren  v. 
Steams,  19  Pick.  80.  The  trustees  constitute  in  law  but  one 
person,  and  must  join  in  bringing  the  action.  Briii  v. 
Wemple,  1  Wend,  470.  The  suit  was  properly  brought  in 
the  name  of  the  trustees.  Oatman  v,  Barney,  46  Vt.  609 ; 
1  Par.  Cont.  120  ;  7  Ired.  118. 

J.  C  Baker  and  C.  L.  Hotve,  for  the  defendant. 

The  relation  of  these  parties  was  that  of  partners.  Town- 
send  V,  Ooeway,  19  Wend.  423 ;  Wells  v.  Gates,  18  Barb. 
554  ;  Dennis  v.  Kennedy,  19  Barb.  517. 

This  music  was  never  the  property  of  the  plaintiffs,  ex- 
cept as  they  were  members  of  the  band.  The  plaintiffs  bad 
an  official  relation,  which  they  claim  entitled  them  to  the 
property  as  agents  merely  of  the  band.  An  agent  cannot 
sustain  an  action  in  his  own  name  to  recover  the  property 
of  his  principal  or  its  value.  Wkitesides  v.  Collier,  7 
Dana,  '283. 

One  partner's  possession  of  the  common  property  is  just 
as  much  the  possession  of  the  partnership  as  another's  ;  and 
a  parther  cannot  maintain  replevin  against  his  co-partner 
for  itaj  part  of  the  partnership  property. 

Replevin  does  not  lie  in  favor  of  one  joint  owner,  or 
tenant  in  common,  for  property  belonging  to  them,  against 
the  other,  for  property  of  which  he  holds  exclusive  posses- 
sion, as  here.  Wells  Rep.  152  ;  12  Wend.  131 ;  Prentice  v. 
lAidd,  12  Conn.  331 ;  Hardy  v.  Sprowle,  32  Me.  322  ;  Bus- 
sell  V.  Allen,   13  N.  Y.  173;  Barnes  v.  Bartlett,  15  Pick.  71. 
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The  opinion  of  the  court  was  df^livered  by 

RowELL,  J.  The  old  Rutland  Cornet  Band  was  an  organ- 
ization by  voluntary  association;  and  when  in  October, 
ms-i,  it  divided  into  two  factions,  one  faction,  to  which  the 
defendant  belonged,  with  outside  parties,  forming  a  new 
organization  under  the  name  of  Hatch's  Military  Band, 
and  the  other  faction,  to  which  the  pftiintiffs  belonged, 
with  other  outside  parties,  forming  another  organiza- 
tion under  the  old  name  of  The  Rutland  Cornet  Band, 
both  of  the  new  organizations  adopting  new  constitu- 
tions and  by-laws,  and  neither  of  them  any  longer  act- 
ing under  the  constitution  and  by-laws  of  the  old  band, — 
that  organization  was  thereby  abandoned  and  disorganized, 
and  thenceforth  ceased  to  exist :  and  whatever  authority 
these  plaintiffs  had  as  trustees  thereof,  ceased  with  it.  as 
it  could  not  continue  beyond  the  life  of  the  body  that 
conferred  it.  It  is  like  the  death  of  a  natural  person, 
which  revokes  all  authority  given  to  his  agent  that  is 
not  coupled  with  an  interest.  The  same  is  true  of  the 
death  or  dissolution  of  a  corporation.  Angell  &  Ames 
Corp.  i  3811.  And  the  reason  is,  that  there  is  no  master 
to  serve. 

Xor  did  the  new  cornet  band  succeed  to  the  property  of 
the  old  band,  any  more  than  a  new  partnership,  composed 
partly  of  some  of  the  members  of  an  old  partnership  and 
partly  of  new  members,  would  succeed  to  the  property  of 
the  old  firm.  No  right  of  succession  exists  in  such  cases, 
and  cannot  from  the  very  nature. of  the  thing  :  and  in  this 
case  less  than  a  majority  of  the  old  band  are  members  of 
the  new  cornet  band. 

Hence  it  follows,  that  at  the  time  of  the  commencement 
of  this  suit,  the  plaintiffs,  who  ha<l  never  had  manual  pos- 
session of  the  property  in  question,  had  no  greater  right  in 
the  common  property  than  their  former  associates  had.  but 
all  were  tenants  in  common  thereof,  and  one  tenant  in  com- 
mon cauuot  maintain  replevin  against  his  co-tenant  for  the 
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possession  of  the  common  property,  because  one  has  as 
much  right  to  its  possession  as  the  other,  unles";  there  be 
some  agreement  to  the  contrary. 
Judgment  affirmed. 


ALBERT  WING  &  SON  v.  DANIEL  P.  PEABODY. 

Attachment.       Change    of    Possesnion.       Fraud    in    Law. 
Agent.     Bailee. 

The  pliiintERi  sold  on  credit  four  chests  of  tea  nnd  one  barrel  o(  idoIbssbs  to  B.,  which 
were  delivered  nnd  kept  [n  B.'s  grocery  store.  Soon  attar,  B.  sold  liia  tracer; 
business  and  lease  of  the  Ht«re  to  Q.,  eiiceptinK  the  tea  ami  niolassea,  nlitch 
were  U>  remaiD  where  they  irere,  B.  hnrtni;  control  of  Ibem.  In  n  shon  time 
the  filnlntlfls  repurchased  the  tea.  Sti:.,  and  entered  into  an  Hrrangeinent  with 
G.  to  keep  the  same  lor  them  <n  snid  store.  Subsequently,  <>.,  without  the 
knowledce  ot  the  plitlntlffa,  sold  and  gave  possession  to  P.,  and  falsely  repre- 
sented to  lilm  thnt  B.  vrm  Che  oivner.  B,  as  a  favor  to  the  plainlifTa  pauked  (he 
^iioils  to  be  re»hipped  to  tlieia,  and,  witii  tbeir  agent,  Imd  tried  lu  Hell  the  same: 
hut  after  the  repurchase  had  riover  exen^ised  acts  of  ownership.  The  goods 
Willie  in  F.'s  possession  b-ivlng  heeii  nttauhed  by  B.'s  creilltur;  IIcM,  that  there 
Has  a  sufficient  change  of  possession;  that  G  was  the  a)seiit  of  the  plainliff-i, 
and  as  sui-b  held  the  goods  for  tliem ;  lliat  P.,  although  a  bailee,  was  a  stranger 
to  ilie  title,  and  ariy  eri'oneous  lufuruiittloii  given  to  or  by  him  could  not  afleet 
tlie  righu  or  the  pltiintitfs. 

Tbespass  with  a  count  in  trover.  Piea,  general  issue, 
with  notice  of  justification  under  process.  Trial  by  court, 
September  Term,  1884,  Veazbv,  J.,  presiding.  Judgment 
for  the  plaintiffs.  The  exceptions  stated  :  "The  chests  of 
tea  had  been  all  opened  and  more  or  less  tea  sold  out  of  each 
chest,  under  an  arrangement  between  John  Goaselin  and 
Alphonso  Bashaw  when,  or  soon  after,  Alphonso  sold  out  to 
Gosselin,  that  Gosselin  might  sell  from  the  chests  as  he  had 
occasion,  and  account  to  Alphonso  therefor."  The  other 
facts  are  stated  in  the  opinion. 

Redington  &  Sutler,  for  the  defendant. 
There  was  not  that  open,  notorious,  and  exclusive  change 
of  possession,  declared  to  be  necessary  by  Rotcb,  Ch.  J., 
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in  Weeks  v.  Prescott,  53  Vt.  57.  See  Whitney  v.  Lynde,  10 
Vt.  579;  Rice  v.  Curtis,  32  Vt.  460;  Flanagan  v.  Wood,  33 
Vt.  337.  The  officer  is  not  bound  to  inquire  beyond  the  per- 
son in  whose  apparent  possession  he  finds  the  property. 
R038,  J.,  in  Hildreth  v.  Fitts,  53  Vt.  (iSA.  Gosselin  was  the 
agent  of  Bashaw.  Sleeper  v.  Pollard,  28  Vt.  709 ;  Flana- 
gan V.  Wood,  supra. 

E.  D.  Merrill,  for  the  plaintiff. 

The  statute  demands  an  acceptance  and  reception,  but 
not  a  removal,  of  the  goods.  R,  L,  s.  983;  Gorham  v. 
Fisher,  30  Vt.  ii8 ;  Gilman  v.  Hill,  3«  N.  H.  311.  There 
was  a  sufficient  change  of  possession.  Hunt  v.  Heich,  S 
Exch.  814  ;  Currie  v.  Anderson,  2  El.  &  El.  501 ;  Shaw,  Ch. 
J.,  in  Hatch  v.  Bagley,  12  Cash.  27  ;  Gardner  v.  Hasland,  8 
How.  5!)0;  Weldv.  Came,  08  Mass.  152;  Bullard  v.  Wait, 
IG  Gray,  55  ;  Spencer  v.  Hale,  30  Vt.  314  ;  Hall  v,  Johnson, 
20  Pick.  198. 

The  opinion  of  the  court  was  delivered  by 

Walker,  J.  The  defendant  attempts  to  justify  under 
process  tlie  taking  of  the  four  cheats  of  tea  and  one  barrel 
of  molasses,  declared  for  in  the  plaintiffs'  declaration  as 
the  property  of  one  Alphonso  Bashaw,  and  the  question  is, 
were  the  goods  subject  to  attachment  for  said  Bashaw's 
debt? 

Bashaw  bought  the  four  chests  of  tea  and  barrel  of  mo- 
lasses with  other  goods  of  the  plaintiffs  in  April,  1883,  on 
credit,  and  took  them  to  a  grocery  store  occupied  by  him  in 
Rutland,  and  broke  the  packages  and  sold  some  therefrom. 
In  August  he  sold  out  his  grocery  business,  stock  of  goods, 
and  lease  of  the  store,  with  the  exception  of  the  four  chests 
of  tea  and  barrel  of  molasses,  to  one  Gosselin.  Gosselin 
took  possession  of  the  store  and  goods  bought,  with  the 
agreement  that  the  goods  claimed  for  in  this  suit  should  re- 
main where  they  were  in  said  store  until  they  were  other- 
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wise  disposed  of  by  Bashaw,  he  having  free  access  to  and 
control  of  them  at  all  times.  After  this  sale  and  arrange- 
ment the  plaintiffs  repurchased  the  goods  for  a  price  agreed 
upon,  which  was  the  purchase  price,  and  when  the  amount 
remaining  in  the  packages  was  ascertained,  the  value  was 
to  be  credited  towards  what  Bashaw  was  owing  the  plain- 
tiffs on  account.  The  plaintiffs,  at  the  time  they  repur- 
chased the  goods  by  their  agent,  Egery,  notified  Gosselin 
that  they  had  purchased  the  goods,  and  that  Bashaw,  as  a 
favor  to  them,  would  pack  and  reship  them  to  their  store  in 
Albany,  and  requested  Gosselin  to  keep  the  goods  for  them  ; 
and  Gosselin  assented  to  it,  and  told  Egery,  the  plaintiffs' 
agent,  that  the  goods  could  remain  there  in  the  store  as 
plaintiffs'  goods.  This  repurchase,  notice,  and  assent  to 
keep  them  put  an  end  to  the  previous  arrangement  made 
between  Gosselin  and  Bashaw,  as  to  Bashaw's  control  of 
the  goods.  Gosselin  then  became  the  agent  of  the  plaintiffs 
to  keep  the  goods,  and  then  ceased  to  be  the  agent  of 
Bashaw  in  that  respect.  After  the  plaintiffs  repurchased 
the  goods.  Bashaw  had  no  possession  of  them,  and  no  con- 
trol over  them  in  the  store,  and,  thereafter,  had  no  beneficial 
use  of  the  property,  and  no  actual  possession  of  it. 

This  was  a  sufficient  change  of  possession  to  protect  the 
goods  from  attachment  for  the  debts  of  Bashaw.  Barney 
V.  Brown,  2  Vt.  374  ;  SpauUling  v.  Austin,  2  Vt.  555. 

The  goods  thus  remained  in  the  possession  of  Gosselin  for 
the  plaintiffs  till  October,  when  he  sold  out  his  stock  of  goods 
and  lease  of  the  store  to  Palmer,  and  falsely  informed  him 
that  the  goods  in  question  were  Bashaw's;  and  that  Bashaw 
was  to  have  free  access  to  and  control  of  them.  The  plain- 
tiffs did  not  know  of  this  sale  to  Palmer  and  change  till  after 
the  goods  were  attached.  Palmer  took  possession  of  the  store 
and  goods  bought,  together  with  the  plaintiffs'  goods,  un- 
derstanding that  they  belonged  to  Bashaw,  and  held  the 
actual  possession  of  the  goods  till  tliey  were  attached. 
During  this  time  Bashaw  had  not  claimed  or  exercised  any 
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act  of  ownership  over  the  goods,  nor  had  any  control  or  ac- 
tual possession  of  them.  As  a  favor  to  the  plaintiffs  he  had 
packed  the  tea  for  reshipment  to  Albany,  Bashaw,  and 
Egery,  the  plaintiffs'  agent,  had  tried  to  sell  the  goods  for 
the  plaintiffs  to  other  parties  in  Rutland;  but  the  goods  re- 
mained all  the  time  in  the  store  where  plaintiffs  left  them, 
which,  at  the  time  of  the  attachment,  was  in  the  possession 
of  Palmer, 

Did  this  possession  of  Palmer,  with  his  erroneous  infor- 
mation as  to  the  ownership  of  the  goods  and  attending  cir- 
cumstances, defeat  the  protection  which  the  goods  Were 
under  from  attachment  for  the  debts  of  Bashaw  while  in 
the  possession  of  Qos.selin  for  the  plaintiffs?  We  think  not. 
A  delivery  once  perfected  cannot  be  defeated  by  erroneous 
information  as  to  the  ownership  of  the  goods,  moving  from 
a  stranger  to  the  title,  though  he  be  honestly  in  possession 
of  the  same,  especially,  so  long  as  the  vendor,  upon  whose 
debt  the  goods  are  attached,  has  not,  since  his  sale  thereof, 
had  the  actual  possession  nor  any  beneficial  use  of  them, 
nor  exercised  any  acts  of  ownership  over  them. 

Palmer  was  not  the  agent  or  servant  of  Bashaw.  He 
was  a  stranger  to  the  title,  who  had  honestly  comj  into  the 
possession  of  the  property  under  his  purchase  of  the  lease 
of  the  store  with  the  erroneous  notice  that  the  property  was 
Bashaw's.  But  that  erroneous  information  would  not  make 
the  property  subject  to  attachment  for  the  debt^  of  Bashaw. 
The  notice  did  not  move  from  the  plaintiffs  nor  Bashaw,  and 
they  were  not  responsible  for  it.  Palmer's  possession  made 
him  the  bailee  of  it  for  the  true  owner;  and  Bashaw's  cred- 
itors, while  the  property  remained  in  the  actual  possession 
of  Palmer,  had  no  greater  right  to  it  for  their  debts  than 
while  it  was  in  the  possession  of  Gosselin.  The  legal  status 
of  the  property  remained  the  same.  A  person's  ownership 
of  and  rights  in  and  to  property  are  not  changed  by  t'le 
erroneous  statsmsnts  mide  in  relation  to  its  ownership  by 
a  peraon,  who  accidentally  conies  into  the  possession  there- 
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of,  without  the  knowledge  of  the  true  owner.  Palmer  sus- 
tained no  such  relation  to  the  property  as  would  make  his 
statements  to  the  officer  in  respect  to  the  ownership  of  it 
prejudicial  to  the  plaintiffs'  right  therein.  Palmer's  infor- 
mation was  at  most  hearsay ;  it  moved  neither  from  the 
plaintiffs  nor  Bashaw,  He  did  not  receive  the  property 
from  the  plaintiffs  nor  Bashaw.  He  professed  to  have  no 
knowledge  as  to  how  the  property  came  into  the  hands  of 
Gosselin,  He  undertook  to  tell  the  officer  simply  what  he 
understood  Gosselin  to  say,  and  that  information  was  false. 

The  officer  was  not  justified  in  seizing  the  property  on 
the  information  he  received  from  Palmer, 

Judgment  affirmed. 


RUTLAND   MARBLE   COMPANY   v.    CHARLES  H. 
BLISS. 

Statute  of  Limitations.    Absence  from  the  State. 

A  temporar7  absence  does  not  arrest  the  mailing  of  the  statute,  ao  long  as  a  resi- 
dence is  retained  In  this  State;  thus,  the  defeDitant.  having  n  residence  here, 
and  leariug  his  (amlly  here,  weiit  into  Nen  York,  and  was  absent  xeveral  years 
tor  baalness  purposes,  without  ititctidlng  to  acquire  n  new  residence  or  to 
abandoo  the  old  one.  He  was  frequently  here  with  his  famil;,  and  his  pres- 
ence could  liave  been  easily  asuertaiued;  bat  bis  ul(e  waa  with  him  In  Xeir 
York  a  small  portion  ot  the  time;  tbey  kept  house  there  one  winter;  he  paid 
taiea  there,  and  Yoled  there  once;  Il'.lil,  that  the  running  of  the  statute  was 
not  arrested. 

Assumpsit.  Pleas,  general  issue  and  Statute  of  Limita- 
tions, Heard  by  the  court  on  the  report  of  referees,  Sep- 
temher  Term.  1884.  Veazey,  J.,  presiding.  Judgment  pro 
forma  for  the  plaintiff.  The  writ  was  dated  July  V->,  18S3: 
the  plaintiff's  notes  and  accounts  were  due  in  April,  1874. 
The  referees  found,  that  the  plaintiff  was  a  cor|)oration 
doing  business  in  Rutland,  quarrying  and  selling  marble  : 
that  the  business  was  carried  on  by  a  superintendent ;  that 
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the  defendant  was  engaged  in  the  marble  business  in  Bos- 
ton, that  the  notes  and  accounts  were  for  marble,  and  that 
he  failed  in  1875 ;  that  in  July  of  that  year,  he  with  his 
family  came  to  Brandon  to  reside,  where  he  had  formerly 
lived,  taking  a  few  articles  of  furniture  with  them  ;  that  in 
the  spring  of  187(i  he  engaged  in  the  marble  businesi,  hir- 
ing a  mill  in  Middlehury,  a  fact  known  to  the  plaintiff's 
superintendent;  that  the  defendant  continued  to  reside  at 
Brandon,  having  received  the  rest  of  his  furniture  from 
Boston,  boarding  at  different  places  with  his  family,  and 
some  of  the  time  his  father  and  mother  boarding  at  the 
same  place ;  that  the  defendant  moved  to  Brandon  with  the 
■■  expectation  and  intention  to  make  his  home  at  Brandon  "; 
that  they  should  have  found  this  fact  from  other*  testimony 
without  that  of  the  plaintiff  himself. 

■■  In  February,  1877,  the  defendant  went  to  New  York 
city  to  look  for  busine-ss,  and  left  his  wife  boarding  at  the 
hotel  in  Brandon,  where  she  remained  a  short  time,  and 
then  went  to  a  private  house  to  board  where  his  father  and 
mother  boarded. 

•■  The  defendant  soon  got  into  business  in  New  York  and 
has  continued  there  ever  since.  His  business  wa.3  rather  of 
a  speculative  character.  After  awhile  he  put  up  buildings 
by  contract,  and  later  for  himself  and  sold  them.  He  was 
at  first  in  debt  and  poor,  but  his  business  prospered  more 
and  more  as  time  went  on  and  he  got  into  better  circum- 
stances, but  to  what  extent  did  not  appear. 

•■He  boarded  at  different  places  in  New  York  and  some- 
times liad  a  business  office  separate  from  his  boanling  or 
rooming  place.  In  the  winter  of  1877-8,  being  his  first 
winter  in  New  York,  his  wife  and  child  went  there,  and, 
after  visiting  her  sister  a  short  time  in  Brooklyn,  went  to 
stay  with  the  defendant  in  New  York  and  remained  there 
boarding  with  him  two  or  three  months,  and  then  returned 
to  Brandon.  The  defendant  never  took  any  furniture  to 
New  York,  When  bis  wife  went  there  as  aforesaid,  she 
left  their  furniture  in  furnished  rooms  in  Brandon,  where 
his  father  and  mother  continued  to  board.  Some  time  that 
year,  after  his  wife's  return  to  Brandon,  she  went  to  live  in 
hired  rooms  with  his  mother,  where  they  kept  house  ;  and 
that  tenement  or  some  other  one  was  occupied  by  herself 
and  child,  except  as  hereinafter  stated,  and  by  their  father 
and   mother  for  two  years  or  more."     *     *     ♦     "For  the 
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first  two  years  after  the  defendant  went  to  New  York  as 
aforesaid,  he  did  not  go  to  Brandon  more  than  twice  a  year, 
and  then  only  on  very  short  visits  of  a  day  or  two.  After 
that  he  went  a  little  oftener  for  two  years,  but  not  very 
often,  and  on  like  short  visits.  In  the  winter  of  1878-9,  the 
defendant's  wife  and  child  went  to  New  York  and  stayed 
as  they  had  done  the  previous  winter,  and  then  returned  to 
Brandon  and  remained,  as  before,  through  the  summer  and 
until  the  next  winter,  when  they  again  went  to  New  York 
and  spent  the  winter ;  and  this  practice  was  continued  to 
the  present  time.  The  wife's  stays  in  New  York  were  from 
three  to  four  months;  and  one  year  she  was  sick  in  the 
spring,  and  remained  on  that  account  until  June.  In  the 
winter  of  1880-1,  or  the  next  winter, — the  defendant  was 
not  sure  which, — he  and  his  wife  kept  house  in  a  flat  in 
New  York,  He  built  a  building  for  sale  and  sold  it ;  and 
when  he  sold  he  agreed  to  occupy  the  flat  until  the  1st  of 
May  following,  and  he  and  his  wife  and  child  did  occupy  it. 
They  took  no  furniture  from  Brandon  but  bought  new,  and 
in  the  spring  sent  it  to  Brandon,"  In  October,  1881,  the  de- 
fendant purchased  a  house  in  Brandon,  "and  soon  after- 
wards his  family,  including  his  father  and  mother,  moved 
into  it,  and  have  lived  there  ever  since,  except  that  his  wife 
continued  to  spend  the  winters  with  him  in  New  York  as 
before.  The  house  was  deeded  to  his  wife.  It  did  not  ap- 
pear who  paid  for  it.  Since  that  time  the  defendant  has 
been  to  Brandon  every  two  or  three  weeks.  His  general 
habit  has  been  to  make  the  journeys  from  New  York  and 
return  on  night  train."'  *  *  *  "The  defendant  sent 
money  from  New  York  to  pay  board  and  support  the  family 
when  keeping  house.  The  amount  was  small  the  first  year, 
but  increased  along  from  year  to  year.  He  sent  money  in 
some  instances  when  his  wife  was  with  him  in  New  York, 
The  expenses  of  the  family  in  Brandon,  including  the 
father  and  mother,  were  paid  by  the  combined  earnings  of 
the  defendant  and  his  wife  and  father,  but  in  what  propor- 
tion did  not  appear.  The  defendant  never  had  anything  to 
do  with  negotiating  leases  for  the  house  or  houses  that  his 
wife  and  family  occupied  before  buying  the  house  in  1881. 
His  mother  negotiated  a  lease  of  one  of  the  houses  he  occu- 
pied, and  the  lease  was  drawn  to  his  father  and  mother,  E, 
J.  Bliss  and  wife,  they  both  being  present  and  so  directing. 
It  was  not  much,  if  any,  known  outside  of  the  family  to 
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what  extent  the  defendant  provided  for  the  family  in  Bran- 
don, During  all  this  time  the  defendant  has  had  no  attach- 
able property  in  Vermont.  Nor  has  he  paid  taxes  on  poll  or 
property  in  Vermont.  His  name  has  appeared  on  the 
grand  list  but  once  during  this  time,  and  that  was  in  1.^77, 
and  he  was  then  assessed  only  on  his  poll.  He  did  not 
know  of  that.  The  tax  list  containing  this  tax  not  having 
been  collected  in  1877,  passed  into  the  hands  of  the  collector 
of  187t*.  The  collector  had  long  been  acquainted  with  the 
defendant ;  but  not  finding  him  during  the  year,  got  the 
tax  abated  in  1879,  on  the  ground  that  the  defendant  was 
not  in  town.  The  collector  lived  on  a  street,  through  which 
people  going  to  and  from  where  the  defendant's  wife  was 
boarding  or  living  and  the  depot  usually  passed,  and  where 
the  defendant  would  pass  if  he  came  to  Brandon."  ♦  *  ♦ 
"The  defendant  paid  taxes  in  New  York  on  personal  prop- 
erty, such  as  teams,  &c.,  but  not  on  money  or  poll.  In 
]881.  the  defendant  voted  at  the  municipal  election  in  New 
York."  *  ♦  *  "When  the  defendant  erected  buildings 
in  New  York  he  filed  a  statement  or  plans  and  specifica- 
tions with  certain  corporation  officials,  as  required  by  law, 
as  shown  by  the  session  laws  of  New  York  of  IHSl,  Chap. 
087,  page  Ua  ;  also  of  ]SS3,  page  V.iS,  which  are  referred  to. 
In  these  statements  he  was  represented  as  a  resident  of 
New  York,  These  were  sworn  to  by  him  as  required  by 
law.  The  number  of  these  did  not  appear,  but  more  than 
six  were  filed  ;  nor  did  it  appear  when  they  were  filed,  but 
at  different  years.  Upon  inquiry  on  trial,  the  defendant 
did  not  deny  but  that  he  had  sometimes  registered  at  hotels 
as  being  from  New  York.  Neither  did  he  claim  to  have 
even  registered  as  from  Brandon,  but  thought  he  might 
sometimes,  that  is.  since  he  has  been  in  New  York.  He 
said  he  could  not  say  how  he  had  registered.  No  other  evi- 
dence was  introduceii  on  this  point.  Wc  find  he  did  some- 
times register  from  New  York,  and  do  not  find  that  he  did 
not  always  so  register. 

"  The  defendant  testified  under  objection  and  excoptitin  of 
the  plaintiff,  that  it  was  always  his  intention  after  going  to 
New  York,to  have  and  keep  aresidonce  in  Brandon  :  and  that 
when  his  wife  came  to  New  York  and  stayed  with  him  winters 
as  aforesaid,  their  intention  was  for  her  to  return  to  Brandon 
as  she  did,  in  the  spring  ;  and  never  to  break  ui»  their  home 
and  residence  in  Brandon,  or  form  one  in  New  York. 
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"Laying  all  this  evidence  of  intention  out,  and  passing 
on  the  question  of  intent  on  the  other  evidence,  we  find  the 
defendant  had  no  definite  intention  as  to  his  residence  from 
the  time  he  went  to  New  York,  until  he  bought  the  house 
in  Brandon  as  aforesaid.  After  that  it  was  his  purpose  to 
make  his  home  there.  Before  that,  he  kept  his  household 
effects  in  Brandon  and  in  use  by  his  family  as  aforesaid  ; 
but  his  business  was  in  New  York,  and  his  family  were 
with  him  more  in  New  York,  than  he  was  with  them  in 
Brandon  as  above  shown.  And  in  the  winter  of  18S1-3,  he 
had  a  dual  establishment,  as  shown  above,  his  family  being 
with  him  in  New  York.  In  doing  business  he  treated  New 
York  as  the  place  of  his  residence.  We  do  not  find  that  he 
ever  represented  or  claimed  it  was  not  there,  after  he  went 
there,  until  he  so  claimed  in  this  cause.  Weighing  the  evi- 
dence of  intention  which  was  objected  to  as  aforesaid,  with 
the  other  evidence  on  the  same  point,  we  modify  the  above 
finding  as  to  the  defendant's  intention  only  as  follows;  We 
find  he  had  prior  to  the  purchase  of  the  house  in  Brandon, 
no  definite  intention  of  making  New  York  the  place  of 
residence  for  his  family,  but  regarded  their  home  as  in 
Brandon,  and  expected  his  wife  to  return  there,  as  she  did 
from  time  to  time,  after  being  with  him  in  New  Yoi"k,  as 
aforesaid. 

'•Several  of  the  listers  of  Brandon  during  the  period  of 
the  defendant's  absence  to  New  York,  were  introduced  as 
witnesses  by  the  plaintiff,  and  testified,  some  that  they 
knew  the  defendant,  and  others  that  they  knew  of  him; 
and  testified  under  objection  and  exception  of  the  defend- 
ant, in  substance  that  they  could  not  have  told  where  the 
defendant  resided,  whether  in  Brandon  or  not.  Treating 
this  evidence  as  admissible  we  so  find  the  fact.  With  their 
evidence  and  that  of  the  tax  collector  to  same  effect,  we 
f  nd  that  a  creditor  could  not,  by  the  exercise  of  reasonable 
inquiry  and  diligence  have  found  where  and  how  legal  proc- 
ess could  have  been  served  upon  the  defendant  in  Brandon 
under  the  Statute  as  to  the  service  of  a  summons  by  leaving 
a  copy  at  the  last  and  usual  abode,  &c.,  unless  as  a  matter 
of  law,  in  order  to  establish  reasonable  diligence,  it  was 


RUTLAND  COUNTY, 


KdcIbiii]  Harble  Com  pan  j  v.  Blus. 


the  duty  of  a  creditor  under  the  facta  and  circumstances 
above  stated,  to  inquire  of  defendant's  family,  or  their  in- 
timate relatives  or  family  friends  there  residing;.  By  in- 
quiring of  them  we  find,  upon  the  presumption  that  they 
would  have  told  the  truth,  that  a  creditor  would  have  ob- 
tained the  facts  of  the  defendant's  whereabouts  and  busi- 
ness in  a  general  way ;  and  also  how  and  where  he  and  his 
family  lived,  as  above  set  forth ;  but  whether  good  service 
of  a  summons  could  then  have  been  made  by  leaving  a 
copy,  &c.,  we  conceive  to  be  a  question  of  law,  which  we 
leave  undecided  by  us,  We  refer  to  the  time  prior  to  1882, 
when  the  family  moved  into  their  own  house.  The  defend- 
ant's visits  to  Brandon  were  so  few,  and  of  such  brief  du- 
ration, prior  to  1881,  we  are  not  able  to  find  that  a  creditor 
could  have  got  personal  service  on  the  defendant,  by  the 
exercise  of  reasonable  diligence,  after  he  went  to  New 
York.  After  1880,  we  find  personal  service  could  have 
been  made  by  such  diligence.  We  do  not  find  that  the  de- 
fendant's visits  to  Brandon  were  secret  and  not  open." 

E.  J.  Ormsbee  and  J.  C.  Baker,  for  the  defendant. 

The  referees  having  found  the  defendant's  residence  to 
be  in  Brandon  in  July,  1875,  the  presumption  is,  that  it  con- 
tinued to  be  there.  Rixford  v.  Miller.  49  Vt.  319 ;  Nixon  v. 
Palmer,  10  Barb.  175 ;  1  Greenl.  Ev.  s.  41 ;  Farr  v.  Payne, 
40  Vt.  01 5.  Residence  is  changed  from  one  place  to  another 
only  by  abandonment  of  thS  first  place  of  domicile  with 
the  intt^iition  not  to  return.  Hegeman  v.  Fox,  31  Barb.  475  ; 
Somerville  v.  Somerville,  5  Ves.  Jr.  750  ;  DeMeli  v.  DeMeli, 
5  Civ.  Pr.  Rep.  .30G.  Mere  absence  is  not  sufficient  to  arrest 
the  running  of  the  statute;  the  party  must  reside  out  of 
the  State.  Redfield,  Ch.  J.,  in  Hall  v.  Xa.wu'fk,  28  Vt. 
7!H.  One  test  is,  whether  legal  service  of  process  could  be 
made  by  leaving  a  copy  at  the  place  of  abode,  Havkett  v. 
Kendall,  2;i  Vt.  275.  Temporary  absence  has  no  effect. 
Davis  V.  Field,  56  Vt.  42G ;  Langdon  v.  Dotvd,  (i  Allen,  423. 
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The  plaintiff  did  not  exercise  reasonable  diligence  in  seek- 
ing for  an  opportunity  to  serve  process.  R.  L.  ss.  ii'6,  1405-G  ; 
Marvin  v.  Wllkim,  1  Aik.  107;  Kidder  v.  Hadley,  S5  Vt. 
544;  Hallet  v.  Basset,  100  Mass.  1C7;  Seeder  v.  Holcomb, 
105  Mass.  03 ;  Hullett  v.  HiiUett,  37  Vt.  581. 

Lawrence  &  Meldon,  for  the  plaintiff. 

The  question  here  is  not  where  the  defendant's  domicile 
was,  but  where  his  residence  was  ;  for  the  home'  of  a  man's 
family  is  not  necessarily  his  residence.  24  Mich.  275;  19 
Wend.  11 .  40  Mo.  169  ;  2  Vt.  437. 

And  though  his  domicile,  his  home  and  his  family  may 
be  here,  as  now  claimed  by  the  defendant,  yet  the  statute 
would  not  run  during  such  absence  as  is  shown  by  the  re- 
port. Ward  V.  Coke,  32  N.  H.  458 ;  S.  C.  38  N.  H.  35 ; 
Brotvn  v.  Sollins,  44  N.  H.  446 ;  Harden  v.  Palmer,  2  E.  D. 
Smith  (N.  Y.)  173;  In  re  Thompson,  1  Wend.  44;  Miller  v. 
Tyler,  61  Mo.  401 ;  9  111.  125.  An  indefinite  intent  to  return 
at  some  future,  uncertain  day,  does  not  keep  up  a  residence 
here.  Frost  v.  Brisbin,  19  Wend.  11 ;  la  Allen,  111 ;  Brnce 
V.  Bruce,  2  B.  &  P.  229,  n. ;  Hackett  v.  Kendall,  23  Vt.  275. 

The  debtor's  residence  here  must  be  such  that  the  creditor 
by  due  diligence  can  get  legal  service,  and  that  too,  without 
pursuing  the  debtor  beyond  the  State.  White  v.  Bailey.  2 
Mass.  271 ;  Rusa  v.  Fay,  2!)  Vt.  38G ;  Davis  v.  Field,  56  Vt. 
426  ;   Wheeler  v.  Brewer,  20  Vt.  113. 

Defendant's  being  in  New  York,  engaged  in  business 
there,  voting  there,  swearing  to  and  claiming  his  residence 
there,  raise  the  presumption  that  he  has  his  residence  and 
domicile  there,  and  the  burden  is  thrown  upon  him  to  show 
to  the  contrary.     Bruce  v.  Bruce,  2  B.  &  P.  229,  n. 

The  opinion  of  the  court  was  delivered  by 

RoYCE,  Ch.  J.  The  demands  that  are  described  in  the 
referee's  report  were  all  due  and  payable  in  April,  1874.  At 
that  time  the  defendant  resided  and  was  doing  business  in 
Boston,    He  failed  in  business  in  1875.     In  July  of  that  year, 
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he,  with  his  family,  consisting  of  his  wife  and  one  child, 
came  to  Brandon  to  reside.  In  the  winter  of  1876-7,  he  was 
engaged  in  the  marble  business  in  Middlebury ;  and  that  fact 
was  known  to  the  superintendent  of  the  plaintiff  company. 
His  residencetliuscommenced  in  Brandon  has  been  ever  since 
continued,  unless  hia  absences,  and  those  of  his  family  from 
the  State,  as  shown  by  the  report,  have  interrupted  it. 

In  February,  1877,  the  defendant  went  to  New  York  to 
look  for  business,  leaving  his  wife  in  Brandon.  She  was 
with  him  in  Ne^  York  a  small  portion  of  the  time  after 
that ;  and  while  there  they  boarded,  except  in  the  winter  of 
1S80-S1,  when  they  kept  house.  They  had  no  home  in  New 
York,  and  always  intended  to  keep  their  residence  in  Bran- 
don. The  defendant  was  frequently  in  Brandon  with  his 
family,  and  under  such  circumstances  that  bis  presence 
there  could  have  been  easily  ascertained.  His  stay  in  New 
York  was  for  business  purposes,  and  was  not  intended  to 
be  permanent ;  for  it  is  found  that  he  had  no  definite  inten- 
tion of  making  New  York  a  place  of  residence  for  his 
family,  hut  regarded  Brandon  as  their  home,  and  expected 
his  wife  to  return  there,  as  she  did  from  time  to  time,  after 
being  with  him  in  New  York. 

In  order  to  arrest  the  running  of  the  statute,  it  must  ap- 
pear that  the  defendant  was  absent  from  and  resided  out  of 
the  State.  It  is  not  sufficient  to  show  absence  ;  but  he  must 
have  had  a  residence  in  some  other  State.  If  he  has  a  resi- 
dence in  this  State,  so  that  process  can  be  served  upon  him 
in  the  manner  provided  by  law,  the  running  of  the  statute 
is  not  arrested  by  his  absence  from  the  State.  A  mere  tem- 
porary residence  in  another  State  does  not  constitute  the 
party  a  resident  of  that  State  within  the  meaning  of  the 
statute,  so  long  as  he  keeps  a  residence  in  this  State. 

Upon  the  facts  found,  the  right  to  collect- the  demands  in 
suit  was  barred  by  the  Statute  of  Limitations,  and  the  pro 
forma  judgment  of  the  County  Court  is  reversed,  and  judg- 
ment rendered  for  the  defendant. 
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Taxation.     Vote.     Committee  of  School  District.    Assess- 
ment.    Warrant.     R.  L.  S9.  2693,  3053. 
Replevin.     Collector. 

i.  A  scbool  district  Toted  lo  bare  two  terms  ofBobool,  and  "to  nae  tbe  pabliciuoney, 
and  raise  the  bulHnce  on  tlie  gnuid  list,  tor  the  supiKTt  oF  said  scboois."  After 
using  the  public  mnuey  to  delraj  the  expenses  of  tbe  first  term,  it  wns  neces- 
Bflr;  to  raise  only  $41.85;  but  before  tbe  aecoad  lerni  comtnenued  the  commltbja 
assessed  a  tax  aTaoimting  to  il5'i, 14;  and  atito  another  tax,  after  the  close  of 
tbe  second  term,  wblcb  was  S32.1-1  iu  excess  of  the  expenses  of  that  term. 
lldd,  that  Che  tai  was  Illegal,  In  tbut,  wblle  a  slight  eiceis  over  the  amount 
voted  would  not  vitiate  the  tax,  here  the  excess  was  unreasonable;  and,  under 
the  ToteHthat  the  public  money  canld  be  used  only  towards  defraying  tbe  ex- 
penses of  the  school. 

2.  It  Is  necessary  that  a  collector  of  town  tnies  should  have  a  legal  warrant  to 

collect  unpaid  highway  taxes  delivered  to  him  by  the  selectmen  under  R.  L.  s. 
soss. 

3.  HiGHWAl  Tax— Warrant.    It  was  held  that  an  old  warrant,  made  by  altera- 

tions to  serve  as  such  Co  several  successive  tax  bills,  which  warrant  was  datei) 
la  1882,  and  Intended  by  tbe  selectmen  to  apply  to  the  tax-bill  of  that  year,  was 
inapplicable  to  the  tax- bill  o(  1881;  and  that  the  defendant  collector  could  not 
justify  under  it  tbe  taking  of  a  tax-payer's  property  to  pay  a  tax  o(  1831. 

4.  AssBSSMBNT.    In  making  an  assessment  a  committee  has  no  right  to  anticipate 

that  tax-payers  who  are  good  will  not  pay  their  taxes,  and  assess  enough  mare 
to  cover  that  contingency. 

Replevin  for  a  wagon.  Plea,  not  guilty.  Trial  by  court. 
March  Term,  1884.  Veazey,  J.,  presiding.  Judgment  for 
the  plaintiff. 

The  defendant  was  constable  and  collector  of  taxes  of 
the  town  of  Chittenden,  and  collector  of  school  district  No.  ] 
in  said  town  ;  and  justified  the  taking  and  detaining  said 
wagon  under  three  several  tax-bills  and  warrants.  Two  of 
the  warrants  were  for  the  collection  of  school-district  taxes. 
and  one  warrant  for  the  collection  of  highway  taxes.  As 
to  this  last- mentioned  warrant  the  exceptions  stated: 

•'  This  highway  tax  was  made  upon  a  book  that  had  been 
us3d  for  containing  the  highway  taxes  of  said  district  for 
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several  years,  and  the  same  warrant  used  for  the  collection 
of  the  first  tax  in  the  book,  was  altered  over  from  year  t<) 
year,  so  as  to  fit  the  tax  of  that  year,  and  the  certificate  of 
the  selectmen  had  been  changed  in  a  similar  manner :  and 
as  new  men  were  elected  to  the  office  of  selectmen  they 
would  stick  a  piece  of  paper  over  the  names  of  the  old 
selectmen  and  write  their  names  upon  such  piece  of  paper. 
In  1881  the  certificate  was  changed  by  changing  its  date 
and  the  year  of  the  grand  list,  and  pasting  on  the  paper  to 
be  signed  by  the  selectmen ;  and  the  warrant  was  also 
changed  in  its  date,  and  by  pasting  a  piece  of  paper  over 
the  name  of  the  justice  signing  it,  upon  which  another  jus- 
tice signed  his  name.  This  book,  with  said  tax  made  out 
and  extended  therein,  and  said  certificate  and  warrants 
therein,  was  put  in  the  bands  of  the  highway  surveyor  in 
said  district,  who  required  the  plaintiff  to  work  out  his  tax 
therein  contained  according  to  law,  which  the  plaintiff  re- 
fused to  do.  In  the  spring  of  1882,  the  selectmen  for  that 
year  placed  in  said  book  the  list  of  taxes  for  said  highway 
district,  and  changed  the  date  of  the  certificate,  intending 
to  make  it  apply  to  the  new  tax  for  188d,  and  a  new  mem- 
ber of  the  board  of  selectmen  wrote  his  name,  over  tlie 
name  of  a  member  of  said  board  for  the  year  18!*I,  who  was 
not  re-elected,  and  the  date  of  the  warrant  was  changed  so 
as  to  make  it  apply  to  the  tax  for  1883. 

"  On  the  4th  day  of  October.  1882,  the  selectmen  put  said 
book  with  the  certificate  and  warrant  as  they  now  appear 
therein,  into  the  hands  of  the  defendant  as  constable  and 
collector  of  said  town,  and  directed  him  to  collect  the  tax 
thereon  against  the  plaintiff. '' 

The  other  facts  are  sufficiently  stated  in  the  opinion. 


W.  C.  Dvnton  and  Edward  Dana,  for  the  defendant. 

It  was  the  duty  of  the  committee  to  assess  a  tax  large 
enough  to  realize  the  amount  of  the  expenses  of  the  school. 
They  knew  that  the  taxes  of  the  plaintiff  and  Harrison — 
two  of  the  principal  tax-payers — could  only  be  collected 
after  litigation.     Chandler  v.  Bradish,  23  Vt.  -Hii. 

The  vote  is  broad  enough  to  allow,  if  necessary,  the  pub- 
lic money  to  be  applied  towards  the  payment  of  the  old  in- 
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debtediiess.  It  was  discretionary  with  the  committee 
to  raise  by  taxation  enough  to  pay  the  expenses  of  tlie 
school. 

J.  C.  Baker  and  C.  L.  Hotve,  for  the  plaintiff. 

The  committee  could  assess  only  such  taxes  as  were 
voted.  R.  L.  8.  631.  By  the  vote  the  public  money  was  to 
be  used  towards  paying  the  expenses  of  the  school.  Apply- 
ing it  thus,  an  assessment  was  made  almost  four  times  the 
amount  limited  by  the  vote.  This  rendered  the  tax  void. 
Botcen  v.  King,  3i  Vt.  156;  Brown  v.  Hoadley,  12  Vt.  472; 
Adams  v.  Hyde,  27  Vt.  221 ;  Cool.  Tax.  2%  ;  Adams  v. 
Crowell,  40  Vt.  31.  As  to  the  warrant  for  collecting  the 
highway  tax,  see  R.  L.  s.  351 ;  Alger  v.  Curry,  38  Vt.  382 ; 
Capron  v.  Raistrick,  44  Vt.  515  ;  Allen  v,  Burlington,  45  Vt. 
2ii2  ;  Hassam  v.  Edwards,  49  Vt.  7.  The  case  differs  from 
Goodwin  v.  Parker,  30  Vt.  598. 

The' opinion  of  the  court  was  delivered  by 

RowELL,  J.  On  March  29,  1881,  the  school  district  voted 
to  have  two  terms  of  school  of  fourteen  weeks  each,  to 
commence  on  the  first  Monday  of  May  and  the  first  Mon- 
day of  December  respectively,  and  "to  use  the  public 
money,  and  raise  the  balance  on  the  grand  list,  for  the  sup- 
port of  said  schools." 

We  construe  this  vote  to  mean,  that  the  public  money 
should  be  used  towards  defraying  the  expenses  of  the 
schools,  and  that  the  balance  only  of  such  expenses  should 
be  defrayed  by  money  raised  by  taxation. 

The  statute  provides  that  the  prudential  committee  shall, 
as  soon  after  the  vote  of  the  district  for  that  purpose  as  the 
circumstances  of  the  case  may  require,  assess  a  tax  for  the 
amount  voted  to  be  raised,  &c.  R.  L.  s.  031.  It  is  true  that 
the  assessment  of  a  slight  excess  over  the  amount  voted  to 
be  raised,  added  to  cover  possible  contingencies  in  collect- 
ing, has  been  held  not  to  vitiate  the  tax ;  and  this,  because 
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courts  will  not  take  notice  of  small  things  in  these  matters, 
but  are  disposed  to  uphold  taxes  when  the  excess  is  compar- 
atively insignificant.  Such  was  the  case  of  Chandler  v. 
Bradisk,  23  Vt.  416.  But  from  the  very  reason  of  the  tiling, 
you  cannot  go  beyond  this  without  throwing  down  the  safe- 
guard that  the  statute  has  erected.  The  vote  of  the  district 
is  the  only  authority  for  assessing  the  tax  at  all ;  and  when 
the  prudential  committee  goes  beyond  the  vote,  it  goes  be- 
yond its  jurisdiction,  and  its  acts  are  void. 

Xor  are  the  contingencies  referred  to  above  such  as  is 
claimed  were  attempted  to  be  provided  for  in  this  case. 
The  committee  had  no  right  to  anticipate  that  plaintiff  and 
Harrison  would  not  pay  their  taxes,  and  therefore  assess 
enough  more  to  cover  that  contingency  ;  for  the  ease  finds 
that  they  were  both  good,  and  that  a  legal  tax  could  be  col- 
lected of  them  at  any  time. 

But  it  is  said  that  the  first  tax,  which  was  assessed  on 
October  1.  18S1,  is  not  void,  because  it  did  not,  as  it  turned 
out.  exceed  the  expenses  of  both  terms  of  school.  But  this 
tax  was  assessed  before  the  winter  term  commenced,  and 
before  its  cost  was  known,  and  not  at  all  for  the  purpose  of 
defraying  the  expenses  of  that  term  or  any  part  thereof, 
but  for  the  express  purpose  of  defraying  tlie  expenses  of 
the  summer  term,  as  is  shown  by  the  certificate  of  the 
ccmiinittee  appended  thereto.  Besides,  it  is  said  in  Chand- 
Ifr  V.  Bradish,  under  a  similar  vote,  that  the  asse.'isment 
must  be  made  after  the  amount  to  be  raised  is  known,  and 
when  the  money  is  required. 

AVhon  the  first  tax  was  assessed,  it  was  necessary  to  raise 
§41.S5  only,  as  the  public  money  would  defray  the  expenses 
of  the  summer  school  into  that  amount.  But  the  amount 
<)f  that  tax  was  Sl.W.H,  which  was  Sill.af)  in  excess  of  what 
was  reiinired— an  excess  entirely  unwarrantable. 

The  other  tax,  assessed  March  4,  1SS2,  was  ?:):i.l4  in  ex- 
cess of  the  expenses  of  the  winter  school ;  and  if  we  add 
to  this  the  excess  of  the   first  tax,  we   have   a  total  ex- 


JANUARY  TERM.  18S5.  35 

Rowel  1  V.  Hortnn. 

cess  of  814.1.43,  which  is  more  than  S8  per  cent,  of  the  en- 
tire sum  to  be  provided  for  by  taxation. 

Taking  the  statutes  for  the  collection  of  taxes  altogether, 
it  is  considered  that  section  3053  was  not  intended  to  dis- 
pense with  a  warrant  for  the  collection  of  highway  taxes 
by  the  collector  of  town  taxes.  Section  2(>9;J  expressly  re- 
quires the  selectmen  to  annex  to  town  and  highway  tax- 
bills,  warrants  for  their  collection.  The  State  Treasurer 
and  county  treasurers  are  severally  required  to  issue  war- 
rants for  the  collection  of  State  taxes  and  county  taxes. 
Section  368.  Warrants  are  also  required  for  the  collection 
of  school-district  taxes  and  village  taxes.  And  in  the  case 
of  the  town-school  tax — generally  called  the  state-school 
tax— ^although  the  statute  does  not  expressly  provide  for  a 
warrant,  yet,  in  Wilson  v.  Seavey,  38  Vt.  221,  it  was  held 
that  one  was  necessary  ;  and  the  court  said  that  it  was  un- 
reasonable to  suppose  that  the  Legislature  intended  to  dis- 
pense with  a  warrant  in  the  single  case  of  the  state-school 
tax  and  require  one  in  all  other  cases.  When  a  delinquent 
is  committed  to  jail,  the  statute  provides  generally  that  the 
collector  shall  leave  with  the  jailer  a  copy  of  his  warrant, 
with  his  doings  certified  thereon.  Without  this,  the  jailer 
would  have  no  evidence  of  his  authority  to  receive  and  im- 
prison the  delinquent.  Thus  it  appears  to  be  the  settled 
general  policy  of  the  State  to  require  warrants  for  the  col- 
lection of  taxes,  and  no  exception  to  that  policy  should  be 
allowed  unless  by  clear  statutory  intendment,  seeing  that 
every  reason  is  in  favor  of  the  policy  and  none  against  it. 

But  it  is  contended  that  if  a  warrant  was  necessary  in 
this  behalf,  a  suiBcient  one  was  annexed  to  the  tax-bill  of 
1881.  But  not  so.  The  warrant  referred  to  was  ambula- 
tory, having  been  m^de  by  means  of  alterations  to  serve  as 
a  warrant  to  several  successive  tax-bills,  and  in  its  progress, 
at  the  time  in  question,  it  had  passed  the  tax-bill  of  1881, 
and  been  annexed  to  the  tax-bill  of  1882.  But  it  is  argued 
that  the  attempt  to  make  the  warrant  apply  to  the  tax-bill 
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of  18S"i  was  abortive,  for  that  the  certificate  of  the  select- 
men attached  to  it  stitl  showed  that  the  tax  to  be  collected 
was  assessed  on  the  list  of  1881,  The  certificate  is  as 
follows: — 

Highway  Tax-Bill  for  District  No.  3  in  Chittenden. 

The  within  is  a  rate-bill  of  a  highway  tax  of  ^5  cents  on 
the  dollar  of  the  grand  list  of  District  No.  3  in  Chittenden 
for  A.D.  lyyi.  made  and  assessed  by  us  this  21st  day  of 
May,  188^.  and  voted  by  said  town  March,  I88.>. 

This  certificate  was  signed  by  the  selectmen  of  1882,  two 
of  whom  were  also  selectmen  in  1881.  and  the  date  of  the 
warrant  was  changed  to  May  20^  1882.  The  case  finds  that 
it  was  the  design  of  the  selectmen  to  make  the  warrant  ap- 
ply to  the  tax-bill  of  1883  ;'  but  whether  they  failed  in  that 
or  not,  we  think  it  clear  that  they  succeeded  in  making  it 
inapplicable  to  the  tax-bill  of  1881,  and  that  the  defendant 
cannot  justify  under  it. 

These  holdings  being  decisive  against  the  defendant,  it  is 
unnecessary  to  consider  any  other  question  raised  in  the 
case. 

Judgment  affirmed. 


JOHN  McGINNIS  v.  E,  F.  COOK. 

Statute    of  Frauds.     Parol    Contract.     S:tU    of  Land. 

S.  L.  s.  SI8I. 

The  pluintilf's  house  being  mortKajted,  he  entered  into  «  parol  c«ntraot  with  the  do- 
lendnnt  lo  purchase  the  mortKHRe,  Bell  the  hou^e,  Hud  after  Hsclsryinic  ttie  mort- 
gajM  debt,  c»s1k,  &<;.,  to  pay  the  balance  to  tlie  plaiiitltl.  Tliu  defendant  pur- 
chawd  as  ac'eud,  foreclosed,  and  sold  tlie  boiise,  the  iilalntllT  tu  rellaace  oii  the 
contract  allowing  the  iquily  of  redempliiin  to  expire;  Jlrlil,  that  the  plaintiff  in 
nsKuniiNiit  could  recover  ihe  balance;  that  the  cunlrui'l  whb  not  within  tlie 
Statute  of  Frauds,  In  tliat  it  was  not  for  the  sale  of  lands  or  an  interest  in  or 
coucerninu  tbem,  and  coidd  be  completely  performed  wiiiiinonej'eHr;  Unit  parol 
evidence  was  adndsiiible  lo  prove  the  contract. 

Assumpsit.  Plea,  general  issue.  Trial  by  court,  Septem- 
ber Term,  lf-84,  Veazey,  J.,  presiding.  Judgment  for  the 
plaintiff. 
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Redinyton  &  Butler,  for  the  defendant,  cited  Merrill  v. 
Pease,  51  Vt.  556;  1  Par.  Cont.  428,  431;  Barron  v.  Tucker, 
53  Vt.  338,  to  prove  that  there  was  no  consideration;  that 
the  agreement  was  a  contract  for  the  sale  of  land,  and, 
therefore,  invalid:  R.  L.  s.  981;  11  Allen,  361;  41  Vt.  380; 
Parker  v.  Barker,  2  Met.  433;  Ballard  v.  Bond,  3a  Vt.  355; 
Davis  V.  Farr,  86  Vt.  593;  Buck  v.  Pickwell,  27  Vt.  168; 
Dyer  v.  Graves,  37  1^.  376;  that  it  was  not  to  be  performed 
within  a  year.  Parts  v.  Francis'  Adm'r,  50  Vt.  Cili;  Hink- 
ley  V.  Southgate,  11  Vt.  428;  Blanchard  v.  Weeks,  34  Vt.  591; 
99  Mass.  461;  19  Pick.  364;  13  Mass.  309. 

P.  E.  Kendall  and  Lawrence  &  Meldon,  for  the  plaintiff. 

The  defendant  took  the  property  in  trust  to  sell,  &c.,  and 
is  bound  to  account  for  the  balance.  Jones  Mort.  339,  341; 
Hess  V.  Fox,  10  Wend.  437.  If  the  defendant  had  refused 
to  perform,  and  had  kept  the  land,  the  plaintiff  could  have 
redeemed:  Woodward -v.  Cowdery,  41  Vt.  496;  or  compelled 
specific  performance.  Judd  v.  Moaeh.y,  30  Iowa,  424.  The 
contract  was  not  within  the  Statute  of  Frauds.  Bro.  St. 
Fr.  ss.  8-i,  86:  Moffit  v.  Rynd,  69  Pa.  St.  386;  34  N.  Y.  307; 
15  Wend.  647;  Hodges  v.  Green,  28  Vt.  358;  23  Vt.  4!t4;  4 
Conn.  568;  White  v.  Miller,  22  Vt.  380;  Speticer  v.  Dearth, 
43  Vt.  307;  Hills  v.  Loomis,  42  Vt.  562:  James  v.  Hodsden, 
47  Vt.  127;  Kelley  v.  Pemher,  35  Vt.  183;  Cabot  v.  Chris- 
tie, 42  Vt.  121:  afford  v.  Willard.  55  Vt.  .■}(!;  Rob.  Dig. 
724:  Campbell  v.  Dearborn,  109  Mass.  130. 

The  opinion  of  the  coi  rt  was  delivered  by 

Walxer,  J.  The  plaintiff  is  not  seeking  bj'  this  action 
to  enforce  a  contract  for  the  sale  of  land  or  an  interest  in 
or  concernmg  lard.  The  action  is  1  rought  to  recover  the 
balance  which  the  plaintiff  claims  is  due  to  him  from  de- 
fendant for  the  sale  of  his  house  and  lot  under  the  defend- 
ant's agreement  to  take  up  the  Verder  mortgage  resting 
thereon,  sell  the  land  and  to  pay  to  the  plaintiff  the  balance 
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above  the  mortgage  debt,  and  other  moneys  paid  to  and  for 
the  plaintiff  by  the  defendant. 

The  defendant  by  this  parol  contract  did  not  undertake 
to  purchase  tlie  plaintiffs  premises.  He  simply  contracted 
to  buy  the  Verder  mortgage  and  hold  it  for  the  plaintiff, 
make  a  sale  of  the  land,  and  to  account  to  the  plaintiff  for 
any  balance  there  might  be  left  after  paying  the  mortgage 
indebtedness  and  other  indebtedness  to  the  defendant,  and 
expenses  and  costs. 

Immediately  after  the  making  of  this  agreement,  the  de- 
fendant bought  the  Verder  mortgage,  and  the  plaintiff  at 
the  defendant's  request  .executed  another  mortgage  to  the 
defendant  of  the  same  premises;  and  a  while  after,  the  de- 
fendant foreclosed  the  mortgages,  and  the  plaintiff  allowed 
the  equity  of  redemption  to  expire,  without  redemption,  in 
reliance  upon  the  defendant's  said  agreement,  which  the 
plaintifTs  testimony  tended  to  show,  the  defendant  renewed 
several  times,  both  before  and  after  the  foreclosure. 

The  plaintiff  thus  suffered  the  title  to  become  absolute  in 
the  defendant  for  the  purpose  of  the  sale-  and  accounting 
under  the  agreement.  The  title  thus  acquired  by  the  de- 
fendant was  equivalent  to  a  deed  of  the  premises  to  the  de- 
fendant in  trust  for  the  purpose  of  said  sale  and  accounting. 
The  plaintiff  fulfilled  on  his  part;  and  the  defendant  having 
acquired  title  as  aforesaid  sold  the  premises  and  realized 
more  than  was  required  for  the  payment  of  the  mortgage 
indebtedness,  other  claims  and  costs  and  expenses,  as  to 
which  there  was  no  dispute;  and  the  balance  thus  remain- 
ing in  his  hands,  he  owed  the  plaintiff;  and  he  is  liable  for 
the  same  in  this  action  under  said  agreement;  and  the  jKirol 
evidence,  offered  as  to  the  agreement  of  the  parties  and 
their  proceedings  under  it,  was  properly  received  in  evi- 
dence by  the  County  Court.  It  was  not  an  agreement 
which  the  statute  requires  to  be  in  writing. 

Again,  if  this  agreeminit  be  regarded  as  a  contract  for 
the  sale  of  land,  which  the  statute  requires  to  be  in  writing, 
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the  doctrine  of  the  Statute  of  Frauds  does  not  apply;  for, 
as  before  stated,  this  is  not  an  action  to  enforce  the  con- 
tract, but  an  action  to  recover  the  balance  of  money  re- 
maining in  the  hands  of  the  defendant,  arising  from  the 
sale  of  the  house  and  lot  by  the  defendant,  which  he  agreed 
by  the  contract  to  pay  over  to  the  plaintiff. 

Such  a  case  is  not  within  the  Statute  of  Frauds. 

This  contract  was  fulfilled  on  the  part  of  the  plaintiff  by 
his  allowing  the  equity  of  redemption  under  the  decree  of 
foreclosure  to  expire  without  redemption;  and  the  title  thus 
became  absolute  in  the  defendant,  which  was,  under  the 
circumstances,  in  effect,  giving  a  deed  of  the  premises  to 
the  defendant. 

The  defendant  took  possession  of  the  land,  sold  and  con- 
veyed it  to  a  third  party,  received  the  pay  therefor,  deprived 
the  plaintiff  of  all  beneficial  use  or  enjoyment  thereof,  paid 
the  mortgage  debt,  costs,  and  expenses  to  be  paid  out  of  the 
purchase  money,  and  withheld  and  neglected  to  pay  over 
to  the  plaintiff  the  balance  left  in  his  hands  above  such 
disbursements. 

Tlie  claim  now  is  to  recover  the  balance  so  withheld  and 
due  the  plaintiff,  arising  out  of  the  sale  under  this  contract. 
To  establish  the  plaintiff's  right  to  recover  such  balance 
the  parol  contract  between  the  parties  is  admissible  in  evi- 
dence, and  it  is  as  valid  and  binding  as  if  it  had  been  re- 
duced to  writing.  Bowen  v.  Bell,  20  Johns.;  Hodges  v. 
Greene.  2S  Vt.  35>i. 

It  is  claimed,  also,  that  this  parol  agreement  was  a  con- 
tract not  to  be  performed  within  a  year,  and  for  that  reason 
was  within  the  Statute  of  Frauds.  This  point  is  not  a  ten- 
able one.  The  contract  was  one  capable  of  being  com- 
pletely performed  within  one  year.  It  was  not  by  its  terms 
not  to  be  performed  within.one  year.  The  contract  was  to 
buy  the  Verder  mortgage  and  hold  it  for  the  plaintiff,  sell 
the  house  and  lot  for  the  benefit  of  the  plaintiff,  and  ac- 
count for  the  balance.     All  this  might  have  been  done 
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within  one  year.  No  time  was  fixed  in  which  it  was  to  be 
done.  It  was  an  executory  contract,  upon  the  performance 
of  which  the  defendant  might  have  immediately  entered. 

Nor  does  it  make  it  any  less  a  contract  which  might  liave 
been  performed  within  one  year,  because  the  defendant,  in- 
stead of  taking  a  deed  from  tlie  plaintiff,  resorted  to  a  fore- 
closure of  the  mortgages.  He  was  not  by  the  terms  of  the 
agreement  required  to  foreclose  the  mortgages.  But  assum- 
ing that  he  was,  that  does  not  bring  it  within  the  Statute  of 
Frauds.  The  mortgages  might  have  been  foreclosed  and 
the  time  of  redemption  on  motion  have  been  fixed  by  the 
Court  of  Chancery  at  a  period  of  time  within  and  much  less 
than  a  year,  and  the  title  have  become  absolute  in  the  de- 
fendant unde;"  the  decree,  premises  sold,  debts  and  expenses 
paid,  and  the  balance  have  been  paid  over  to  the  plaintiff 
within  a  year  from  the  time  of  making  the  agreement. 

It  is  also  claimed  that  the  parol  evidence  offered  by  the 
plaintiff  tended  to  vary  the  decree  of  foreclosure,  and  was 
objectionable  for  that  reason.  This  claim  has  no  founda- 
tion. There  was  no  attempt  to  vary  the  decree.  The  de- 
cree was  conclusive,  and  the  plaintiff's  right  to  recover 
rested  on  its  conclusiveness.  The  party  to  whom  the  de- 
fendant sold  the  premises  rested  upon  this  decree  as  a  link 
in  his  chain  of  title.  Neither  the  plaintiff  nor  defendant 
could  safely  question  the  conclusiveness  of  the  decree;  and 
the  parol  evidence  was  not  offered  or  used  for  such  purpose. 

The  defendant's  objections  to  the  charge  of  the  court 
were  as  to  the  instructions  given  to  the  jury  bearing  npon 
this  parol  agreement  as  to  the  sale  of  the  house  and  lot.  and 
as  to  the  effect  of  the  same.  We  find  no  error  in  the  charge 
in  respect  thereto,  the  evidence  having  been  properly  re- 
ceived by  the  court. 

Judgment  afiirmed. 
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HUGH  W.  HUGHES  v.  EDWARD  J.  VAIL.  ; 

Taxation.     Quarry  Leased.    R.  L.  s.  348. 

1.  QiTARRT  Leabbd.    A  slats  quftrry,  leased  for  the  pnrpo«e  of  manuFacturittK  raof- 

inK slate,  Bhonld  be  aetio  the  list  oMessor;  and  It  set  In  the  listuf  the  lesaee,  a 
tax  asssased  thereon  U  Invalid. 

2.  Real  Estate.    Real  estate,  withia  the  meanInK  of  the  tai  law,  ie  land  with  Its 

fixtures  and  accessories,— land,   measurable  and  capable  of  description   by 
metes  and  bouDds. 

Trespass.  Plea,  general  issue  and  notice  of  justification 
under  a  tax  warrant.  Trial  by  court,  September  Term, 
IS^S.  Veazey,  J,,  presiding.    Judgment  for  the  defendant. 

Barrett  &  Barrett  and  Betts,  for  the  plaintiff. 

The  plaintiff  was  not  the  owner  of  real  estate  by  virtue  of 
his  interest  in  the  quarry.  It  conclusively  appears  from  the 
writing  itself,  that  the  design  was  not  to  convey  ownership 
in  the  land;  as  it  merely  granted  the  right  and  privilege  to 
do  a  specific  thing  upon  the  land,  but  with  no  right  to  pos- 
sess the  land.  The  second  party  took  no  property  in  the 
slate  even  until  manufactured  into  roofing  slate.  Real  es- 
tate assessable  for  taxes  means  land  with  its  fixtures  and 
accessories.  2  Bl.  Com.  18;  Burr.  Tax.  22G,  229;  Cool.  Tax. 
2J<3:  10  Conn.  127;  14  Conn.  75.  The  case  stands  upon  the 
same  ground  and  reason  as  Clove  Spring  Iron  Works  v. 
Cone,  5fi  Vt.  603. 

Fayette  Potter,  for  the  defendant. 

The  plaintiff  had  an  estate  of  freehold  in  the  quarry,— a 
fee  simple.  ?  Bl.  Com.  pp.  104,  Vi5;  i  Mass.  2G6.  By  the 
Revised  Laws,  s.  0,  the  word  "  land  "  includes  all  rights  and 
interest  therein.     Bemis  v.  Phelps,  41  Vt.  1, 
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The  opinion  of  the  court  was  delivered  by 

Walker,  J.  The  defendant,  to  justify  the  distraint  and 
sale  of  the  property  for  the  recovery  of  which  this  suit  is 
brought,  as  collector  of  taxes  for  the  town  of  Pawlet,  must 
show  that  he  had  legal  authority  to  make  the  distraint  and 
sale,  and  that  the  tax,  which  he  is  ordered  to  collect,  is  a 
legal  tax. 

The  first  essential  of  a  legal  tax  is  that  it  be  assessed  upon 
a  legal  list;  if  the  list  fails  all  the  proceedings  in  the  collec- 
tion of  the  tax  are  invalid  and  void.  In  this  case  the  main 
question  is,  whether  the  plaintiff's  list,  as  set  in  the  quad- 
rennial grand  list  of  the  town  of  Pawlet  for  the  year  188J, 
is  a  legal  list. 

The  State  and  county  taxes  for  the  payment  of  which 
the  defendant  as  collector  distrained  and  sold  the  property, 
which  this  suit  is  brought  to  recover  for,  were  assessed  upon 
this  list. 

The  listers  in  making  the  quadrennial  appraisal  for  the 
town  of  Pawlet  set  in  thelist  to  the  plaintiff  a  "quarry"at 
810,000,  as  real  estate.  The  interest  which  they  thus  set  in 
the  list  to  the  plaintiff  as  a  quarry  is  created  and  conferred 
by  a  written  instrument  between  Alexander  Clayton  of  the 
one  part,  and  Evans  &  Lloyd  of  the  other  part,  dated  July 
10,  1H7:J ;  and  by  assignment  of  that  instrument  the  plain- 
tiff is  now  the  assignee  and  owner  of  whatever  interest  was 
given  thereby  to  Evans  &  Lloyd. 

Real  estate  must  be  set  in  the  list  to  the  last  oiciier  thereof 
on  the  first  day  of  April  preceding  the  making  of  the  list. 
The  plaintiff  was  the  last  owner  on  the  first  day  of  April  of 
the  interest  conferred  by  said  written  instrument;  and  if 
that  interest  is  real  estate  within  the  spirit  and  meaning  of 
the  general  listing  law,  it  was  properly  set  to  him  as  the 
owner  thereof.  If  it  is  not,  then  the  listers  had  no  authority 
to  set  it  in  tlie  plaintiff's  list.  The  four  acres  of  land  men- 
tioned in  said  instrument  are  a  part  of  said  Clayton's  farm, 
situated  in  said  Pawlet,  and  of  which  he  has  been  the  owner 
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and  occupant  since  1857,  and  which  was  set  in  tlie  list  to 
him  in  1882.  the  same  it  had  been  for  many  years  before 
without  any  reduction  of  the  acreage  on  account  of  the 
plaintiff's  interest  in  said  four  acres. 

The  said  written  instrument  was  executed  with  the  for- 
malities of  a  deed;  and  gave  unto  Evans  &  Lloyd  and  their 
assigns  the  right  and  privilege  to  enter  into  and  upon  about 
four  acres  of  Clayton's  farm,  on  the  lot  described,  and  to 
open  aud  test  the  slate  rocks  or  quarries  within  said  four 
acres,  and  to  make  roofing  slate  within  and  from  the  same, 
if  suitable  material  for  the  purpose  should  be  found,  and  to 
continue  so  long  as  suitable  material  may  be  there  found 
for  the  purpose. 

And  said  Evans  &  Lloyd  hired  and  took  the  rights  and 
privileges  for  the  period  mentioned,  and  agreed  to  go  on 
and  test  the  slate  rocks,  and  if  suitable  material  was  found 
to  manufacture  roofing  slate  therefrom,  until  the  rock  is 
exhausted;  and  to  return  every  quarter,  from  the  time  they 
began  to  work,  to  Clayton,  a  true  account  of  all  slate  man- 
ufactured during  each  preceding  quarter,  and  of  all  stone 
got  out  for  other  uses,  and  of  all  stone  sold  by  them;  and 
to  pay  as  rent  for  the  rights  and  privileges  granted  the  sum 
of  twenty -five  cents  for  each  square  of  roofing  slate  mauu- 
factured  and  sold,  and  five  per  cent  of  the  value  of  other 
stone.  Clayton  reserved  a  lien  on  all  slate  and  stone  as  se- 
curity for  the  payment  of  the  rent;  aild  he  also  reserved  the 
free  and  full  use  for  farming  purposes  of  all  of  said  four 
acres  which  were  not  needed  for  working  the  ledges  and 
manufacturing  roofing  slate;  and  it  was  also  agreed  therein 
that  if  the  party  of  the  second  part  failed  to  perfomi.  then 
all  rights  and  privileges  granted  were  to  be  forfeited,  and 
the  instrument  to  cease  to  be  binding  at  the  election  of 
Clayton,  The  plaintiff  now  stands  in  the  place  of  Evans 
&  Lloyd. 

It  is  apparent  from  this  instrument,  that  Clayton  retained 
the  control  and  dominion  of  the  land  for  all  purposes  ex- 
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cept  as  required  for  the  slate  business;  he  parted  with  no ' 
title  to  the  slate,  as  it  lies  in  the  rock  constituting  a  part  of 
the  land.  No  title  passes  until  the  slate  has  been  trans- 
formed into  personal  property,  and  payment  made  as  stipu- 
lated; the  ownership  of  the  land  remains  in  Clayton,  The 
party  of  the  second  part  took  and  hired  certain  rights  and 
privileges  only,  which  he  may  abandon  at  any  time,  and 
when  so  abandoned  Clayton  cannot  compel  him  to  go  on. 
His  remedy  is  an  action  for  damages  for  a  breach  of  con- 
tract, or  his  option  to  terminate  it. 

The  elementary  writers  upon  the  subject  of  taxation,  say, 
in  substance,  that  real  estate  assessable  for  taxes,  means 
land  with  its  fixtures  and  inherent  and  existing  accessories. 
It  consists  of  territory  measurable  as  land,  and  capable  of 
description  by  metes  and  bounds,  and  of  buildings.  An  in- 
terest in  land  to  be  assessable  for  taxes  as  real  estate,  must 
be  susceptible  of  such  territorial  location  and  description, 
or  to  be  capable  of  being  dealt  with  in  municipal  and  busi- 
ness matters  as  land.  It  must  be  such  an  interest  in  land 
as  can  be  conveyed  and  transferred  only  by  deed  executed 
and  recorded  according  to  the  requirements  of  the  statute 
for  the  conveyance  of  real  estate;  for  otherwise  a  collector 
of  taxes  could  not  enforce  the  collection  of  the  taxes  as- 
sessed thereon  upon  the  property  or  interest  itself.  It  must 
be  of  such  a  character  that  a  collector's  tax  deed  thereof 
would  give  good  title  to  it.  The  inventory  required  by  law 
to  be  filled  out  by  the  tax-payer  iu  this  State  contemplates 
territory,  and  not  an  unascertained  interest  in  land;  it  calls 
for  the  number  of  acres;  the  grand-list  book  also  calls  for 
the  number  of  acres;  and  sec.  348,  Revised  Laws,  requires 
that  the  list  when  completed  shall  contain  the  quantify  of 
real  estate  otvned  by  each  taxable  person. 

These  requirements  would  seem  to  exclude  all  such  con- 
tract interest  in  land  as  is  conferred  by  said  written  instru- 
ment from  taxation  as  real  estate.  Quarries  are  taxable, 
it  is  true,  to  the  owner  of  the  real  estate  in  which  the  quar- 
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ries  exifit ;  but,  under  the  statute,  they  must  be  set  in  the 
list,  with  the  real  estate  of  which  they  constitute  a  part, 
and  not  to  the  person  who  has  nothing  more  than  a  chattel 
interest  therein,  or  a  right  under  a  mutual  contract,  like  the 
one  in  question,  to  manufacture  stone  therefrom  upon  the 
payment  of  rent.  Such  a  right  does  not  make  the  person 
the  owner  of  the  quarries,  in  fact,  nor  within  the  meaning 
of  the  statute  for  listing  purposes. 

The  plaintiff  does  not  own  the  four  acres  of  land  on  which 
the  slate  rock  or  quarry  is  situated.  His  interest  therein 
cannot  be  described  as  real  estate  by  metes  and  bounds.  It 
is  not  measurable  as  land,  and  hence  it  is  not  such  an  in- 
terest in  land  as  is  taxable  as  real  estate  within  the  mean- 
ing and  spirit  of  the  statute  for  taxation  of  real  estate;  and 
the  listers  had  no  jurisdiction  of  it  as  such. 

As  was  stated  in  the  argument,  this  case  stands  upon 
substantially  the  same  grci.nd  as  Clove  Spring  Jron  Works 
v.  Cone,  56  Vt.  603,  and  is  not  distingaiishable  from  it.  In 
that  case,  the  contract  relied  upon  as  a  basis  of  listing  the 
interest  conferred  as  real  estate,  gave  the  party  the  right  to 
go  upon  the  land  of  another  and  cut  and  remove  the  wood 
and  timber  growing  thereon  for  a  term  of  years.  In  this 
case,  it  gives  the  right  to  go  upon  the  land  of  another  to 
open  and  test  slate  rock,  and  get  out  and  manufacture  roof- 
ing slate.  In  one  case  the  right  is  to  take  what  grows  upon 
the  surface;  in  the  other,  what  lies  upon  and  below.  In  that 
case  the  land  was  assessed  to  the  owner,  and  the  growing 
timber  to  the  party  who  had  the  right  to  cut  it.  In  this 
case  the  land  is  assessed  to  the  owner,  and  the  right  to  get 
out  and  manufacture  slate,  under  the  name  of  "quarry," 
to  the  party  having  the  right.  Both  cases  rest  upon  the 
same  principle. 

Listers  have  not  the  right,  under  the  statute,  to  set  the 
land  in  the  list  to  one,  and  what  grows  upon  the  surface  or 
lies  beneath  and  constitutes  a  part  of  the  land,  to  another  ; 
especially,  under  such  an  agreement  as  is  shown  in  this  case. 
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As  tlie  plaintiff  had  no  interest  in  the  real  estate  described 
in  the  contract  shown  that  could  be  appraised  and  set  in  the 
list  to  him  as  real  estate,  it  was  error  in  the  listers  to  so  put 
it  in  the  list;  and  the  assessment  of  taxes  upon  it  was  void; 
and  the  defendant's  attempted  justification  under  the  war- 
rants in  his  hands  for  the  collection  of  the  taxes  in  ques- 
tion assessed  upon  that  list,  fails. 

As  this  conclusion  is  decisive  of  the  case,  it  is  not  neces- 
sary to  pass  upDn  the  other  questions  presented  by  the 
exceptions. 

Judgment  reversed  and  judgment  for  the  plaintiflf  for  the 
sum  agreed. 


JAMES  KENNEDY  v.   D.  L.  MORGAN. 

Negligence.     Pleading.     Declaration. 

Ill  an  actlnn  tn  recover  for  Injuries  received  by  C!ie  plnlntllT's  son,  claimed  to  bavo 
Iiecn  caused  b;  tlie  defendant's  negllKenee,  while  lawfully  engaged  <n  tenrine 
down  and  removing  llie  brick  wall*  at  a  school -liouse,  In  chat  the  valU  fell 
tlirousli  ft  want  of  suttluUnt  bracing,  the  declnratlon  iA  bad  on  demurrer,  iinleiu 
supIi/ucM  are  alleged,  that  tlie  cniirt  can  see  the  relation  of  ibo  parties  and  the 
duty  n'liicli  the  defendnnt  owed  to  the  boy.  A  mere  alleKi'tion  of  dut;  U  InantH- 
cient^  bitt  an  allegation  of  tlie/cU'M  froiu  wtiicb  the  duty  oprlugt,  Id  iiei'e^snry. 

Case  for  negligence.  Heard  on  demurrer  to  the  declara- 
tion, Marcli  Term.  l!»8-l,  Veazey,  J.,  presiding.  Demurrer 
sustained. 

The  declaration  alleged,  in  substance: 

That  the  defendant,  on  the  21st  day  of  April,  18ft:{,  was 
engaged  in  tearing  down  and  removing  a  certain  school 
building  situate  in  Rutland,  upon  an  open,  public  park, 
which  building  was  constructed  of  high  brick  walls;  that 
Miles  Kennedy  is  the  minor  son  of  the  plaintiff,  whom  the 
plaintiff  is  bound  in  law  to  support;  that  the  said  Miles  was. 
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at  the  time  aforesaid,  quietly,  properly  and  prudently  sit- 
ting upon  timbers  at  and  near  the  walls  of  the  building  afore- 
said and  upon  said  open,  public  park,  while  the  said  work 
was  so  progressing;  and  the  plaintiff  further  avers,  that  it 
was  the  bounden  duty  of  the  defendant  to  see  that  his  serv- 
ants and  agents,  who  had  charge  of  the  said  building  and 
t!ie  labor  aforesaid,  in  and  about  the  said  labor,  did  tear 
down  and  remove  the  same  in  a  careful  and  prudent  man- 
ner, and  to  keep  the  large  brick  walla  of  said  building, 
which  were  then  and  there  standing,  properly  supported  by 
jirops.  braces,  and  other  protection,  until  the  same  was  prop- 
erly removed,  so  that  the  same  might  not  fall  upon  and  in- 
jure the  said  Miles  and  other  persons  quietly  and  lawfully 
upon  the  premises' aforesaid.  Yet  the  said  defendant,  well 
knowing  that  the  said  brick  walls  of  the  said  building  of 
great  height,  to  wit;  to  the  height  of  fifteen  feet,  were  in 
an  unsafe  and  dangerous  condition,  left  and  permitted  the 
said  walls  to  be  and  remain  in  an  unsafe  and  dangerous 
condition,  and  without  props  or  protection,  and  so  carelessly. 
negligently,  and  unskiilfully  managed  the  tearing  down 
and  removing  said  building,  and  carelessly  and  negligently 
and  unskiilfully.  by  his  servants  and  agents,  took  away  the 
studding,  boarding,  and  timbers,  and  left  said  brick  wall  so 
unprotected  by  braces  or  props  that,  by  reason  thereof,  the 
said  wall  to  said  brick  building  fell  with  great  force  and 
violence  on  and  upon  the  said  Miles,  who  was  then  and 
there  sitting  near  said  wall  and  in  said  open,  public  park 
aforesaid,  and  him,  the  said  Miles,  did  crush  and  bury  be- 
neath the  said  brick  wall  and  debris.  *  •  *  •  ^^,1  the 
plaintiflf  expended  a  large  amount  of  money  in  curing  the 
said  Miles,  etc. 

The  first  count  alleged,  with  other  facts,  that  said  Miles 
•'  was  then  and  there  at  and  near  the  house  and  building 
aforesaid,  and  upon  said  common  and  public-school  ground, 
sitting  on  some  timber,  observing  the  workmen." 

Redingtoa  &  Butler,  for  the  plaintiff.  - 

The  demurrer  not  only  admits  the  facts  alleged,  but  their 
legitimate  results.     Hyde  v.  Moffat,  \<i\i.  ill.     The  declara-   ■ 
tion  is  good  in  form  and  substance.     Everything  necessary 
is  alleged;— the  matter  or  thing  effected;  the  plaintiff's  right 
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thereto;  t}ie  injury  and  damage.  1  Chit.  PI.  376,  384.  The 
only  question  of  importance  is,  whether  the  defendant  under 
the  facts  owed  a  duty  to  the  plaintiff.  Add.  Tor.  ss.  544, 1338; 
Hyde  v.  Jamaica,  il  Vt.  460;  Cole  v.  Fisher,  11  Mass.  137. 

Baker  &  Howe,  for  the  defendant. 

When  the  declaration  ia  for  a  breach  of  duty,  the  facts 
creating  the  duty  should  be  set  forth  on  the  face  of  the 
declaration.  It  is  not  enough  to  state  that  it  was  the  duty 
of  the  defendant  to  do  the  act  which  he  is  stated  to  have 
neglected  to  do.  The  authorities  are  ful^  that  the  allega- 
tion of  duty  in  a  declaration  is  in  all  cases  immaterial,  and 
ought  never  to  be  introduced,  for  if  the  particular  facts  set 
forth,  raise  the  duty,  the  allegation  is  unnecessary,  and  if 
they  do  not  it  will  be  unavailing.  If  the  particular  facts 
stated  in  the  declaration  do  not  raise  the  duty  it  cannot  be 
established  by  other  facts  not  stated.  Negligence  is  not  a 
cause  of  action,  unless  it  expresses  or  establishes  some 
breach  of  duty.  2  Add.  Tor.  1147;  HounscU  v.  Smith.  90  E. 
C.  L.  731;  Nicholson  v.  B.  S.  Co.  41  N.  Y.  525;  Sweeney  v. 
R.  E.  Co.  10  Allen,  308. 

The  opinion  of  the  court  was  delivered  by 

Powers,  J.     Negligence  is  a  shortage  of  legal  duty. 

All  facts  essential  to  the  creation  of  the  duty  must  be  al- 
leged in  a  declaration  charging  negligence  upon  such  facts. 
If  the  facts  stated  in  the  declaration  do  not  raise  the  duty, 
the  duty  cannot  be  established  by  proof  of  other  facts  not 
stated.  Allegation  as  well  as  proof  is  the  foundation  of  a 
right  of  recovery.  If  the  pleader  merely  alleges  the  duty 
in  his  declaration,  he  states  a  conclusion  of  law ;  whereas 
the  elementary  rule  is,  that  the  facts  from  which  the  duty 
springs  must  be  spread  upon  the  record  so  that  the  court 
can  see  that  the  duty  is  made  out. 

No  intendments  are  made  in  favor  of  a  declaration  chal- 
lenged by  a  demurrer. 
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The  defendant  was  engaged  in  a  lawful  work.  No  rela- 
tion, obligation,  or  duty,  to  the  plaintiffs  son,  is  alleged; 
nor  does  it  appear  that  he  had  any  knowledge  of  the  son's 
presence  in  the  vicinity  of  his  work. 

Nothing  actionable  then  is  disclosed  in  the  declaration, 
2  Addison  Torts,  1147;  Gould  PI.  c.  3,  s.  7;  Fay  v.  Kent,  55 
Vt.  557. 

There  was  no  error  in  the  judgment  below;  but  the  same 
is  pro  forma  reversed  and  repleader  awarded. 


A.  C.  POWERS  V.  J.  C.  POWERS'  ESTATE. 

Probate  Court.     Administrator.     Commissioners.     Suits  to 
be  Discontinued.     Waiver.      R.  L.  ss. 

ail5.  3130,  ms,  2154. 

1.  Wbeo  the  Probate  Court  grants  tetters  of  Bdralnistrnilon,  It  should  at  the  same 

tlma  appoint  commissioners  to  adjudicate  upon  the  claims  against  the  estate; 
and  it  la  under  the  same  duty  to  creditois  as  to  the  estate  to  appoint  the  com- 
missioners. 

2.  And  it  Is  also  the  duty  or  the  court  to  appoint  the  oommlsstoners  on  the  petition 

ot  a  creditor  whose  suit  bad  been  beard  by  referees,  and  a  report  Sled  before 
the  death  ot  the  Intestate,  but  had  been  recommitted  for  further  hearing. 

3.  Such  creditor  waived  none  of  hU  riehts,  although  he  took  part  In  the  proceedings, 

after  Erst  objecting  to  the  Jurisdiction  ot  the  referees. 
t.    Section  21-13,  R.  L.,  and  foiloving  sections,  b;  vhich  an  administrator  may  enter 
and  prosecute  or  defend  certain  suits,  are  rendered  wholly  inoperative  by  sec. 
21IM,  K.  L.,  irhen  commissioners  are  appointed. 

Appeal  from  the  order  of  the  Probate  Court  denying  the 
petition  of  the  plaintiff,  praying  for  the  appointment  of 
commissioners  upon  the  estate  of  J.  C.  Powers,  deceased. 
Heard,  September  Term,  1883,  Veazey,  J.,  presiding.  Ap- 
peal dismissed. 

It  appeared  that  the  original  action  was  general  assump- 
sit, and  was  entered  in  court  at  the  March  Term,  1879;  that 
the  defendant,  J.  C.  Powers,  deceased  September  8,  18^1, 
and  that  his  administrator  appeared  in  the  case  at  the  Sep- 
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tember  Term,  1881;  that  the  cause  by  the  consent  of  the 
parties  was  referred  to  referees;  that  the  referees  heard  it, 
made,  and  filed  their  report  June  13,  1880,  disallowing  the 
plaintiff's  claim;  that  the  cause  was  recommitted  on  the 
plaintiff's  affidavit,  at  the  September  Term,  1880;  that  the 
second  hearing  before  the  referees  was  February  27,  1882; 
that  they  found  for  the  plaintiff  to  recover  §"^05.71;  that  the 
plaintiff  objected  to  any  further  hearing  before  the  referees 
on  account  of  the  death  of  the  defendant.  The  plaintiff 
presented  his  petition  to  the  Probate  Court  on  the  STth  day 
of  February,  1883,  praying  -for  commissioners,  and  a  cita- 
tion was  issued  and  served  on  the  administrator  the  next 
day.  The  prayer  of  the  petition  was  denied.  In  tlie 
County  Court  the  plaintiff  claimed  that  it  was  the  duty  of 
the  Probate  Court  under  the  statutes  to  appoint  the  commis- 
sioners on  his  petition;  the  defendant  claimed  that  such 
was  not  the  duty  of  the  court,  the  question  being  contro- 
verted, unless  it  appeared  that  he  had  a  claim  in  fact  to 
present  and  be  tried  by  the  commissioners;  and  deuied  that  ■ 
he  had  such  claim,  and  insisted  that  the  defendant  had  the 
right  to  show  it. 

Barrt-it  &  Barrett  and  Ormsbee  d-  Brigga,  for  the  plain- 
tiff, citod  R.  L.  ss.  aiI5.  214.3,  2I.W;  Adams  v.  Adams,  admr. 
22  Vt.  58;  Boydeit  v.  Ward's  admr,  :J8  Vt.  153;!;  Bates  v. 
Kimball,  1  Aik.  SI5. 

W.  H.  Smith,  for  the  defendant,  cited  R.  L.  ss.  2I4:J,  2155; 
Rev.  St.  270,  s.  17;  Com.  St.  HV-i.  s.  22;  Gen.  St.  :(il2,  s.  21; 
Judiciary  Act  of  17117;  Hyde  v.  Learttt,  2  Tyler,  170;  Ash- 
ley v.  Harrington,  1  Chip.  348;  Tyler  v.  Whitney,  8  Vt.  27. 

Tlie  o]>inion  of  the  court  was  delivered  by 

Powers,  J.  At  the  hearing  before  the  referees  February 
27, 188.1,  the  plaintiff  objected  to  further  proceedings  before 
the  referees  on  account  of  the  death  of  the  defendant;  but 
his  objection  was  ignored,  and  the  hearing  proceeded.     It  is 
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not  to  be  said  that  the  plaintiff  waived  any  rights  to  apply 
to  the  Probate  Court  for  the  appointment  of  commifisioners 
by  the  continued  proceedings  before  the  referees,  as  tlie  lat- 
ter proceedings  went  on  in  spite  of  his  protests.  He  did  not 
voluntarily  submit  to  the  further  jurisdiction  of  the  County 
Court;  but  on  the  same  day  presented  his  petition  to  the 
Probate  Court,  praying  for  the  appointment  of  commis- 
sioners. 

This  petition  was  ultimately  denied  by  the  Probate  Court: 
and  the  question  presented  for  determination  is,  whether 
the  plaintiff  as  matter  of  law  had  the  right  to  call  for  the 
appointment  of  commissioners. 

In  the  Probate  Act  of  1797,  which  was  in  force  many 
years,  it  was  provided  that  executors  and  administrators 
migiit,  under  an  order  of  the  Probate  Court,  by  public  no- 
tice, require  creditors  of  the  estate  they  represented,  to 
exhibit  to  them  their  claims  within  a  limited  time,  failing 
which  such  claims  should  be  forever  barred.  It  was  further 
provided,  that  if  the  administrator  supposed  the  estate  to  be 
insolvent,  he  should  represent  its  conditions  and  circum- 
stances to  the  Probate  Court,  and  thereupon  the  court  should 
appoint  commissioners  to  adjust  the  claims  of  creditors. 
The  act  further  provided,  that  attachments  of  property 
should  be  dissolved  in  pending  suits  only  when  commission- 
ers were  so  appointed,  and  that  no  action  should  be  main- 
tained against  the  administrator  without  his  consent.  Un- 
der this  act  it  manifestly  rested  with  the  administrator 
whether  to  apply  for  commissioners  or  not.  From  an  in- 
spection of  the  claims  exhibited  to  him,  he  could  well  judge 
whether  the  assets  were  ample  for  their  liquidation,  or 
whether  he  was  called  upon  to  represent  the  e-state  as  in- 
solvent, and  so  compel  creditors  to  accept  a  pro  rata  divi- 
dend upon  the  allowance  of  commissioners. 

But  now  and  for  many  years  past  all  estates  are  settle<l  as 
insolvent  estates,  without  any  formal  representation  of  in- 
solvency by  the  administrator;  and  no  reason  exists  for 
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giving  the  option  of  calling  for  commissioners  to  the  ad- 
ministrator alone.  The  language  of  our  present  statute  is 
peremptory:  "Where  letters  testamentary  or  of  adminis- 
tration are  granted,  the  court  shall  appoint  two  or  more 
persons  to  be  commissioners,  etc."    R.  L.  s.  2115, 

In  all  cases,  save  two  exceptional  ones,  not  material  here 
to  be  noticed,  the  statute  has  provided  a  special  tribunal 
which  can  adjudicate  upon  the  claims  of  creditors  at  less 
expense  and  with  greater  expedition  than  the  ordinary  com- 
mon law  tribunals. 

By  s.  2130,  R.  L,,  all  pending  suits  at  the  time  commis- 
sioners are  appointed  shall  be  dt'sconfinned. 

After  such  appointment  no  action  can  be  continued  against 
the  estate,  except  for  the  recovery  of  real  estate.     1(1  Vt.  82. 

Our  probate  code  has  grown  up  into  a  system  by  itself, 
the  leading  idea  of  which  is,  to  confer  upon  the  Probate 
Court  exclusive  jurisdiction  in  the  settlement  of  estates. 
A  board  of  commissioners  to  adjust  the  claims  of  creditors 
and  offsets  thereto  is  one  of  the  instrumentalities  provided. 
to  accomplish  this  idea.  Creditors  have  the  same  interest 
in  the  a])pointment  of  this  board  that  the  estate  has:  and 
the  Probate  Court  owes  the  same  duty  to  one  as  to  the 
other. 

In  view  of  the  general  policy  of  the  probate  law,  as  well 
as  the  peremptory  language  of  the  section  quoted  above, 
we  hold  that  creditors  have  the  right  to  call  for  commission- 
ers, if  the  court  neglects  its  duty  to  appoint. 

The  petitioner  confessedly  had  a  debt  of  near  S3W,  and 
claimed  a  much  larger  one.  The  validity  of  his  debt  was 
not  for  the  court  to  determine,  as  this  would  practically 
usurp  the  jurisdiction  of  the  commissioners. 

Section  2143  and  following  sections  of  Revised  Laws 
were  first  found  in  the  Judiciary  Act  of  17'.i7,  and  seem 
originally  to  have  been  enacted  rather  to  define  the  power 
of  the  court  than  to  affect  the  settlement  of  estates.  The 
language  of  these  sections  may  seem  to  work  an  inconsist- 
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eney  in  the  probate  system;  but  their  force  is  wholly  re- 
strained by  s.  ai5i,  which  makes  them  inoperative  when 
commissioners  are  appointed. 

The  judgment  of  the  County  Court  is  reversed,  and  judg- 
ment rendered  that  the  prayer  of  the  petition  be  granted, 
and  ordered  that  this  judgment  be  certified  to  the  Probate 
Court. 


PHILIP  D.  GRISWOLD  v.  JANE  BARKER. 

[In  Chancery.] 

Mortgage.     Bail  Forfeited.     Chancer. 

Tbe  mortga^  -was  execated  to  iiecare  the  petitioner  tot  becoming  btut  by  way  of  N- 
cognizance  for  the  niortgaBor's  son,  who  hod  been  Indicled.  On  failure  of  the 
Bon  to  appear  atcoQTt,  tbe  bond  vraa  Ior(elC«d,  Judj^ent  rendHced  thereon  with* 
out  »cire  facial  piaceedlnfcs,  an  execution  issued,  and  tbe  amount  was  paid  by 
the  petitioner;  Held,  on  a  proceeding  to  foreclose  the  mortgage,  th«t  It  ia  iniina' 
terial  whether  the  Judgment  (or  the  penalty  and  the  eiecutlon  were  void,  as 
that  objection  la  merely  technical,  and  tbe  petitioner's  liability  would  continue; 
nor  was  tbe  petitioner  bouud  to  delay  payment  that  a  motion  to  obaucer  might 
be  interposed. 

Foreclosure  of  mortgage.  Heard  on  the  pleadings  and 
a  special  master's  report,  September  Term,  1882,  Veazey, 
Chancellor.    Bill  dismissed. 

It  appeared  that  Alonzo  W.  Barker,  a  son  of  the  defend- 
ant, was  arrested  by  virtue  of  a  warrant  issued  by  the 
County  Court  upon  an  indictment  found  against  him  for 
the  illegal  sale  of  liquor:  that  the  petitioner,  March  18, 1880, 
became  bail  for  said  Alonzo;  that  the  mortgage  was  exe- 
cuted August  24,  1880;  that  the  mortgage  contained  this: 
"  Now  if  said  Jane  Barker  shall  indemnify  and  save  and 
keep  said  Griswold  free  and  clear  of  and  from  all  loss,  cost, 
trouble,  or  expense,  on  account  of  his  becoming  bail  as 
aforesaid,  then  this  obligation  to  be  null  and  void,"  etc.  It 
further  appeared: 
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"It  was  understood  that  said  Alonzo  W.  Barker  was  not 
to  appear  in  accordance  with  said  recognizance,  and  he  did 
not  appear.  At  the  March  Temi  of  said  court,  ISSO,  the 
bond  was  called  and  forfeited,  and  judgment  rendered 
thereon  f<)r  the  penalty  named  in  the  bond.  Execution  on 
said  judgment  was  issued  on  the  luth  day  of  August,  1S60, 
against  said  Alonzo  W,  Barker  and  said  GrisVold, 

"  The  above-mentioned  proceedings  were  all  as  shown  by 
the  docket  entries  in  said  cause. 

"  The  sheriff  who  had  the  execution  for  collection,  pressed 
said  Griswold  for  the  payment  of  it,  and  insisted  that,  if 
said  Alonzo  W.  Barker  did  not  pay  it,  said  Griswold  must. 
Said  Griswold,  after  the  execution  was  in  the  hands  of  the 
sheriff,  had  several  interviews  in  relation  thereto  with  said 
Alonzo  "VV.  Barker,  who  told  him  that  his  counsel  said  that 
nothing  could  be  done  about  the  matter  until  the  recogni- 
zance should  be  sued  on  scire  facias. 

"  It  was  claimed  by  said  counsel  that  said  judgment  and 
execution  were  void,  and  that  scire  facias  upon  the  recog- 
nizance was  the  proper  method  of  enforcing  the  forfeiture 
thereof:  and  said  Griswold  was  seasonably  notified  by  them 
of  that  claim,  and  that  he  must  not  pay  the  execution, 

"  Said  Alonzo  W.  Barker  not  having  taken  care  of  said 
execution,  said  Griswold  paid  it  on  the  13th  day  of  October, 
188(1." 

John  Howe  and  P.  R.  Kendall,  for  the  orator. 
No  surety  is  obliged  to  be  sued;  if  in  the  exercise  of  good 
faith  and  reasonable  judgment  he  believes  that  defence 
would  be  unavailing,  he  has  the  right  to  release  himself  by 
payment.  Unless  the  claim  be  known  to  the  surety  to  be 
•■  void  for  fraud  or  immorality,"  he  may  recover  it  after 
payment,  of  the  principal.  Ford  v.  Keith,  1  Mass.  13H; 
Big.  Est.  00,  n.  2:  Smith  v.  Lincoln,  54  Vt.  383;  Shatv  v. 
Lord.  Vi  Mass.  44:7;  De  Col.  Guar.  310;  !!4  Vt.  -iU.  Barker 
took  no  steps — by  petition  or  motion — to  determine  the  valid- 
ity of  the  execution.  Catlin  v.  Bank,  :JC  Vt.  572;  Hapgood 
V.  Ooddard,  'id  Vt.  401;  Rob.  Dig.  :)I3.  But  granting  all 
that  the  defendant  claims,  tlie  petition  should  not  he  dis- 
missed.    De  Col.  Guar.  308;  Koh.  Dig.  oi;i;  13  Vt.  81. 
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Bromley  <£  Clark  and  H.  H.  Harman,  for  the  defendant. 

The  execution  was  void.  There  -was  no  appearance,  and 
no  service  of  process.  Under  the  Act  of  1868,  before  judg- 
ment can  be  rendered  against  a  surety  in  a  criminal  recog- 
nizance, these  conditions  must  exist:  (1)  the  recognizance 
must  be  forfeited  for  a  breach  of  its  conditions;  (2)  the  sure- 
ties must  have  Appeared  at  the  term  of  forfeiture,  and 
moved  to  chancer;  (3)  the  court  must  hear  the  motion,  and 
render  judgment  thereon;  None  of  these  existed  except  the 
first.  The  court  had  no  jurisdiction  over  the  surety;  there- 
fore, the  judgment  was  void.  Freem.  Judg.  87.  See  People 
V.  Baker,  76  N.  Y.  78.  The  orator's  liability  became  ex- 
pressed in  a  void  execution;  and  he  was  notified  by  the  de- 
fendant's counsel,  not  to  pay  the  sum  demanded. 

The  opinion  of  the  court  was  delivered  by 

RowBLL,  J.  The  judgment  of  forfeiture  fixed  the  peti- 
tioner's liability  to  such  an  extent  that  he  had  a  right  to 
pay  without  waiting  to  be  forced,  if  no  sufficient  reason  ex- 
isted as  between  him  and  the  defendant  why  he  should  not, 
and  none  appears.  Conceding  that  the  judgment  for  the 
penalty  and  the  execution  issued  thereon  were  void,  as  con- 
tended, that  objection  was  merely  technical,  as  the  peti- 
tioner's liability  continued  notwithstanding,  and  proper  pro- 
ceedings could  have  been  instituted  at  any  time  to  enforce  it. 

Nor  was  the  petitioner  bound  to  delay  payment  that  a 
motion  to  chancer  might  be  interposed.  There  had  been 
ample  opportunity  for  such  a  motion,  but  it  had  not  been 
made;  nor  does  it  appear  that  there  was  any  ground  for 
making  it,  and  probably  there  was  none.  The  case  then  is 
this:  The  petitioner  was  under  obligation  on  his  recogni- 
zance, without  defence  on  the  merits  or  ground  for  a  motion 
to  chancer,  and  so  he  paid,  as  well  lie  might. 

If  authority  is  needed,  we  have  it  in  Curtis  v.  Banker, 
136  Mass,  355,  which  was  thus:  Defendant  gave  plaintiffs  a 
bond  of  indemnity  for  becoming  sureties  on  the  official 
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bond  of  Holnian,  a  paymaster  in  the  anny.  Holman  de- 
faulted, and  the  Government  sued  his  bond  without  first 
demanding  of  him  or  tlie  plaintiffs  payment  of  the  deficit. 
Plaintiffs  knew  of  no  defence,  and  were  advised  that  there 
was  none,  and  so,  after  vainly  endeavoring  to  obtain  relief 
through  the  Court  of  Claims,  they  suffered  a  default  and 
paid  the  judgment,  and  brought  this  suit  on  defendant's 
bond  of  indemnity.  Defendant  objected  that  under  their 
bond  to  the  Government  there  could  have  been  no  legal  de- 
fault nor  legal  compulsion  on  plaintiffs  to  pay,  until  de- 
mand on  them  or  Holman,  and  that  by  consenting  to  a 
default  they  had  waived  a  legal  defence.  But  the  court 
said  that  if  the  defence  suggested  might  have  been  made, 
it  was  entirely  technical  in  its  character,  as  it  would  have 
operated  only  to  defeat  the  suit  as  then  brought,  and  been 
no  bar  to  a  suit  brought  after  proper  demand,  and  that 
whatever  might  have  been  the  case  had  there  been  a  good 
defence  on  the  merits,  plaintiffs'  failure  to  interpose  a 
purely  technical  defence,  although  known  to  them,  would 
not  prevent  their  recovery,  for  it  could  not  be  ruled  as  mat- 
ter of  law  that  they  were  bound  to  make  such  defence. 

Decree  reversed,  decree  for  the  petitioner,  and  cause  re- 
manded, with  mandate. 
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SHERMAN    &  ADAMS    v.  WINDSOR   MANUFACTUR- 
ING CO. 

[In  Chancery.] 

Mandate,  Chancellor  cannot  Modify  so  as  to  allow  Statute 

of  Limitations  to  be  Pleaded.      Practice. 

Appeal.    Demurrer.    R.  L.  s.  775. 

1.  When,  after  several  delays  caused  by  the  defendHiit,  tbe  Sopreme  Conrt  aJHrms  the 
decree  betow  overrullnj;  a  demnrret  to  the  bill,  and  remands  the  cme  with  a 
mandate,  the  mandate  Is  obllgSitory  on  the  Court  of  Chancery;  aud  it  has  no 
power  to  allow  the  defendaiit  to  withdraw  the  demurrer  and  plead  the  Statute 
el  Limitations;  and  espedally  is  this  so,  as  the  same  question  could  have  been 
raised  by  tbe  demurrer;  and  also  as  the  defendant  had  moved  in  the  Supreme 
CoDrt  for  leave  to  withdraw  the  demurrer  aad  to  answer,  and  the  case  was  left 
"with  the  court,"  forcOQCsel  to  furnish  briefs  within  a  time  certain,  and  defend- 
ant failing  to  furnish  a  brief,  the  decree  below  was  affirmed;  tbe  circumstances 
being  the  same  as  wbeu  tbe  motion  wan  first  made. 

3.  Lapse  of  time  may  be  availed  of  by  demurrer  when  the  objection  appears  on  the 
face  of  tbe  bill. 

3.  The  decree  of  the  clumcellor  was  not  appealable. 

Bill,  in  Chancebt.  Heard  on  motion  of  the  defendant, 
March  Term,  1«84,  Veazet,  Chancellor.    Motion  denied. 

William  Batchelder,  for  the  defendants. 

If  in  the  judgment  of  the  chancellor  justice  requires  it, 
it  is  within  his  power  to  allow  an  answer  to  be  filed.  Gale 
V.  Butler,  35  Vt.  451;  Barker  v.  R.  R.  Co.  27  Vt.  700;  In  re 
Chickering,  50  Vt.  92;  Canerdy  v.  Baker,  55  Vt.  581;  28  Vt. 
85.  The  demurrer  only  prays  judgment  whether  answer 
should  be  made  or  not.  The  mandate  does  not  interfere 
with  the  allowance  of  an  answer.  Story  Eq.  PI.  430;  Dan.  Ch. 
543;  Mitf.  Eq.  PI.  16.  The  affirmance  of  the  decree  only 
decides  that  there  is  enough  equity  in  the  bill  to  allow  it 
to  remain  in  court,  and  that  *t  should  be  answered.  The 
court  could  not  decide  more,  for  nothing  else  was  before  it. 
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Slason  V.  Cannon,  19  Vt.  320;  Dunshee  v,  Parmelee,  Ih. 
172.  The  order  of  the  chancellor  was  not  a  final  decree;  it 
was  interlocutory,  and  should  have  been  vacated  if  justice 
required  it.  Dan.  Ch.  OBG;  Forbes  v.  Tuckerman,  115  Mass. 
US;  Gei-riah  v.  Black,  109  Mass.  47-4;  79  N.  C.  310;  1  Johns. 
Ch.  88;  4  D.  M.  &  G.  115.  It  is  not  the  practice  to  grant 
final  decrees  on  overruling  demurrers.  Dan.  Ch,  601;  5'Z 
Me.  544;  1  Blackf.  387. 

Proui  &  Walker,  for  the  orators. 

The  bill  is  substantially  the  same  which  was  before  the 
court  in  the  case  reported  in  47  Vt.  430.  Here  is  nothing 
appealable.  Hall  v.  Lamb,  28  Vt.  85;  R.  L.  s.  771.  The  or- 
der was  right:  (1)  because,  after  the  Supreme  Court  has  or- 
dered a  decree,  the  Court  of  Chancery  has  no  right  to 
re-open  the  htigation:  Sortwell  r.  M.  &  W.  R.  R.  Co.  5(3  Vt. 
186;  (2)  at  this  stage  of  the  case,  the  court  will  not  permit 
delay  to  enable  this  unmeritorious  defence  to  be  set  up: 
Wood  Lim.  14;  (3)  the  place  to  make  the  application  was  in 
the  Supreme  Court:  Bailey  v.  Holden,  50  Vt.  22;  R.  L.  s. 
775;  Trim  v.  Baker,l  Tur.  &  Rus.  253;  (4)  it  has  been  made 
in  the  Supreme  Court,  and  denied:  Canerdyv.  Baker,  55 
Vt.  578;  the  question  of  the  Statute  of  Limitations  was  pre- 
sented by  the  demurrer:  Story  Eq.  PI.  s.  484;  Foster  v.  Fos- 
ter, 51  Vt.  216. 

The  opinion  of  the  court  was  delivered  by 

RowELL,  J.  The  original  bill  in  this  case  was  brought  to 
the  September  Term,  1880,  of  the  Court  of  Chancery,  to 
which  a  general  demurrer  was  filed,  which  wa&  overruled 
pro  forma  at  the  September  Term,  1883,  and  a  decree  passed 
for  the  orators  according  to  the  prayer  of  the  bill,  from 
which  the  defendant  appealed. 

At  the  January  Term,  1884,  of  the  Supreme  Court,  the 
defendant  moved  for  leave  to  withdraw  its  demurrer  and 
answer  over,  "  and  raise  the  same  questions  by  answer  that 
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couM  be  raised  by  demurrer."  The  cause  was  left  "  with 
the  court,"  for  counsel  to  furnish  briefs  within  a  time  cer- 
tain, which  not  being  done  on  the  part  of  the  defendant, 
said  motion  was  overruled,  the  decree  affirmed,  and  the 
cause  remanded,  with  mandate. 

At  the  March  Term,  1884,  of  the  Court  of  Chancery,  a 
decree  for  the  orators  was  entered  pursuant  to  mandate,  and 
the  cause  referred  to  a  master  to  take  the  account;  after 
which,  but  at  the  same  term,  the  defendant  moved  that  the 
decree  be  reversed  and  set  aside,  with  leave  to  answer  or 
plead,  and  showed  by  affidavit  that  it  desired  to  set  up  the 
"Statute  of  Limitations  as  a  defence."  The  court  found 
that  the  condition  and  circumstances  then  were  the  same  as 
when  said  motion  was  made  in  the  Supreme  Court,  no  new 
facts  having  intervened,  and  denied  the  motion,  on  the 
ground  that  the  mandate  of  the  Supreme  Court  was  obliga- 
tory upon  it;  and  the  defendant  appealed. 

It  is  obvious  that  the  defendant  is  now  asking  for  an  op- 
portunity to  renew  a  question  that  was  really  raised  by  its 
demurrer,  and  might  have  been  litigated  under  it  had  the 
defendant  so  elected,  but  which  in  effect  was  decided  against 
it  by  the  Supreme  Court  when  it  affirmed  the  decree  of  the 
Court  of  Chancery;  for  it  is  now  well  settled  that  lapse  of 
time  as  a  bar  to  a  suit  in  equity  may  be  availed  of  by  de- 
murrer when  the  objection  appears  on  the  face  of  the  bill, 
as  whatever  objection  of  that  kind  there  is  does  in  this  case. 
Nor  is  this  motion  different  in  legal  effect  from  the  one 
made  and  denied  in  the  Supreme  Court, 

In  this  state  of  the  case,  the  mandate  of  the  Supreme 
Court  was  obligatory  on  the  Court  of  Chancery,  and  it  was 
its  duty  to  proceed  to  carry  it  into  effect,  as  it  did.  R.  L.  s. 
775.     Nor  does  an  appeal  lie  in  such  a  case. 

Appeal  dismissed  with  costs. 
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JOHN  RUSZITS  V.  G.  W.  HILLIARD. 

Insolvency.     Non-Resident    Creditor.     Practice.    Pending 
Suit   Continued.    R.  L.  s.  1797. 

1.  A  non-resident  creditor  can   snstala  ui  action  Bg^nst  a  party  adjudjced  an  ID- 

solvent  debtor,  while  his  estato  Is  being  settled  by  an  assignee,  if  such  creditor 
has  not  participated  Id  the  proceedings,  and  has  not  satimltted  to  the  jurisdic- 
tion ot  the  insolTency  court. 

2.  But  the  statote— R.  L.  s.  IT9T— whereby  a  pending  suit  shall  be  stayed  on  the 

BppllcatioD  o(  the  debtor,  until  the  quealJan  of  discharge  has  been  determined, 
is  binding  npan  non-resident  as  well  as  resident  creditors.  Bat  a  formal  appli- 
cation In  the  nature  of  a  motion  (or  continuance  must  be  made  to  the  court;  and 
a  plea  in  bar  merely  setting  up  the  Insolyency  proceedings  iclll  not  be  treated 
as  such  motion. 

Assumpsit.  Pleas,  general  issue  and  two  special  pleas  in 
bar.  Heard  on  demurrer  to  the  plaintiff's  replication  to  the 
special  plfias,  by  the  court,  March  Term,  188i,  Veazey,  J., 
presiding.    Judgment  that  the  replication  was  sufficient. 

Redington  &  Butler,  for  the  defendant. 

Bedell  &  Warden  v.  Scruton,  54  Vt.  4'J3,  is  not  decisive  of 
this  case;  as  that  case  was  decided  under  the  Act  of  1876, 
and  the  law  was  changed  in  1880.  R.  L.  s.  1797.  The  stat- 
ute as  to  staying  suits  applies  to  non-resident  creditors. 
Grant  v.  Lyman,  4  Met.  475;  n  Pick.  1C9;  13  Allen,  08;  8 
Met.  20;  7  N.  Y.  606. 

F.  G.  Swinington,  for  the  plaintiff,  cited  Bedell  &  War- 
den V.  Scruton,  54  Vt.  403. 

The  opinion  of  the  court  was  delivered  by 

RoYCK,  Ch.  J,      The  pleas  in  bar  allege,  that  before  the 
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commencement  of  this  suit  the  defendant  had  been  ad- 
judged and  declared  an  insolvent  debtor,  under  R.  L.  chap. 
!i3,  that  an  assignee  had  been  appointed  and  the  estate  duly 
assigned  under  the  provisions  of  that  chapter,  that  the  as- 
signee had  proceeded  to  settle  the  estate,  and  that  said  in- 
solvency proceedings  were  still  pending  and  the  question  of 
the  discharge  of  the  debtor  not  yet  determined;  and  conclude 
by  praying  judgment  if  the  plaintiff  ought  to  have  judg- 
ment or  execution  for  his  said  damages  on  or  against  the 
person  or  estate  of  the  defendant. 

The  replication  alleges,  that  the  plaintiff  ought  not  to  be 
barred,  because  at  the  time  of  the  making  of  the  promises 
and  undertakings  by  the  defendant  in  the  declaration  men- 
tioned, the  plaintiff  was,  and  ever  since  has  been,  a  resident 
of  the  State  of  New  York,  and  has  not  proved  his  claim 
against  the  estate  of  the  defendant,  or  participated  in  any 
manner  in  said  insolvency  proceedings,  or  submftted  him- 
self to  the  jurisdiction  of  said  court  of  insolvency  in  said 
proceedings. 

The  demurrer  to  the  replication  admits  the  facts  as  al- 
leged in  it.  The  replication  is  such  an  one  as  a  non-resident 
creditor  might  make  to  a  plea  of  discharge  by  the  Court  of 
Insolvency,  and,  upon  the  authority  of  Bedell  (£•  Wardeti 
V.  Scruton,  54  Vt.  49.3,  and  McDougall  v.  Page,  55  Vt.  187, 
would  be  a  full  answer  to  such  a  plea.  It  is  established  by 
those  cases  that  the  rights  of  such  a  creditor  are  not  af- 
fected by  such  a  discharge;  the  obligation  of  the  debtor  re- 
mains as  before  the  discharge.  The  pleas  are  in  bar;  and 
the  legal  effect  of  a  judgment  sustaining  them  would  be  to 
conclude  the  plaintiff  from  any  further  prosecution  of  the 
claims  described  in  the  declaration.  There  are  no  such  al- 
legations in  the  pleas  as  will  bar  the  plaintiff  from  the  fur- 
ther prosecution  of  his  suit,  and  that  renders  them  bad  as 
pleas  in  bar.  The  defect  is  a  substantial  one,  and  the  de- 
murrer to  the  replication  reaches  back  to  it. 

Our  attention  has  been  called  to  the  act  passed  in  1S80, 
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and  which  is  sec.  1797  R.  L.,  which  prescribes  that  no  creditor 
whose  debt  is  provable  shall,  unless  the  amount  due  is  in 
dispute,  be  allowed,  after  the  filing  of  a  petition  in  insolv- 
ency, to  prosecute  to  final  judgment  a  suit  at  law  or  in 
equity,  against  the  insolvent  debtor,  unless  there  is  unrea- 
sonable delay  in  obtaining  the  discharge,  and  that  any  such 
suit  shall,  on  application  of  the  debtor,  be  stayed  to  await 
the  determination  of  the  Court  of  Insolvency  upon  the 
question  of  discharge.  That  act,  it  will  be  noticed,  is  made 
applicable  to  all  creditors  whose  debts  are  provable.  It  is  a 
law  affecting  the  remedy,  and  is  binding  upon  non-resident 
as  well  as  resident  creditors. 

It  is  not  alleged  when  the  promises  and  undertakings  of 
the  defendant  were  made.  If  made  after  the  passage  of  the 
act  of  1880,  they  were  undoubtedly  within  and  subject  to 
the  provisions  of  that  act;  if  made  before,  the  Legislature 
had  the 'right  to  prescribe  such  rules  as  to  the  manner  of 
their  enforcement  in  the  courts  of  the  State  as  would  not 
impair  the  obligation  of  the  contract,  or  virtually  deprive 
the  plaintiff  of  a  remedy.  It  is  evident  that  the  statute  did 
not  contemplate  that  such  a  suit  should  be  discontinued,  or 
that  the  plaintiff  should  be  barred  from  prosecuting  it;  it  is 
to  be  stayed  for  the  period  designated,  upon  application 
made  ae  provided  by  the  act.  The  application  must  be 
made  to  the  court  before  which  the  suit  is  pending,  and  is 
in  the  nature  of  a  motion  for  a  continuance,  for  the  reasons 
specified  in  the  act.  Such  an  application,  or  motion,  would 
present  an  issuable  fact  for  the  determination  of  the  court; 
and  if  the  facts  are  found  that  entitle  the  debtor  to  a  stay 
of  the  proceedings,  it  is  made  the  duty  of  the  court  to  con- 
tinue the  cause. 

As  pleas  in  bar  are  not  proper  pleadings  to  present  such 
an  issue,  and  cannot  be  treated  as  an  equivalent  for  an  ap- 
plication or  motion  of  the  character  indicated,  the  judgment 
of  the  County  Court  adjudging  the  replication  sufficient  is 
affirmed,  and  the  cause  remanded. 
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CHARLES  0.   STAFFORD  v.   JOHN  R.   ADAIR   AND 
OTHERS. 

[Tn  Chancery.] 

Mortgage.      Real  Estate,   What  is.      Building  erected  by  ' 

Tenant  on  Lessor's  Land.     Assignee. 

Foreclosure.    Party. 

1.  A  balldlni;,  erected  by  a  teasnt  at  will,  on  land  owned  by  a  lallroad  company, 

□Dder  a  parol  arraDKement  by  which  tbe  i«naat  could  remove  the  building  at 
an;  time  within  thirty  daya  after  notice  ot  termination  of  the  leaee  bad  been 
gives  by  the  company,  u  real  estate ;  and  a  mortgage,  executed  In  accordance 
with  tbe  statute  regalatlog  the  morlgsgln);  of  realty,  U  valid ;  aud  the  building 
will  not  pass  to  the  tnortgnKor's  assignee  in  Insolvency  as  personalty. 

2.  But  personal  properly,  ns  a  horse,  wagon,  &c.,  also  Included  in  aald  mortgage, 

will  pass  to  sDcli  asalgnee;  and  thia,  on  the  ground  that  the  Instrument  was  a 
mortgage  of  real,  but  not  personal,  estate. 

3.  .Iksolvbuct— FoRBCLOSHRB— PiSTv— AaaiQiiKB.     In  a  proceeding  to  foreclose 

snch  mortgage,  tbe  assignee  is  a  necessary  party  defendant. 

Bill  to  foreclose  a  mortgage.  Heard  on  demurrer  to  the 
bill,  September  Term,  1884,  Veazby,  Chancellor.  Demurrer 
sustained.  The  bill  alleged,  that  the  mortgage  was  "  pre- 
pared upon  an  ordinary  real  estate  form  of  deed," 

Prout  &  Walker,  for  the  orator. 

The  mortgagor  was  a  tenant  at  will,  and  had  an  interest 
which  he  could  mortgage.  It  was  a  mortgage  of  realty. 
Griffin  v.  Marine  .Co.  of  Chicago,  52  111.  Ill,  130;  1  Jones 
Mort.  ss.  143,  146;  Hagar  v.  Brainerd,  44  Vt.  204;  Putnam 
V.  Westcott,  1»  Johns.  73;  Eastman  v.  Foster,  8  Met.  19;  42 
Vt.  730;  R.  L.  ss.  1565,  1022-27;  1  Hill.  Real  Prop.  382-6; 
Cheever  v.  Pearson,  IG  Pick.  266.  No  writing  is  necessary 
to  create  a  tenancy  at  will.  Whitney  v.  Su-eet,  22  N.  H.  10; 
iSwiftDig.  73,  167;  Co.  Lit.  1186.  As  to  the  personal  prop- 
erty:   The  mortgage  was  good  between  the  parties.    There 
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is  this  distinction  between  this  case  and  the  case  of  the  Col- 
lender  Co.  V.  Marshall,  post,  that  in  the  former  the  insolv- 
ency was  voluntary.  Can  Adair  be  permitted  in  this  man- 
ner by  his  own  act  to  avoid  his  own  mortgage?  Pond  v. 
Campbell,  5G  Vt.  674;  Burnhain  v.  Marshall,  lb.  365;  R.  L. 
ss.  1180,  1191,  196ti.  The  assignee  was  a  proper  party. 
Therasson  v.  Hickok,  37  Vt.  463;  Wade  v.  Pulaifer,  54 
Vt.  60. 

J.  C.  Baker  and  C.  L.  Howe,  for  the  defendant. 

The  building  described  in  the  mortgage  was  personal 
property, — the  personal  chattel  of  Adair.  Smith  v.  Benson, 
1  Hill,  170;  Goddard  v.  Oould,  14  Barb.  GGi;  Mott  v.  Palmer, 
1  N.  Y.  564;  Slieldon  v.  Edwards,  35  N.  Y.  271);  People  v. 
Commissioners,  80  N.  Y.  573;  Doty  v.  Oorham,  5  Pick.  487; 
Mtircy  v.  Darling,  8  Pick.  iS-i;  Dame  v.  Dame,  38  N.  H.  429; 
'i  Smith  Lead.  Cas.  'ii'Z.  The  building  did  not  become  part 
of  the  freehold.  Tay.  L.  &  T.  s.  445.  If  it  became  a  part 
of  the  freehold,  it  was  the  property  of  the  ownerof  the  land. 
Powers  V.  Dennison,  30  Vt.  75S.  The  instrument  as  a  chat- 
tel mortgage  was  invalid.  R.  L.  s.  19(15;  Jone^  Chat.  Mort. 
5.  37;  Tarbell  v.  Jones,  50  Vt.  3Vi;  Parker  v.  Morrison,i>j  Vt. 
280;  Belknap  v.  Weiidall,  31  N.  H.  'J'J.  The  question  is  not 
whether  the  mortgage  is  good  between  the  parties,  but 
whether  the  property  passed  to  the  assignee.  Collender 
Co.  V.  Marshall,  post.  The  property  clearly  could  have  been 
taken  on  execution:  Kitteridtje  v.  Freeman,  4a  Vt.  62; 
Wri<jht  v.  Vaughn,  45  Vt.  309;  Daniels  v.  Xelson,  41  Vt.  101; 
Farnswortk  v.  Shepherd,  0  Vt.  521;  Rogers  v.  Vail,  15  Vt. 
327;  Bice  v.  Courtis,  32  Vt.  460;  Hittchins  v.  Gilchrist,  23 
Vt.  82;  but  if  it  could  be  taken  on  execution  it  passed  by 
the  statute  to  the  assignee. 

The  opinion  of  the  court  was  delivered  by 
RoYCE,  Ch.  J.  This  was  a  bill  brought  to  foreclose  a  mort- 
gage executed  by  the  defendant  Adair  to  the  orator,  on  the 
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i7tli  of  September,  1880,  to  secure  the  payment  of  a  note  of 
that  date  for  the  sum  of  $500.00  and  interest.  The  property 
described  in  the  mortgage  consisted  of  a  certain  shop,  situ- 
ated just  north  of  the  depot  in  Wallingford  village  of  the 
Bennington  and  Rutland  Railroad,  and  being  the  same  shop 
in  which  the  mortgagor  manufactured  monuments,  tomb- 
stones, and  like  marble  work;  also  all  the  tools  and  ma- 
chinery for  said  business,  work  on  hand,  stock  in  trade,  and 
all  marble  on  hand,  or  to  beon  hand;  and  the  horse,  wagon, 
and  harness  that  he  then  worked  aud  used. 

It  is  alleged  in  the  bill,  that  Adair  was,  upon  his  petition, 
in  February,  ISSi.  adjudged  an  insolvent  by  the  Court  of 
Insolvency,  and  that  the  defendant,  Frank  W.  Johnson,  was 
elected  his  assignee,  and  is  acting  as  such;  and  has  taken 
possession  of  the  property  describ:^d  in  said  mortgage,  and 
claims  that  it  belongs  to  the  insolvent's  estate.  The  case 
was  heard  upon  a  demurrer  to  the  bill,  filed  by  Johnson  as 
such  assignee. 

The  shop  w^s  erected  upon  the  land  of  the  Bennington 
and  Rutland  Railway  Company  under  a  parol  arrangement, 
that  if  at  any  time  in  the  future  they  should  wish  to  resume 
possession  of  the  lot,  they  might  give  Adair  thirty  days' 
notice,  within  which  time  he  should  be  at  lib3rty  to  move 
off  the  structure,  if  he  desired. 

The  estate  which  Adair  acquired  in  the  land  upon  which 
the  shop  was  erected  under  the  arrangement  made  with  the 
railway  company  was  that  of  tenant  at  will.  Such  a  ten- 
ancy is  created  where  lands  or  tenements  are  let  by  one  to 
another  to  have  and  to  hold  to  him  at  the  will  of  the  lessor. 
by  force  of  which  lease  the  lessee  is  in  possession.  Coke 
on  Littleton,  sec.  03;  2  Bl.  Com.  140;  4  Kent  Com.  3ti3;  1 
Hill.  Real  Prop.  382. 

The  lessor  is  generally  denominated  as  the  landlord,  and 
the  lessee  as  the  tenant.  Such  a  lessee  has  the  exclusive 
right  to  the  possession  of  the  leased  premises  during  his 
tenancy,  and  may  maintain  an  action  for  any  disturbance 
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of  his  possession.  He  has  the  right  to  the  use  and  occupa- 
tion of  the  premises  during  the  pleasure  of  the  lessor.  He 
has  an  interest  in  tlie  premises  to  that  extent.  His  estate 
comes  within  the  definition  of  the  words  land,  lands,  and 
real  estate  by  sec.  9,  chap.  1,  R.  L.,  and  which  requires  that 
they  shall  be  treated  as  real  estate. 

The  interest  tliat  he  had  might  be  conveyed  by  mortgage. 
The  shop  was  a  fixture,  and  the  legal  title  to  it  was  con- 
veyed by  the  mortgage. 

The  mortgage  of  a  building  erected  on  leased  land  under 
an  agreement  that  the  lessee  might  remove  it,  or  the  lessor 
should  pay  for  it  at  its  appraised  value,  has  been  held  to  be 
a  mortgage  of  realty,  falling  within  the  designation  of  a 
chattel  real  at  common  law.  Griffin  v.  M'liine  Co.  of  Chi- 
cago, 53  111.  130. 

The  legal  title  to  the  shop  having  become  vested  in  the 
orator  by  virtue  of  the  mortgage,  his  title  would  not  be  af- 
fected by  the  subsequent  insolvency  of  the  mortgagor.  All 
the  interest  that  the  mortgagor  had  in  the  premises  after 
the  execution  of  the  mortgage,  or  that  his  estate  now  has, 
is  an  equity  of  redemption.  It  is  well  settled,  that  the  as- 
signee of  an  insolvent  debtor  under  a  general  assignment 
for  the  benefit  of  creditors  takes  the  property  of  the  debtor 
subject  to  all  equitable  liens,  1  Jones  Mort.  '^04;  Mitford  v. 
Mitford,  9  Ves,  100;  ex  parte  Herbert,  Vi  lb.  I8S. 

All  the  property  in  the  shop  that  passed  to  the  assignee 
under  the  assignment  was  the  debtor's  equity  of  redemp- 
tion. The  lien  given  by  the  mortgage  as  security  for  the 
debt  described  in  it  remained  after  the  insolvency  of  the 
mortgagor,  as  before.  And  his  right  to  the  security  is  su- 
perior to  the  right  claimed  by  the  assignee. 

The  persimal  property  described  in  the  mortgage  was  not 
so  conveyed  or  treated  by  the  parties  as  to  be  secure  against 
a  bona  fide  sale  by  the  mortgagor,  or  attachment  or  levy  of 
execution  by  his  creditors.  It  was  subject  to  attachment 
and  levy  at  the  time  the  debtor  was  adjudged  an  insolvent 
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and  the  assignee  was  appointed,  and  under  the  insolvent 
law  passed  to  the  assignee.  And  the  right  and  title  of  the 
assignee  to  it  is  not  dependent  upon  the  fact  as  to  whether 
the  debtor  was  adjudged  an  insolvent  upon  his  petition  or 
the  petition  of  his  creditors.  In  either  case  the  creditors 
are  entitled  to  the  same  benefit  from  his  estate. 

A  question  is  made  by  the  demurrer  as  to  the  propriety  of 
making  the  assignee  a  party  defendant.  Under  the  insolv- 
ent law  the  property  in  the  equity  of  redemption  passed  to 
the  assignee  by  the  assignment.  The  right  to  redeem  is 
vested  in  him;  hence  he  is  a  necessary  party  in  any  pro- 
ceeding instituted  to  foreclose  that  right.  2  Jones  Mort. 
1438. 

The  pro  forma  decree  of  the  Court  of  Chancery,  sustain- 
ing the  demurrer  and  dismissing  the  bill,  is  reversed,  and 
cause  remanded  with  mandate  that  a  decree  of  foreclosure 
be  entered  for  the  orator  for  the  shop  described  in  the  bill 
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Present:  Royce,  Ch.  J,,  Redfield,  Ross,  Powers, 
Veazey,  Taft,  and  Rowell,  JJ. 


THE  TOWN  OF  ST.  ALBANS  v.  THE  NATIONAL 
CAR  CO.* 

THE  VILLAGE  OF  ST.  ALBANS  v.  SAME. 

Tuxutkm.    NoH-Resulent  Stockholders,  where  may  be  Listed. 
Constitutional  Law.     Mandamus.     Judge. 

I.  I'nder  our  Btntute—R.  L.  b.  28.1— the  stock  of  DOD-reaident  stockholders  o(  a  cor- 

poration located  In  tbis  3tAte  may  be  leKftlly  set  in  the  list  oE  the  toim  In  wblch 
the  corporation  lias  ita  principal  place  o(  business;  and  the  corporation  com- 
pelled by  maifl'imtis  to  pay  the  taxes  assessed  upon  such  stofk.t 
'i.    A  statute  authorizing  sach  taxation,  and  allowinK  the  corporation  to  deduct  the 
taxes  thus  paid  frum  the  dmdeiids  due  to  snch  stockholders,  Is  constitutional. 

II.  When  a  charter  Is  taken  subject  to  future  legislation.  It  may  be  modified  not  only 

by  special  amendments,  but  also  hy  a  general  law. 

i..  Alter  tlie  parties  had  (ormally  agreed  In  their  statement  that  the  "list  wm  duly 
made  out,  verified,  and  returned  accordiDg  to  law,"  if  notice  of  assessment 
were  necessary,  the  court  would  hold  that  it  was  given. 

5.  A  jud^e  of  [he  Supreme  Court  can  legally  make  an  order  for  the  return  of  a 
petition  for  a  writ  uf  inandainn'!  and  fur  flliiig  an  answer  thereto,  although  the 
]iroi^eeding  was  in  favor  of  a  town  to  compel  a  corporation  to  pay  a  tax,  In 
which  town  the  judge  was  a  tai-payar,— as  it  was  a  lainiaterial,  not  a  judicial. 


Petition  for  a  writ  of  mandamus. 

Tlie  petition  was  dated  the  :J!)tli  day  of  December.  188-J. 

*  Heard  at  tlie  General  Term,  1863. 

1  R.  L.§  283.  "Sharesof  stock  Id  banks,  steamboat  and  traosportftlion  companies, 
trust  companies,  moneyed  or  other  corporations  whether  named  In  this  section  or  not 
— except  railroad  corporatlous — sliall  be  set  In  the  list  like  other  personal  estate  to 
the  iiwner  thereof,  In  (he  towu  where  he  resides,  if  he  resides  in  llie  State,  otherwise 
in  the  town  where  the  corporatlou  or  company  issuing  such  stock  has  its  principal 
place  of  business." 

{284.    "  Taxes  assessed  on  such  stock  of  noii-resldenls  siiallbe  paid  by  the  cor- 
lioralinn  or  company,  and  it  shall  bold  such  stock  and  the  dividends  thereon  as  . 
.security  for  such  pnyiuent,  and  may  deduct  the  amount  from  any  dividends  payable 
to  such  shareholders." 
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Chief  Judge  Rotce  signed  an  order  directing  that  the  peti- 
tion should  be  returned  to  the  Supreme  Court  of  Windsor 
County  on  the  )J2d  day  of  February,  1883;  that  notice  be 
given  to  the  petitionee  by  delivering  a  copy  of  the  petition 
and  order,  at  least  thirty  days  before  the  session  of  court; 
that  answer  be  made  within  fifteen  days  after  service;  that 
the  testimony  should  be  taken  in  the  form  of  depositions  on 
notice;  and  also  directing  when  it  should  be  taken. 

The  petition  was  verified  upon  oath  before  Chief  Judge 
RoYCB;  and  also  the  recognizance  for  costs  was  taken  by 
him. 

The  petitions,  in  substance,  set  forth  sections  283  and  284 
of  the  Revised  Laws,  relating  to  the  taxation  of  non-resi- 
dent owners  of  stock  in  corporations;  and  then  alleged  that 
the  defendant  company  was  a  corporation  duly  organized 
under  the  laws  of  this  State,  with  its  principal  place  of 
business  at  St.  Albans;  that  it  is  the  owner  of  a  large  num- 
ber of  freight  cars,  and  that  its  business  consists  in  letting 
said  cars  for  hire  to  railroads,  both  within  and  without  this 
State. 

The  petition  also  set  forth  the  amount  of  stock  owned  by 
non-residents,  the  names  of  the  owners,  where  they  lived, 
the  voting  and  assessment  of  the  taxes,  their  amount,  and 
the  defendant's  refusal  to  pay.  It  alleged  thatC.  N.  Bishop, 
treasurer  of  St.  Albans,  on  the  7th  day  of  June,  18H3  [stat- 
ing the  manner  of  notice],  gave  legal  notice  to  the  tax- 
payers to  pay  their  taxes;  and  that  since  said  "notice  was 
given  hy  said  C.  N.  Bishop,  treasurer  as  aforesaid,  the  said 
National  Car  Company  has  made  and  realized  large  gains 
and  profits,  and  has  declared  two  several  dividends:  that  is 
to  say,  a  dividend  on  the  first  day  of  July,  1882,  and  a  divi- 
dend on  the  first  day  of  October,  1882;  and  has  paid  over  to 
said  non-resident  stockholders  on  accountof  such  dividends, 
and  as  dividends  on  the  stock  held  by  them  respectively, 
large  sums  of  money,  far  in  excess  of  the  amount  of  said 
tax  due  your  petitioner  as  aforesaid,  disregarding  its  duty 
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to  pay  said  tax  to  your  petitioner,  and  hold  said  stock  and 
dividends  as  security  therefor,  as  aforesaid,  or  deduct  the 
amount  of  the  same  from  such  dividends,  as  the  law  pro- 
vides." 

The  prayer  was  that  a  writ  of  mandamus  issue,  command- 
ing the  Car  Company  to  pay  the  taxes. 

On  the  nth  day  of  January,  188:f,  the  defendant  company 
brought  a  bill  of  interpleader,  stating  that  its  capital  stock 
consisteil  of  twenty  thousand  shares  of  the  par  value  of  one 
hundred  dollars  each;  that  of  this  amount,  fourteen  thou- 
sand eight  hundred  and  forty-two  shares  stood  in  the  names 
of  persons  residing  out  of  the  State  of  Vermont;  that  the 
town  of  St.  Albans  had  by  its  listers  set  in  the  grand  list 
for  the  year  1882,  and  appraised  at  forty-five  dollars  per 
share  all  the  shares  of  capital  stock  owned  by  non-resi- 
dents; that  the  said  town  and  village  of  St.  Albans  threat- 
ened to  enforce  payment  of  the  treasurer  of  said  defendant 
company,  and  had  brought  petitions  for  viandumus  to  com- 
pel, etc.;  that  the  non-resident  stockholders  threatened  to 
sue  for  any  dividends  due  them,  or  for  so  much  of  said 
dividends  as  the  Car  Company  should  deduct  and  apply  to 
the  payment  of  said  taxes;  that  said  non-resident  stock- 
holders claimed  that  their  said  shares  were  not  located  in 
this  State  for  the  purposes  of  taxation;  that  there  was  an 
inequality  and  lack  of  uniformity  of  taxation  as  between 
resident  and  non-resident  stockholders,  in  that  the  former 
were  allowed  to  offset  debts,  while  the  latter  were  not;  that 
"your  orator  further  shows  that  it  has  no  interest  whatever 
as  a  corporation  in  the  question  of  the  right  to  assess  and 
collect  said  taxes,  or  tlie  payment  of  the  same;  but  that  in 
respect  thereto  it  holds  the  position  of  a  mere  stakeholder; 
and  that  as  it  is  advised  and  believes,  is  entitled  to  the  protec- 
tion of  a  court  of  equity  by  compelling  the  said  parties  to 
interplead  and  obtain  the  determination  of  the  court  upon 
the  questions  involved :  and  also  that  the  said  stockholders 
may  thereby,  as  between  themselves  and  the  said  municipal 
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corporation,  have  their  respective  rights  determined,  and 
so  avoid  a  multiplicity  of  suits  which  would  also  involve 
your  orator  in  great  expense  and  trouble." 

The  defendant  company  in  its  said  hill  offered  to  pay  into 
court  the  amount  of  the  taxes,  to  be  disposed  of  by  direc- 
tion of  the  court,  or  to  execute  a  bond  for  the  payment  of 
such  sums  as  the  court  should  determine.  On  the  prayer 
of  the  bill,  Rbdfield,  Chancellor,  granted  an  injunction, 
enjoining  the  said  town  and  village  from  taking  any  pro- 
ceedings for  the  collection  of  said  taxes,  and  from  prose- 
cuting the  petition  for  a  writ  of  mandamus.  The  injunc- 
tion, on  the  27th  day  of  January,  1883,  was  modified  so  far 
as  to  allow  the  parties  to  proceed  with  the  petition  for  man- 
damus. 

The  defendant  company,  at  the  February  Term,  1883,  of 
Windsor  County,  filed  a  motion  to  dismiss  the  petition,  be- 
cause of  the  action  of  Chief  Judge  Royce,  in  taking  the 
recognizance,  making  the  orders  as  to  the  return  of  the 
petition,  etc.,  on  the  ground  that  he  was  a  tax-payer  in  the 
town  and  village  of  St.  Albans,  and  hence  was  disqualified 
to  act.  The  defendant  also  filed  an  answer,  embodying  the 
motion  to  dismiss,  and  setting  forth  the  facts,  showing,  as 
it  claimed,  the  illegality  of  the  taxation;  as  that  the  owners 
of  the  stock  were  non-residents,  some  living  in  the  Domin- 
ion of  Canada,  and  some  in  the  other  States  of  the  United 
States;  and,  "especially,  since  all  the  property  of  this  de- 
fendant consists  in  railway  ears,  in  use  upon  various  rail- 
roads in  the  United  States,  outside  of  the  State  of  Vermont, 
but  a  small  portion  thereof  being  ever  within  the  State  of 
Vermont,  and  that  transiently,  and  having  no  silu.i  or  per- 
manent location  therein," 

The  answer  also  alleged  that  the  defendant  company  had 
"not  in  its  control  or  possession  any  money  or  property 
whatever  belonging  to  said  non-residetit  stockholders,  or 
either  of  them,  or  on  which  they,  or  either  of  them,  can 
assert  any  claim  or  right,  either  at  law  or  in  equity,  but 
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holds  only  corporate  funds  and  property,  wherein  all  stock- 
holders, resident  and  non-residents,  are  equally  alike  inter- 
ested. 

'■  And  whether  dividends  may  or  may  not  be  hereafter 
declared,  which  will  become  payable  to  individual  stock- 
holders, will  depend  upon  the  future  judgment  and  action 
of  the  directors  of  the  corporation,  based  upon  the  earnings 
and  success  of  the  business  of  the  corporation,  hereafter  to 
be  ascertained. 

"  And  this  defendant  further  avers,  that  the  said  non- 
resident stockholders  who  were  stockholders  on  the  first 
day  of  April,  188^,  and  against  whom  said  taxes  were  as- 
sessed, as  set  forth  in  said  petition,  and  who  are  properly 
liable  for  said  taxes,  if  the  same  are  legal  and  valid,  have 
many  of  them,  from  time  to  time,  since  said  date,  disposed 
of  their  stock,  in  the  ordinary  course  of  business,  to  other 
persons,  and  have  ceased  to  be  stockholders  of  this  defend- 
ant. 

"  And  this  defendant  further  avers,  that  between  the  said 
first  day  of  April,  when  said  taxes  were  assessed  as  afore- 
said, and  the  declaration  of  the  first  dividend  that  was 
made  thereafter,  many  of  said  non-resident  stockholders 
so  assessed  as  aforesaid,  have  disposed  of  their  stock  to 
other  persons,  in  the  regular  course  of  business,  so  that  it 
is  impossible,  and  would  have  been  impossible  at  the  time 
of  the  payment  of  said  first  dividend,  for  this  defendant  to 
pay  said  taxes  out  of  the  individual  property  of  said  as- 
sessed stockholders,  or  otherwise  than  out  of  their  own 
corporate  funds.  And  this  defendant  therefore  denies  that 
it  could  have  paid  said  taxes  out  of  said  dividends,  as 
averred  in  said  petition." 

On  the  ^Oth  day  of  January,  18S3,  the  town  and  village  of 
St.  Albans  filed  in  the  Court  of  Chancery  a  joint  and  sev- 
eral answer  to  the  bill  of  interpleader.  The  parties  sub- 
mitted an  agreed  statement  of  facts  to  t!ie  court,  among 
which  are  the  following:  That  the  defendant  is  duly  incor- 
porated, and  has  its  principal  place  of  business  at  St. 
Albans;  that  it  is  the  owner  of  a  large  number  of  freight 
cars,  and  its  business  consists  in  letting  the  same  for  hire 
to  railroads,  both  within  and  without  this  State;  that  on 
April  1,  188i,  its  capital  stock  consisted  of  20,000  shares  of 
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the  par  value  of  8100  each;  that  14,8+2  shares  of  said  stock 
stood  in  the  names  of  non-residents;  that  the  listers  for  the 
town  of  St.  Albans  for  the  year  188:i,  duly  elected  and 
qualified  as  such,  did,  in  accordance  with  the  provisions  of 
the  law,  appraise  all  the  capital  stock  of  the  defendant 
which  it  was  their  duty  to  appraise,  at  the  sum  of  forty-five 
dollars  per  share,  and  set  the  shares  of  said  stock  so  stand- 
ing in  the  names  of  persons  residing  out  of  the  State  of 
Vermont  aforesaid,  in  the  list  of  said  town  of  St,  Albans, 
like  other  personal  estate,  to  the  several  owners  thereof,  at 
one  per  cent  of  said  forty-five  dollars  per  share;  and  that 
said  "  list  was  duly  made  out,  verified,  and  returned  accord- 
ing to  law  by  said  listers";  that  the  taxes  were  voted, 
assessed,  etc.,  and  had  never  been  paid;  that  the  defendant 
has  made  and  realized  great  gains  and  profits,  and  declared 
and  paid  over  to  it«  shareholders  dividends  at  the  times  set 
forth  in  said  petitions,  and  has  paid  over  to  its  non-resident 
stockholders,  on  account  of  said  dividends,  and  as  divi- 
dends on  the  stock  held  by  them  respectively,  since  the 
giving  or  publication  of  said  notices,  large  sums  of  money 
far  in  excess  of  the  amounts  claimed  by  these  petitioners 
respectively,  as  and  for  said  taxes;  that  the  defendant  had. 
at  the  time  when  said  notices  were  given  or  published,  and 
now  has  on  hand,  in  surplus  earnings,  money  more  than 
sufficient  to  pay  the  taxes  demanded  by  said  petitioners. 

It  was  also  agreed  that  Chief  Judge  Rovce  was  a  resident 
citizen  and  tax-payer  of  St.  Albans;  that  the  cars  of  said 
company  were  all  manufactured  in  Detroit,  in  the  State  of 
Michigan;  that  they  are  run  into  every  State  mentioned  in 
the  list  of  non-resident  stockholders,  and  are  only  in  this 
State  in  transitu,  but  fifty  of  said  cars  are  daily  in  the 
town  and  village  of  St.  Albans,  and  about  one  hundred  and 
fifty  daily  in  this  State;  that  the  defendant  was  not  assessed 
and  has  not  paid  any  taxes  in  the  year  1882;  that  about  455 
shares  of  stock  in  the  defendant  company,  held  by  non- 
residents on  the  1st  day  of  April,  188.J,  were  sold  and  trans- 
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ferred  by  said  non-resident  stockholders  between  that  date 
and  June  10,  1882,  and  about  473  shares  between  July  1, 
1882,  and  January  1,  1883;  that  some  of  said  non-resident 
stockholders  have  already  paid  taxes  on  said  shares  so 
owned  by  them  in  the  States  where  they  respectively  reside. 
The  deposition  of  F,  S.  Stranahan,  secretary  and  treas- 
urer of  the  Car  Company,  was  taken.  He  stated  that  he 
had  received  prior  to  August  1,  1881,  protests  from  the  non- 
residents against  payment  of  the  taxes,  and  threats  of  suit, 
if  they  were  paid. 

Stephen  E.  Royce,  for  the  town  of  St.  Albans. 

Construction  of  the  statute.  Taxes  are  charges  imposed 
by  or  under  the  authority  of  the  legislature,  upon  persons 
or  property  subject  to  its  jurisdiction.  People  v.  McCreery, 
34  Cal.  432.  The  individual,  and  not  his  property,  pays  the 
tax.  No  person  is  a  tax-payer  until  he  has  been  so  declared 
by  the  proper  officer.  Green  v.  Craft,  28  Miss.  70.  The  tax 
laws  of  this  State,  only  in  exceptional  cases,  designate  in 
express  terms  who  shall  be  the  tax-payer.  In  some  in- 
stances, it  is  specially  provided  that  some  other  than  the 
owner  shall  pay  the  taxes  assessed  on  property.  That  the 
individual  property  of  an  executor,  trustee,  under  certain 
circumstances,  may  be  taken  for  a  tax  imposed  upon  him  in 
his  representative  character.  See  Williams  v,  Holden,  4 
Wend,  223  ;  Oreen  v.  Craft,  supra.  So  the  estates  of  infants 
may  be  assessed  to  their  guardians  personally.  Payson  v. 
Tuftn,  13  Mass.  493.  It  is  not  necessary  that  a  party  should 
hold  the  legal  title  to  real  estate  in  order  to  be  taxed  there- 
for. Stock-dale  v.  Webster,  12  Iowa,  53C.  If  the  property 
is  taxable,  the  legislature  could  designate  the  tax-payer, — 
this  corporation.  Power  of  the  State  to  tax  :  It  can  tax  a 
corporation  without  regard  to  the  residence  of  the  stock- 
holders: Buffalo,  dc.,E.  E.  Co.  v.  Commonu-ealth,  Brewst. 
386  ;  or,  in  granting  a  franchise  to  a  corporation,  it  may 
limit  the  powers  to  be  exercised  under  it,  and  make  it  con- 
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tribute  to  the  public  revenues.  Monroe,  &c..  Bank  v.  Eoeh- 
esfer.  37  N.  Y.  .305.  See  Duer  v.  Small,  4  Blachf.  2(i3  ; 
State  Treasurer  V.  Wriglit,  28111.  609  ;  L.  Canal  Co.  v.  Com- 
moH Health.,  7  B.  Mon.  IGO  ;  Blanding  v.  Burr,  Vi  Gal.  343  ; 
XeU7  Haven  v.  City  Bank,  31  Conn.  lOG  ;  Story  Confl.  Law, 
s.  .tsa  ;  Bank  of  Augusta  v.  Earl,  1-3  Pet.  512  ;  Tappan  v. 
ilerch.  Xat.  Bank,  19  Wall.  490  ;  State  v.  Cumberland,  dc, 
R.  R.  Co.  40  Md.  22.  It  is  not  only  proper,  but  the  usual 
method,  in  ascertaining  the  amount  of  tax  which  a 
corporation  shall  pay,  to  assess  or  compute  it  upon  the 
capital  stock,  Utica  Cotton  Mfg.  Co.  v.  Supervisors,  1 
Barb.  432;  Mohawk,  &c.,  R.  R.  Co.  v.  Clute,  4  Paige,  384; 
Commonwealth  V.  Lowell  Gas  Light  Co.,  Vi  Allen,  75  ;  New 
Orleans  v.  People's  Bank,  27  La.  Ann.  C4G  ;  Rudderow  v. 
State,  31  N.  J.  L.  612  ;  St.  Louis  &c.,  Ins.  Co.  v.  Charles,  47 
Mo.  402.  Equal  taxation  requires  only  that  it  be  equal  and 
uniform  on  all  of  the  same  class.  State  v.  Lathrop,  10  La. 
Ann.308;  Statev.  O^den,  lb.  402.  Trades,  occupations,  etc., 
may  be  taxed.  People  v.  Coleman,  4  Cal.  4G  ;  Conimon- 
uealth  V.  Ins.  Co.  11  Phila.  653  ;  R.  R.  Co.  v.  Co.  of  McLean, 
17  111.  201.  Railroad  companies  may  be  taxed  by  a  different 
rule  from  individuals.  State  Railroad  Tax  Cases,  92  U.  S. 
575  ;  Weber  v.  Reinhard,  73  Pa.  St.  370  ;  Adams  v.  Summer- 
ville,  2  Head  (Tenn.)  303  ;  Provident  Institution  v.  Mass.  0 
Wall.  Gil.  The  situs  of  the  stock  is  at  the  defendant's  prin- 
cipal place  of  business ;  and  the  stock  may  be  taxed  there. 
McOregorv.  State  Bank,  12  Iowa,  79  :  Middletown  Ferry  Co. 
v.  Middletoum,  40  Conn.  Go ;  R.  R.  Co.  v.  Alexandria,  17 
Gratt.  176 ;  63  Mo.  17 ;  60  Md.  274,  417,  452  ;  40  Barb.  334 ;  48 
Barb.  157 ;  32  Barb.  509 ;  10  Ohio  St.  015 ;  32  Conn.  173 ;  12 
Allen,  293 ;  18  La.  Ann.  707 ;  36  Conn.  512 ;  47  Mo.  393  ;  12 
Iowa,  527.  See  also  3  W.  Va.  319  ;  Gordon  v.  Appeal  Ta.v 
Court,  3  How.  150;  Van  Allen  v.  Assessors,  3  Wall.  584; 
Delaware  R  R.  Tax  Case.  18  Wall.  229  ;  Farrington  v.  Ten- 
nessee, 95  U.  S.  086 ;  96  U.  S.  196  ;  Dartmouth  College  v. 
Woodward,  4  Wheat.  700.     If  the  State  could  tax  the  whole 
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of  the  capital  stock,  it  could  certainly  tax  a  part  of  it.  The 
fact  that  the  same  value  is  unavoidably  taxed  twice  does 
not  render  the  tax  void.  Worth  v.  Ashe  Co.  Com.  82  N".  C. 
iiO ;  Wkitesell  v.  North  Hampton  Co.  i9  Pa.  St.  52f> :  State 
v.  Neicark,  25  N.  J.  L.  .fl5  ;  43  Pa.  St.  424 ;  3  Cal.  5EiO  :  5C. 
Mo.  503  ;  50  Md.  377.  The  statute  is  constitutional.  Cooley 
Tax.  p.  274 ;  Burr.  Tax.  p.  189  ;  Faxton  v.  McCosh,  12  Iowa. 
5ii7 ;  Catlin  v.  Hull.  21  Vt.  152 ;  Danville  Banking,  dr.  Co. 
V.  Parks,  88  111.  170 ;  Boston,  &c.  Co.  v.  Boston,  4  Met.  181  : 
Michigan,  &c.  R.  R.  Co.  v.  Auditor  General,  9  Midi.  448. 
The  case  fails  to  show  that  the  non-residents  owed  debts 
which  should  be  offset.  State  Railroad  Tax  Case,  02  U.  S. 
575.  Ou  the  above  authorities  it  is  clear  that  the  State  can 
tax  the  stock,  and  make  the  defenclant  the  collector,  ^fan• 
daiiius  is  the  proper  remedy. 

Wilson  &  Hall,  for  the  village  of  St.  Albans. 
Judge  RoYCE  was  not  disqualified.  R.  L.  s.  61>3;  Amended 
Charter,  Acts  of  187fi,  No.  1!)2,  s.  ];(;  State  v.  Haijnes.  35  Vt. 
5«5;  Leonard  v,  McArthttr,  52  Vt,  439.  The  writ  of  manda- 
mus will  be  granted  when  it  clearly  appears  that  the  peti- 
tioner has  a  legal  claim,  and  is  without  other  adequate 
remedy.  High  Ex.  Rem.  ss.  142,  143;  Cooley  Tax.  p.  623; 
State  V.  Mayhew,  2  Gill,  4S7;  P,-rson  v.  Warren  R.  R.  Co., 

33  N.  J.  441;  In  re  White  River  Bank,  23  Vt.  478;  39  Vt.  92; 

34  N.  J.  193;  6  Pick.  323;  42  Md.  480;  33  Me.  483.  A  tax 
cannot  be  enforced  by  an  action.  Johnson  v,  Howard, 
41  Vt.  133;  Shaiv  v.  Beckett,  20  Vt.  482.  The  law  is  well 
settled  that  a  corporation  may  be  assessed  upon  its  stock, 
and  the  mode  of  doing  this  is  peculiarly  within  the  power 
of  the  legislature.  Delaware  Tax  Case,  18  Wall.  229; 
Burr.  Tax.  s.  83;  Cooley  Tax.  p.  273;  Duer  v.  Small,  4 
Blachf.  2t;3;  Tappan  v.  Merch.  Nat.  Bank.  19  Wall.  490. 
The  corporation,  in  effect,  was  taxed  through  its  shares  of 
stock.  State  Railroad  Tax  Case,  92  U.  S.  575;  Burr.  Tax. 
8.  43;  Faxton  v.  ^feCosh,  12  Iowa,  537. 
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Neither  the  charter  of  the  defendant,  nor  any  law  of  the 
State  in  force  at  the  time  said  charter  was  granted,  exempt- 
ed the  corporation,  its  property,  or  shares  of  stock  from 
taxation;  hence,  the  right  of  the  legislature  to  impose  addi- 
tional taxation  to  that  existing  at  the  time.  Common' 
u-ealth  V.  Eastern  Bank,  10  Pa.  451;  Delaware  Tax  Case, 
supra.  When  this  corporation  was  chartered,  the  law  rec- 
ognized such  shares  of  stock  as  property  suhject  to  taxation 
in  this  State.  Laws  of  Vermont,  1855,  No.  43,  ss.  4,  30: 
Burr.  Tax.  s.  83;  R.  L.  s.  240;  64  N.  Y.  541;  People  v.  Trus- 
fees  of  Ogdensburgh,  48  N.  Y.  390;  Same  v.  Gardner,  51 
Barb.  35".;;  Maltby  v.  Reading,  &c.,  R.  R.  Co.  52  Pa.  140; 
Cooley  Tax.  p.  274;  57  Md.  31;  50  Md.  185;  15  Reporter.  173; 
100  U.  S.  491;  104  U.  S.  Ill:  9  Wall.  353.  Stock  held  by 
residents  in  foreign  corporations  is  not  taxed,  when  all 
such  stock  is  taxed  where  the  corporation  is  situated; 
R.  L.  s.  240;  therefore,  stock  in  our  owu  corporations  owned 
by  non-residents  should  be  taxed  here.  Trowbridge,  adm'r. 
V.  Thf  Commissioners  of  Taxes,  4  Hun,  505;  Duer  v.  Small, 
supra.  The  tax  is  not  invalid  on  the  ground  that  no  offsets 
were  allowed  the  stockholders,  as  it  does  not  appear  that 
they  were  entitled  to  any.  People  v.  Dolan,  3(i  N,  Y.  59; 
People  V.  Weaver,  1(10  U.  S.  539;  Hilla  v.  Exchange  Bank, 
105  U.  S.  319.  If  this  tax  affects  the  value  of  the  stock,  so 
does  taxation  always  affect  all  property.  Heine  v.  The 
Leree  Committsioners,  19  Wall.  CSil;  Burr.  Tax.  s.  109.  The 
rights  of  the  parties  cannot  be  adjusted  in  the  interpleader 
suit.  Hill.  Inj.  p.  3,  u.,  p.  253,  8.  7;  High  Ex.  Rem.  s.  6(j7; 
Dan.  Ch.  p.  ICOl;  Lincoln  v.  R.  &  B.  R.  R.  Co.  24  Vt. 
IJ39. 

yoble  &  Smith  and  E.  J.  Phelps,  for  the  respondent. 

The  case  has  no  standing  in  court,  because  of  the  action 
of  Chief  Judge  Royce,  he  being  directly  and  materially  in- 
terested in  the  result  of  the  suit.  If  our  statute  allows  it, 
it  is  in  conflict  with  the  Constitution  of  the  Uuited  States. 
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It  is  taking  property  without  "due  process  of  law,"  Cooley 
Con.  Lim.  p.  441.  It  is  a  maxim,  that  no  one  ought  to  be  a 
judge  in  his  own  cause;  and  Lord  Coke  has  laid  it  down 
that  even  an  act  of  Parliament  made  against  natural 
equity,  as  to  make  a  man  a  judge  in  his  own  case,  would  be 
void.  Cooley  Con.  Lim.  pp.  211,  51'4,  516;  Pierce  v.  Butler, 
ICVt.  101;  Waters  v.  Day,  10  Vt.  487.  The  taxes  sought 
to  be  collected  by  this  proceeding  are  illegal.  They  are 
assessed  against  persons  not  citizens  of  the  State,  and  upon 
property  not  within  its  jurisdiction. 

It  may  be  conceded,  that  the  power  to  tax  extends  not 
only  to' persons,  but  to  property  which  has  an  actual  and 
tangible  situs  within  the  State;  and  that  a  corporation  may 
always  be  taxed  in  the  State  where  it  exists,  upon  all  per- 
sonal property  it  possesses  at  any  place.  But  the  property 
of  the  non-resident  shareholders,  upon  which  these  taxes 
are  assessed  {not  against  the  corporation,  but  the  share- 
holders), consists  only  of  certain  incorporeal  rights  having 
no  situs  in  this  State,  and  capable  of  none,  which  follows 
the  person  of  the  owner,  and  has  his  situs,  wherever  that 
may  be,  taxable  where  he  is  taxable,  and  nowhere  else. 
The  interest  of  the  stockholder  is  entirely  separate  and  dis- 
tinct from  that  of  the  corporation.  As  to  the  nature  of 
stockholders'  interest,  see  Van  Allen  v.  Assessors,  3  Wall.  5S] ; 
Queen  V.  Arniajid,  0  Adolph.  &  E.  800;  Wheelock  v.  J/ow/- 
ton,  15  Vt.  519;  Burr.  Tax.  p.  4(i;  Cooley  Tax.  p.  15;  State 
Tax  on  Foreign,  Held  Bonds,  15  Wall.  300;  2  Red.  R.  R.  pp. 
4G1,  icr..  In  the  following  cases,  among  others,  it  is  de- 
cided that  a  State  cannot  legally  tax  the  stock  of  non- 
resident stockholders;  Slate  v.  Branin,  33  N.  J.  507;  State 
V.  Ross,  lb.  5^5;  Slate  v.  Thomas,  20  N.  J.  181;  In  re  Short's 
Est.  10  Pa.  6G;  McKeen  v.  Co.  of  North  Hampton,  i'J  Pa. 
619;  Commonwealth  v.  Standard  Oil  Co.  Reporter,  Jan. 
10,  1883;  Barrington  v.  Berkshire,  16  Pick.  572;  Oliver  v. 
Washington  Mills,  11  Allen,  281;  Richmond  v.  Daniel,  14 
Gratt.  385;  Evansville  v  Hall,  14  Ind.  37;  Ang.  Corp.  s.  458; 
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Savings  B^nkv.  Nashua,  4G  N.  H,  389;  People  v.  Supervisors, 
11  X.  Y.  6C3;  Kirtland  v.  Hotchkis,  100.  U.  S.  498;  R.  R. 
Co.  V.  Jackson,  7  Wall.  202;  Bonaparte  v.  Baltimore,  U.  S. 
Sup.  Ct.  Am.  Law  Eeg.  May,  1882;  Am.  Law  Reg.  Feb.  and 
March,  187G.  CatUn  v.  Hull,  21  Vt.,  is  not  in  conflict  with 
the  above  cases.  The  charter  of  the  corporation  was  not 
amended  by  the  statute  in  question.  When  the  legislature 
thinks  proper  to  exercise  its  reserved  power  of  amending 
this  charter,  it  must  do  so  directly, — in  direct  terms.  Such 
action  cannot  be  inferred  from  a  general  act  taxing  such 
stock.  Oliver  v,  Washington  Mills,  supra;  San  Mateo 
County  V.  Southern  Pacific  B.  R.  Co.  13  Fed.  Rep.  722; 
Commonwealth  v.  Essex  Co.  13  Gray,  239;  Albany  R.  R. 
Co.  V.  Brownell,  24  N.  Y.  345;  R.  R.  Co.  v.  Maine,  '.i<j  U.  S. 
499;  Sinking  Fund  Cases,  90  U.  S.  700;  Detroit  v.  if.  R.  Co. 
43  Mich.  140.  If  these  shares  can  be  taxed  here,  it  can  only 
be  on  the  ground  that  they  have  a  situs  in  two  different 
places  at  the  same  time;  and  to  hold  that  this  is  so,  would 
expose  this  property  to  double  taxation, — a  result  repugnant 
to  all  general  rules  and  systems  of  taxation.  Cooley  Tax. 
p.  105;  Savings  Bank  v,  Nashua,  supra;  Salem  Iron  Co.  v, 
Dctnvers,  10  Mass.  514;  Ainesbury  Woolen  Co.  v.  Ameshury, 
17  Mass.  461;  Water  Power  Co.  v.  Boston,  9  Met.  199;  State 
v.  Sterling,  20  Md.  502.  But  if  such  shares  can  be  taxed, 
the  Act  of  1880,  No.  78,  is  open  to  the  fatal  objection,  that  it 
departs  from  the  rule  of  uniformity  and  equality  of  taxation 
as  between  residents  and  non-residents,  in  that  the  former 
can  deduct  debts  from  the  assessed  value  of  their  property, 
while  the  latter  cannot.  This  is  in  direct  violation  of  the 
Fourteenth  Amendment  of  the  Constitution;  and  the  point 
was  expressly  ruled  in  the  case  of  San  Mateo  County  v. 
Southern  Pacific  R.  R.  supra.  Again,  there  is  no  provision 
for  giving  notice  to  the  non-resident  as  there  is  to  resi- 
dent owner.  The  statute  is  also  unconstitutional,  in  that  it 
compels  the  corporation  to  pay  the  tax, — the  taking  of  one 
man's  property  to  pay  another  man's  debt.     The  writ  of 
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mandaiiiua  should  not  issue.  It  is  never  granted  in  doubt- 
ful cases:  High  Ex.  Rem.  p.  11;  C  Adolph.  &  El.  3;}5;  or 
when  it  becomes  necessary  to  decide  on  the  constitution- 
ality of  a  law  involving  the  interests  of  third  persons: 
Smyth  V.  Tttcomb.  .SI  Me.  272;  Sabine  v.  Rounds,  50  Vt.  :4; 
Cook  V.  Peacham.  lb.  S:J-1;  Slate  v.  Bnbcock,  51  Vt.  575:  and 
should  be  denied  when  all  the  parties  in  interest  are  not 
before  the  court:  High,  s.  9;  People  v.  Forquer,  Breese,  «8. 
The  petitioners  have  other  adequate  remedy.  High,  ss.  15, 
21;  Burr.  Tax.  451;  19  Wall.  124;  3  Bl.  Com.  1C9;  Co.  Litt. 
159  (A);  Bac.  Ab.  {Stat.  K.) 

The  opinion  of  the  court  was  delivered  by 

Taft,  J.  The  action  of  Judge  Royce  in  making  an  order 
for  the  return  of  the  petition,  and  the  filing  of  an  answer, 
was  not  an  adjudication  of  matters  in  his  own  cause.  It 
was  of  the  nature  of  a  ministerial  act,  in  whicli  no  right  of 
the  judge  was  passed  upon. 

The  National  Car  Company  was  incorporated  by  the  leg- 
islature of  this  State  iu  1808.  The  charter  was  granted  sub- 
ject to  the  control  of  future  legislation,  as  the  public  good 
might  require.  In  the  year  ]8S0,  the  Legislature  passed  an 
act,  No,  8:i,  Acts  of  that  year,  making  the  stock  in  corpora- 
tions liable  to  taxation,  the  stock  of  non-residents  to  be  set 
in  the  list  in  the  town  where  the  corporation  had  .its  princi- 
pal place  of  business.  The  oflRce  of  the  Car  Company  has 
always  been  in  St.  Albans,  in  this  State;  and  the  taxes  in 
question  are  those  assessed  upon  the  stock  of  non-residents 
on  the  list  of  1882.  The  first  question  that  arises,  is  in  refer- 
ence to  the  validity  of  the  act  of  isso,  as  to  the  taxation  of 
stock  held  by  non-residents.  Can  such  stock  be  legally 
taxed  in  this  State?  Are  the  taxes  sought  to  be  collected 
valid?  The  power  of  taxation  by  a  State  e.xtends  to  persons, 
property,  and  business  within  its  jurisdiction.  Personal 
property  follows  the  person  of  its  owner,  and  has  its  sitntt 
at  his  domicile;  but  such  as  is  visible,   movable,  tangible. 
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may  for  the  purposes  of  taxation  be  separated  from  him, 
and  he  may  be  taxed  on  its  account  at  the  place  where  it  is 
actually  located.  Debts  can  be  taxed  only  in  those  places 
where  the  creditors  reside.  They  have  no  situs,  but  follow 
that  of  the  owner.  These  are  familiar  adjudged  principles. 
The  shares  of  stock,  upon  which  the  taxes  in  question  were 
assessed,  were  personal  property.  See  charter,  s.  4;  R. 
L,  s.  3258.  Admitting  the  general  doctrine  that  in  the  ab- 
sence of  all  provisions  to  the  contrary,  the  stockholders  in 
a  corporation  can  he  taxed  upon  their  stock  at  the  place 
where  they  reside,  we  think  it  is  equally  true  that  the  nat- 
ure of  stock  is  such  that  it  may  be  taxed  elsewhere.  If 
shares  of  stock  represent  nothing  but  that  which  is  intangi- 
ble, it  could  with  better  reason  be  claimed  that  it  must  al- 
ways follow  the  domicile  of  the  owner,  and  could  not  be 
taxed  elsewhere;  hut  it  represents  the  property  of  the  cor- 
poration, that  in  which  the  capital  stock  is  invested.  The 
owner  of  stock  is  not  merely  the  owner  of  a  right  to  divi- 
dends, but  he  is  the  owner  of  a  proportionate  share  of  the 
property  of  the  corporation;  and  we  think  that  for  this 
reason  it  has  well  been  held  that  the  law  which  creates  the 
shares  "  may  separate  them  from  the  person  of  their  owner, 
for  the  purposes  of  taxation,  and  give  them  a  .situs  of  their 
own."  .  Tappan  v.  Merchants  National  Bank,  19  Wall.  4!*0. 
Judge  CooLEY,  in  his  valuable  work  on  taxation,  p.  274,  in 
stating  the  general  rule,  that  "  the  individual  corporators, 
if  taxed  on  their  shares  of  stock,  are  to  be  taxed  where  they 
respectively  reside,"  adds  this  important  qualification, 
•'though  they  may  be,  and  sometimes  are,  taxed  at  the 
place  where  the  corporate  business  is  carried  on,"         ' 

But  we  think  there  is  a  still  stronger  reason  why  the  taxa- 
tion in  question  was  valid.  The  corporate  home  of  the 
company  is  in  this  State;  the  corporation  is  expressly  sub- 
ject to  the  exclusive  legislative  authority  of  the  State;  its 
dwelling  is  here,  although  it  may  do  business  elsewhere; 
and  its  members,  when  thev  enter  into  the  relation  of  stock- 
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holders,  do  so  subject  to  such  changes  iu  the  law  relating  to 
the  corporation  as  the  supreme  legislative  authority  deems 
it  proper  to  make.  The  remarks  of  Waite,  Ch.  J.,  in  the 
opinion  delivered  in  the  case  of  the  Canada  Southern  Rail- 
way  V.  Gebkard,  100  U.  S.  527,  seems  to  us  to  enunciate  the 
correct  principle,  and  to  be  decisive  of  the  question  under 
consideration:  "  Whatever  disabilities  are  placed  upon  the 
corporation  at  home  it  retains  abroad,  and  whatever  legis- 
lative control  it  is  subjected  to  at  home  must  be  recognized 
and  submitted  to  by  those  who  deal  with  it  elsewhere.  A 
corporation  of  one  country  may  be  excluded  from  business 
in  another  country — Patd  v.  Virginia,  8  Wall.  168 — but,  if 
admitted,  it  must,  in  the  absence  of  legislation  equivalent 
to  making  it  a  corporation  of  the  latter  country,  be  taken, 
both  by  the  government  and  those  who  deal  with  it,  as  a 
creature  of  the  law  of  its  own  country,  and  subject  to  all 
the  legislative  control  and  direction  that  may  be  properly 
exercised  over  it  at  the  place  of  its  creation.  Such  being 
the  law,  it  follows  that  every  person  who  deals  with  a  for- 
eign corporation  impliedly  subjects  himself  to  such  laws  of 
the  foreign  government,  affecting  the  powers  and  obliga- 
tions of  the  corporation  with  which  he  voluntarily  contracts, 
as  the  known  and  established  policy  of  that  government 
authorizes."  This  principle  is  as  applicable  to  the  duties 
and  liabilities  of  the  individual  stockholder,  as  to  the 
powers  and  obligations  of  the  corporation  itself.  There  is 
no  just  reason  why  this  should  not  he  so  held.  The  stock- 
holders apply  to  the  legislative  authority  for  leave  to  exist, 
for  certain  privileges  of  an  extensive  and  valuable  charac- 
ter; the  corporation  becomes  a  creature  of  the  State,  and 
the  stockholders  take  their  organization  with  all  the  liabili- 
ties and  duties  imposed  upon  them  by  the  law  of  the  land, 
with  the  implied  right  on  the  part  of  the  State  to  modify 
such  liabilities  and  duties  in  respect  to  taxation  as  the  es- 
tablished policy  of  the  State  authorizes.  It  was  conceded 
in  argument  that  if  the  statute  relating  to  the  taxation  of 
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the  shares  had  been  inserted  in  the  charter,  that  taxation 
under  it  would  be  legal.  The  charter  would  have  been 
taken  by  the  stockholders  subject  to  such  provision.  But 
the  stockholders  took  the  charter  subject  to  the  right  of  the 
legislature  to  modify  or  repeal  its  provisions.  Such  modifi- 
cation may  be  made  by  general  law,  applicable  to  all  simi- 
lar corporatious  as  well  as  by  special  amendments  to  each 
charter.  Taking  the  charter  subject  to  the  power  of  future 
legislation,  the  stockholders  took  it  subject  to  the  law  in 
contention  as  absolutely  as  if  it  had  been  included  in  the 
charter  originally.  The  corporation  also  received  its  exist- 
ence subject  to  modification  by  future  legislation,  though 
under  the  form  of  a  general  law.  We  see  no  valid  reason 
why  we  should  hold,  without  such  a  provision  in  the  char- 
ter originally,  that  upon  the  acceptance  of  it,  the  stock- 
holders Of  corporation  should  be  exempt  from  the  dutie*  re- 
lating to  taxation  which  are  intended  to  apply  to  all 
alike.  The  taxation,  therefore,  in  the  manner  shown,  was 
legal. 

From  the  principles  stated,  it  logically  follows  that  the 
provision  of  the  statute  requiring  the  corporation  to  pay 
the  taxes,  is  not  in  violation  of  the  Constitution  of  the 
United  States.  The  rights,  powers,  and  duties  of  the  cor- 
poration, and  its  individual  stockholders,  are  governed  and 
controlled  by  the  general  laws  of  the  land;  and  if  they  de- 
sire to  retain  their  corporate  rights  they  must  submit  to 
such  reasonable  and  valid  regulations  as  the  government 
deems  it  proper  to  establish. 

The  shares  of  bank  stock  owned  by  non-residents  have 
been  taxed  in  substantially  the  same  manner  in  this  State 
since  1849.     See  No,  18  of  the  Acts  of  that  year. 

Another  objection  made  by  the  brief  for  the  company  is, 
that  no  notice  of  the  assessment  was  given  the  stockhold- 
ers. We  do  not  consider  this  question,  as  it  does  not,  in 
our  opinion,  arise.  It  is  agreed  that  the  "list  was  duly 
made  out,  verified,  and  returned  according  to  law,"     It 
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could  not  have  been  so  duly  made  out,  verified,  and  re- 
turned, if  the  listers  omitted  any  necessary  step  in  the  as- 
sessment. If  notice  was  necessary  we  must  hold  that  it 
was  given. 

Shall  the  writ  of  mandamus  issue?  The  right  of  the 
petitioner  to  the  taxes  in  question  is  clearly  estabUshed: 
it  is  clear  and  plain.  The  writ  should  not  be  granted  if 
the  petitioner  has  an  adequate  remedy  at  law.  Taxes 
are  not  debts  in  the  ordinary  sense  of  that  term:  Cooley 
Tax.  13;  and  cannot  be  recovered  in  an  ordinary  action  at 
law.  Webster  v.  Seymour,  8  Vt.  135;  Shaw  v.  Peckeit,  26 
Vt.  4H2;  Johnson  v.  Howard,  41  Vt.  Vi-i;  Daniels  v.  Nelson, 
lb.  IGI.  The  trustee  process  may  be  maintained  in  some 
cases,  but  the  collector  must  find  someone  owing  the  person 
assessed  before  he  can  by  that  process  collect  the  tax.  It  is 
said  that  an  action  at  law  can  be  maintained  against  the 
corporation.  How?  The  tax  is  not  strictly  against  the 
corporation,  but  against  the  non-resident  stockholders.  The 
statute  simply  makes  it  the  duty  of  the  corporation  having 
control  of  the  property  of  the  non-resident  stockholders  to 
pay  their  taxes  therefrom.  It  is  at  least  doubtful  if  any 
such  action  could  be  maintained  against  the  corporation. 
But  admitting  such  an  action  could  be  sustained, — this  brings 
us  to  the  question  whether  in  the  collection  of  taxes  by  a 
municipal  corporation,  an  action,  either  at  law  or  in  equity, 
is  an  adequate  remedy. 

The  non-payment  of  taxes  may  seriously  embarrass 
all  the  operations  of  the  government;  and  if  the  State 
were  forced  to  resort  to  actions  at  law  for  their  collection, 
the  expenses  of  litigation  might  exceed  the  receipts  of 
the  treasury.  So  serious  did  this  matter  become  in  one 
(if  our  sister  States,  that  the  legislative  power  interfered 
and  provided  that  no  judicial  interference  should  he  had 
in  any  levy  or  distress  for  taxes;  and  the  court  held  the 
provision  a  valid  one.  The  court  say:  "  How  coukl  a  gov- 
ernment  calculate  with  any  certainty  upon  the  revenues,  if 
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the  collection  of  the  taxes  was  subject  to  be  arrested  in 
every  instance  in  which  a  tax -payer  or  tax-collector  could 
make  out  prima  facie  a  technical  case  for  arresting  such 
collection?  Far  better  is  it  to  let  the  individual  pay  to  the 
government  what  it  demands  of  him,  at  the  time  of  the  de- 
mand, as  he  will  be  certain  of  gettipg  it  back  with  interest, 
after  more  or  less  delay,  if  it  was  not  due."  Eve  v.  State. 
21  Ga.  50;  Cody  v.Lennard,  45  Qa.  85;  Scojield  v.  Perkerson, 
46  Ga.  350;  and  see  Pullen.  v.  Kinsinger,  U.  S.  C.  C.  Ohio 
S.  D.  9  Am.  Law  Reg.  N.  S.  557.  Judge  Field  says  in 
Hagarv.  Reclamation  Districts,  S.  C.  U.  S. :  "The  neces- 
sity of  revenue  for  the  support  of  the  government  does  not 
admit  of  the  delay  attendant  upon  proceedings  in  a  court 
of  justice."  18  Reporter,  1.  More  summary  methods  are 
required  for  the  enforcement  of  taxes.  The  agreed  state- 
ment of  facts  shows  that  a  large  amount  of  the  stock  upon 
which  the  taxes  in  question  were  assessed  was  sold  after 
the  date  of  the  list  and  before  the  taxes  were  payable,  so 
that  there  is  no  adequate  remedy  for  their  collection,  the 
party  assessed  being  without  the  State  and  having  no  prop- 
erty within  it;  and  the  only  remedy  suggested  in  those  cases 
where  there  has  been  no  transfer  seems  to  be  an  action  at 
law  against  the  corporation. 

Had  the  petitioners  in  this  case  invoked  the  aid  of  a  court 
of  equity,  a  more  serious  question  would  be  presented  than 
the  one  raised  by  the  bill  of  interpleader,  brought  by  the  re- 
spondent. What  we  have  already  said  as  to  the  delay  attend- 
ant upon  legal  proceedings  for  the  collection  of  taxes,  is 
directly  applicable.  Were  it  not,  there  are  grave  objections 
to  the  position  taken  by  the  respondents.  Are  they  not  in- 
terested in  the  litigation?  and  has  the  Court  of  Chancery 
power  or  process  to  bring  the  non-resident  stockholders  be- 
fore it?  But  it  is  not  necessary  to  discuss  these  questions; 
for  upon  the  ground  stated  such  proceedings  furnish  no  ad- 
equate remedy  for  the  collection  of  taxes. 

We  hold  there  is  no  such  adequate  remedy  as  to  bar  the 
issue  of  a  writ  of  mandamus. 
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It  is,  therefore,  adjudged  that  a  writ  of  ^nandamus  iBSue 
in  accordance  with  the  prayer  of  the  petition,  the  pay- 
ment of  the  sum  named  therein  and  costs  to  be  made  within 
fifteen  days  from  the  issuing  of  the  writ. 


STATE  V.  JOSEPH  H.  PETERS. 

Listers.    Perjury.    Pleading.    Indictment.    Criminal  Lan: 
R.  L.  ss.  3,  2658. 

Towns  are  required  b;  ststats  to  elect  annuallj  three,  (our.  or  five  llslera,  nlio  con- 
stJtute  &  board,  a  majorltf  oF  wblcb  is  essential  to  legal  actloo;  one  acting  alone 
hns  no  jurisdictlou;  his  acts  nould  be  void;  bance,  an  indictment,  charging  a 
lister  nith  perjury  in  that  he  had  violated  his  ofBcinI  oath,  Is  detective  withoat 
allegation  of  tbe  election  ol  tbe  reqaisile  nnmber  of  liatera,  and  that  they 
qvalified  and  acteda$  tuch. 

Indictment  charging  the  respondent  with  perjury  for 
violating  the  official  oath  as  lister.  Heard  on  demuiTer  to 
the  indictment,  December  Terra,  18S3,  Orange  County, 
RowEi-i.,  J.,  presiding.     Demurrer  overruled. 

The  indictment  consisted  of  ten  counts: 

The  first  alleged,  that  the  respondent,  Dudley  K.  Andross, 
and  Preston  S.  Chamberlin  were  duly  elected  listers,  etc. ; 
"that  under  and  by  virtue  of  the  provision  of  an  act  of  the 
legislature  of  the  State  of  Vermont,  approved  December 
a2,  18K0,  entitled  'An  Act  to  Equalize  Taxation,'  if  was 
requisite  and  necessary  that  said  Joseph  H.  Peters,  as  well 
as  the  other  persons  so  elected  as  listers  for  said  town,  be- 
fore entering  upon  the  duties  .of  said  office,  should  take 
and  subscribe  an  oath  in  that  behalf  required  and  provided 
in  said  act,  and  of  the  import  and  etfect  following,  to  wit: 
That  he  tlie  said  Joseph  H.  Peters  would  appraise  all  the  per- 
sonal and  real  property  subject  to  taxation  in  said  town  of 
Bradford,  so  far  as  required  by  law,  at  its  true  value  in 
money."  etc:  tliat  saiii  Peters  accepted  and  assumed  the 
duties  of  said  OiHce;  that  he  took  the  oath,  etc.;  "and  the 
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said  Joseph  H.  Peters  then  and  there  swore  and  took  his  cor- 
poral oath,  before  the  said  John  B.  Peckett,  Jr.,  notary 
public  as  aforesaid,  that  as  such  lister  for  said  town  of 
Bradford  he,  the  said  Joseph  H.  Peters,  as  such  lister, 
would  appraise  all  the  personal  and  real  property  subject  to 
taxation  in  the  said  town  of  Bradford,  so  far  as  required 
by  law,  at  its  true  vahie  in  money,  and  that  he  would  set 
the  same  into  the  said  grand  list  of  said  town  of  Bradford 
at  one  per  cent  of  its  true  value  in  money,  and  tliat  he 
would  faithfully  discharge  all  the  duties  conferred  upon 
him  by  law;"  that  one  Hale  was  the  owner  of  twenty-five 
shares  of  the  paid  up  capital  stock  of  the  Bradford  Savings 
Bank,  which  shares  were  of  the  full  value  of  #2,500;  and 
that  said  Peters  knew  the  value  of  the  said  shares. 

It  was  further  alleged: 

"  Yet  he,  the  said  Joseph  H.  Peters,  as  such  lister,  devis- 
ing, and  wickedly  and  corruptly  intending  not  to  appraise 
all  the  personal  property  subject  to  taxation  in  said  town 
of  Bradford,  so  far  as  required  by  law,  at  its  true  value  in 
money,  nor  to  set  the  same  into  the  grand  list  of  said  town 
at  one  per  cent  of  its  true  value  in  money,  but  wickedly 
and  corruptly  intending  to  appraise  said  personal  property, 
to  wit:  Said  twenty-five  shares  of  the  paid  up  capital  stock 
of  the  said  Bradford  Savings  Bank  and  Trust  Company  of 
the  said  Loami  F.  Hale,  at  a  sum  far  less  than  the  true 
value  thereof  in  money,  and  to  set  the  same  into  the  grand 
list  of  said  town  of  Bradford,  at  a  sum  far  less  than  one 
per  cent  of  the  true  value  thereof  in  money,  did  then  and 
there,  to  wit:  At  Bradford  aforesaid,  on,  to  wit,  the  first 
day  of  April,  A.  D.  1881,  falsely,  maliciously,  wilfully, 
wickedly,  and  corruptly,  and  by  his  own  proper  act  and 
consent  appraise  the  same  at  a  sum  far  less  than  the  true 
value  thereof  in  money,  to  wit,  at  the  sum  of  Sl,fl25.  and  in 
like  manner  falsely,  maliciously,  wilfully,  wicktvlly,  and 
corruptly  did  set  the  same  into  the  grand  list  of  said  town 
of  Bradford,  at  a  sum  far  less  than  one  per  cent  of  the 
true  value  thereof  in  money,  to  wit,  at  one  per  cent  of  such 
reduced  valuation  and  a])praisal,  so  made  as  aforesaid  by 
him,  the  said  Joseph  H.  Peters,  as  such  lister."  *  «  • 
And  so  the  grand  jurors,  etc,  say,  etc.,  that  said  Peters 
'■  did  commit  wilful  and  corrupt  perjury,"  etc. 

Other   instances  of  undervaluation  were   set  out  in  the 
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Other  counts.    But  there  was  no  allegation  that  either  of 
the  other  two  listers  qualified  or  acted, 

A.  M.  Dickey  and  John  H.  Watson,  for  the  respondent. 

There  is  no  allegation  as  to  what  action  the  town  took  as 
to  the  number  o£  listers;  and  none  that  Andross  and  Cham- 
berlin,  or  either  of  them,  ever  took  the  oath  of  office  as 
lister,  or  assumed  the  duties  thereof. 

The  indictment  and  all  the  counts  therein  rest  upon  the 
ground,  that  said  Joseph  H.  Peters  after  personally  being 
qualified  by  taking  the  oath  of  office,  etc.,  had  full  power 
to  perform  all  the  duties  of  the  office  of  lister;  and  espe- 
cially, all  the  duties  in  said  indictment  and  all  the  counts 
thereof  named  to  be  performed  by  said  lister  or  lister^ 
alone,  and  without  the  participation  therein  of  the  other 
listers,  or  the  either  of  them,  which  basis  is  false  and  ille- 
gal, in  that  there  must  be  at  least  three  listers,  and  nothing 
less  than  the  majority  of  such  board  can  perform  the  said 
duties  of  said  office.     R.  L.  s.  a. 

It  has  always  been  held  at  common  law,  that  in  the  exer- 
cise of  a  public  as  well  as  private  authority,  whether  it  be 
ministerial  or  judicial,  all  the  persons  to  whom  it  is  com- 
mitted must  confer  and  act  together,  unless  there  be  a  pro- 
vision that  a  less  number  may  proceed,  where  the  authority 
is  public,  and  the  number  is  such  as  to  admit  of  a  majority, 
that  will  bind  the  minority,  after  all  have  duly  met  and 
conferred. 

The  indictment  is  clearly  defective.  Downimj  v.  Riigar, 
21  Wend.  ir8;  Low  v.  Perkiixs,  10  Vt.  5:32;  Ilodrj&s  v.  Thacher, 
2;J  Vt.  455;  Cool.  Tax.  1!I3;  Lee  v.  Parry,  i  Denio,  125; 
Powvll  V.  Tutae,  ;i  N.  Y.  390;  People  v,  Supervieors,  H  N".  Y. 
563;  WiUiamsbitre/hv.  Lurd,  51  Me.  599;  Middletowu  ^ .  Berlin, 
18  Conn.  189:  Kinney  v.  Doe.  8  Blackf.  35f);  Bdlimjer  v. 
Gray,  51  N.  Y.  (JU);  Stale  v.  tianna,  84  Ind.  183;  Laiaoreaux 
V.  O'Rourk.  3  Abb.  N.  Y.  App.  15.  It  is  evident  that  the 
intention  of  the  legislature  has  been  to  vest  the  authority 
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in  a  board  of  listers,  instead  of  each  individual  lister.  Has 
not  the  tax-payer  the  right  to  the  judgment  of  this  board,  or 
a  majority  of  it,  in  the  performance  of  these  duties?  A^era 
V.  Mwtltmi,  51  Yt.  115;  SiaUv.  f]-eeman,  15Vt.  723;  Statev.J^ttB, 
U  N.  H.  621 ;  State  v.  Fox,  15  Vt.  22;  People  v.  Tracey,  9  Wend. 
2C5.  The  indictment  must  contain  enough  so  that  the 
offense  may  judicially  appear  to  the  court.  Whar.  Cr. 
Law,  8.  285;  2  Hawk.  P.  C.  C.  25,  S.  57;  State  v,  BeJijamin,  id 
Vt.  101;  Slate  v.  Sorogan,  40  Vt.  455;  Arch.  Cr.  PI.  87. 

J.  K.  Darling,  State's  Attorney  for  the  State. 

This  indictment  is  under  the  Act  of  1880,  No.  7a  The 
offense  was  committed  in  1H8I;  and  the  indictment  was 
found  in  June,  188:J.  All  that  was  necessary  to  allege  was 
the  substance  of  the  offense.  R.  L.  s.  426«.  It  was  suffi- 
cient to  substantially  follow  the  words  of  the  statute.  State 
V.  Little.  1  Vt.  331 ;  «  Vt.  5!lS. 

We  insist  that  every  essential  element  to  make  out  the 
crime  of  perjury  has  been  fully  alleged  and  averred  in  the 
indictment,  especially  so,  in  view  of  our  statute:  The  elec- 
tion, the  statute,  the  materiality  of  the  acts,  the  taking  of 
the  oath,  the  authority  of  the  magistrate  before  whom  he 
subscribed  and  swore  to  the  oath,  the  particular  instances 
in  which  he  wilfully,  wickedly,  and  maliciously  violated 
his  said  oath;  and  further,  that  the  respondent  knowingly 
violated  the  same. 

As  to  taking  the  list  being  the  joint  act  of  all  the  listers: 
The  respondent's  election  to  the  office  was  separate  and 
alone;  he  took  and  8ubscribe<l  to  the  oath  separate  and 
alone;  his  entering  upon  the  duties  of  his  office  was  his 
own  personal  act.  And  the  appraising  of  the  real  and  per- 
sonal property,  and  the  setting  of  the  same  into  the  grand 
list,  and  the  receiving  of  inventories  without  having  been 
properly  sworn  to,  may,  from  anything  which  now  appears, 
have  been  his  own  personal  acts.  But  suppose  they  were 
not,  and  were  the  joint  acts  of  all  the  listers,  they  were  not 
less  the  acts  of  the  respondent. 
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But  if  it  were  true,  it  cannot  be  taken  advantage  of  by 
demurrer.  2  Whar.  Cr.  Law,  b.  2208.  The  averments  are 
sufficient  to  show  that  the  respondent  committed  tiie  acts 
which  by  the  statute  constitute  the  crime  of  perjury.  1 
Whar.  Cr.  Law,  s.  429. 

Phineas  Chamber! in,  for  the  State. 

The  indictment  is  sufficient,  if  the  substance  of  the  of- 
fense charged  is  clearly  stated,  and  if  the  name  and  official 
character  of  the  person  administering  the  oath  is  set  out. 
R.  L.  s.  42(i5;  Arch.  Cr.  Prac.  p.  592. 

Here  it  is  distinctly  cliarged,  that  certain  persona  owned 
personal  and  real  property  within  the  respondent's  jurisdic- 
tion, of  a  fixed  value,  which  value  was  known  to  him  in 
his  official  capacity,  yet  with  tliis  knowledge  in  his  posses- 
sion, he  appraised  it  wilfully  and  corruptly  at  less  tlian 
what  he  knew  it  was  really  worth. 

By  taking  the  oath  prescribed  by  the  statute  it  became 
each  lister's  duty  to  appraise  every  item  of  personal  and 
every  parcel  of  real  property  at  its  true  value  iu  money, 
and  any  wilful  and  intentional  undervaluation  or  appraisal 
is  a  material  violation  of  the  oath,  and  makes  the  lister  who 
does  it  liable  to  a  prosecution  for  perjury.  State  v.  Powell, 
2  Mot.  (Ky.)  10;  State  v.  Hugke.%  5  Allen,  4?i9;  State  v.  Bie- 
Imsch,  32  Mo.  276;  State  v.  Johns.  C  Gray,  274;  State  v. 
Chandler,  42  Vt.  44G;  Arch.  Cr.  Prac.  p.  507. 

The  opinion  of  the  court  was  delivered  by 

Tapt,  J.  This  case  was  heard  upon  demurrer  to  an  in- 
dictment charging  the  respondent  with  having  violated  the 
oath  taken  by  him  as  lister  for  the  town  of  Bradford  in  the 
year  1881.  It  is  alleged  in  the  indictment  that  the  respond- 
ent, Dudley  K.  Andross.  and  Preston  S.  Chamherlin  were 
duly  elected  listers  at  the  annual  March  meeting  in  that 
year.  It  is  not  alleged  that  either  Andross  or  Chamherlin 
over  qualified  or  acted  as  such.     It  is  claimed  that  the  want 
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of  such  allegation  renders  the  indictment  defective.  Sec. 
i'iSy,  R.  L. ,  provides  that  towns  shall  choose  annually 
three,  four,  or  five  listers,  and  the  number  so  chosen  have 
joint  authority  to  proceed  in  the  discharge  of  their  duties 
by  preparing  the  annual  lists.  The  concurrence  of  a  ma- 
jority of  the  board  is  sufficient— R,  L,  s.  3— and  is  required 
in  all  cases.  The  listers  act  as  a  board;  and  in  order  to 
itive  them  jurisdiction  of  the  matters  before  them,  it  is 
essential  that  the  requisite  number  should  be  chosen  and 
qualified.  If  a  town  chooses  but  one  lister,  it  is  evident 
that  he  alone  has  no  authority  to  act  in,  or  jurisdiction  of, 
the  matters  which  should  properly  come  before  the  l>oard. 
And  until  the  legal  number  of  listers  is  duly  chosen  and 
qualified,  one  member  cannot  commit  the  crime  of  perjury 
by  violating  the  oath  required  to  be  taken.  His  acts  would 
be  null  and  void  in  every  respect.  We  are  not  called  upon 
to  decide  what  the  effect  of  electing  only  a  major  part  of 
the  board  would  be,  as  there  is  no  allegation  that  any  one, 
save  the  respondent,  ever  qualified  or  acted  as  lister.  It  is 
an  essential  requisite  in  every  indictment,  that  all  matters 
material  to  constitute  the  particular  crime  charged,  should 
be  positively  and  distinctly  alleged.  In  State  v.  Fox,  15  Vt. 
'i'l,  the  respondent  was  indicted  under  a  statute  imposing  a 
penalty  upon  each  person  of  a  company  of  players  who 
should  exhibit  tragedies,  &c.  There  was  no  allegation  that 
Fox  was  one  of  a  company;  and  the  court  said  that  no  sin- 
gle individual  unconnected  with  others  could  commit  the 
offense,  and  adjudged  the  indictment  insufficient.  The 
election,  qualification,  and  action  of  a  board  of  listers — an 
essential  ingredient  constituting  the  offense — not  being  al- 
leged, the  indictment  is  defective.  The  judgment  of  the 
County  Court  is  reversed,  the  demurrer  sustained,  the  in- 
dictment adjudged  insufficient,  and  the  respondent  dis- 
chai^ed. 
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THE  TOWN  OF  HARTLAND  v.  LORENZO  HACKETT. 
J.  M.  SUMNER,  and  F.  A.  SUMNER.» 

DeliTiquent    Tax-  Collector.      Extent.      Action    on    Bond.      Two 

Remediet  for  the,  tame  Wrong.     Both  Remediet  cannot 

be  Prosecuted. 

1.  The  two  temedies  aflorded  a  town  agxlost  a  dellnqnent  tAi-colIectot  are  electlTs, 

and  Dot  concurrent;  Utua,  the  plaintiff  procursd  a  Justice  of  tbe  peace  to  Issue 
an  extent  af^inst  the  detendaDC  collector,  caused  blm  to  be  Imprisoned,  and 
non  holdshls  body  on  the  extent;  Held,l\tt,\  an  action  could  not  be  sustt^ned 
on  the  collector's  bond;  that  a  prusecutlan  of  one  remedy  was  a  bar  to  tbe 

2.  And  this  U  so,  aithoagb  the  defendant  i%  out  on  balli  and  this  action  was  com- 

menced before  the  extent  proceedings.  There  was  a  waiver  of  the  previou 
suit. 

3.  It  Is  presumed  that  the  ratnilac  process  of  the  law  for  the  enforcement  of  a  ]udg. 

meut  1e  efFectual  to  that  end. 

4.  The  court  say  it  Is  questionable,  whether  the  plaintiff  under  the  pleadings  is  able 

to  contend  that  the  ImpTisoDment  was  not  a  sattsracClon  of  the  Judgment,  as  the 
plea  alleges  that  It  was,  and  the  point  was  raised  by  demurrer. 

Debt  on  a  constable's  bond.  Pleas,  general  issue,  special 
pleas  in  bar.  Heard  on  demurrer  to  defendant  Hackett's 
fourth  special  plea,  May  Term,  18«2,  Windsor  County, 
RowELL,  J.,  presiding.    Demurrer  sustained. 

The  defendants — the  sureties — filed  four  special  pleas, 
and  said  Hackett  four.  The  plaintiff  joined  issue  on  the 
first  three,  and  replied  specially  to  the  fourth  plea  of  sure- 
ties. There  was  a  trial,  December  Term,  1883,  on  the 
pleadings  other  than  the  demurrer,  by  the  court,  Taft,  J., 
presiding.  Judgment  for  the  plaintiff.  It  was  conceded, 
that  Hackett  was  confined  in  jail  over  two  years  on  the 
extent,  when  he  procured  bail,  and  that  he  was  out  on  bail 
at  the  time  of  trial. 

•  Heard,  Oeneral  Term,  1883. 
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French  (&  Soutkgate  and  Oilbert  A.  Davis,  for  the  defend- 
ants. 

It  would  Beem  to  be  well  settled  by  the  common  law  that 
the  taking  the  body  of  a  debtor  on  a  ca.  sa.,  and  his  com- 
mitment to  jail,  operate  as  a  satisfaction,  in  law,  of  the 
debt:  and  if  the  creditor  consents  to  his  discharge,  the  debt 
is  discharged,  as  to  the  debtor  and  his  sureties.  Horn  v. 
Horn,  Arab.  79;  1  Term,  657;  Clark  v.  Clement,  li  lb.  525; 
:  lb.  420;  4  Burr.  2482;  8  East,  243;  U.  S.  v.  Stansbury,  1 
Pet.  574;  Lathrop  v.  Briggs,  8  Cow.  171;  Ransom  v,  Keyea, 
9  lb.  128;  5  Johns.  364;  Sweet  v.  Palmer,  16  Johns.  181; 
*Beaft{  V.  Beaty,  2  Johns.  Ch.  430;  4  Conn.  440;  IS  Mass.  63; 
Freem.  Judg.  464;  2  Bouv.  Inst.,  3384;  1  8tr.  063;  1  D.  Chip. 
151:  10  Vt.  46ii;  22  lb.  «28.  See  the  reasoning  of  Marshall. 
Ch.  J.,  in  U.  S.  V.  Stansbvry,  sttpra.  By  the  ancient  com- 
mon law,  if  the  debtor  died  when  charged  in  execution,  the 
creditor  could  not  revive  the  judgment.  But  this  was 
changed  by  21  Jac,  The  discharge  of  one  of  several  debt- 
ors from  imprisonment  by  consent  of  the  creditor,  dis- 
chai^ed  all,  and  discharged  collateral  remedies.  6  Term, 
supra;  Rockwell  v.  Hanna,  15  How,  18!);  Sunderland  v, 
Loder,  5  Wend.  69;  9  Cow.  128,— jail  bond  case.  The 
weight  of  authority  is,  that  taking  the  body  in  execution, 
and  the  debtor's  discharge  by  taking  the  poor  debtor's  oath, 
operate  to  extinguish  prior  judgment  liens,  Freem.  Judg. 
462;  12  How.  407;  11  Wend.  41;  13  Johns.  533;  15  How.  p. 
196. 

Xorman  Paul,  for  the  plaintiff. 

This  suit  being  prior  in  the  order  of  time  would  not  be 
abated  by  any  subsequent  proceedings  for  the  same  cause  of 
action.  Mortony.Webb.TVt.  Vi3;  Thomas y.  Freelan,  17  Yt. 
138;  In  re  Hackett,  53  Vt.  364;  People  v.  Stahl  101  111.  346. 
The  liability  of  the  sureties  is  not  affected  by  the  extent 
proceedings.  Tremont  Bank  v.  Pain's  Est.  28  Vt.  24; 
Storer  v.  Storer,  6  Mass.  39U;  Inhabitants  of  Greenfield  v. 
Wilson,  13  Gray,  384. 
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The  imprisonment  of  the  debtor  is  not  a  satisfaction  of 
the  debt,  unless  the  creditor  voluntarily  discharges  him. 
If  he  is  discharged  by  operation  of  law,  or  in  any  other 
manner,  it  is  no  satisfaction.  R.  L.  s.  1537;  Martin  v.  KH- 
bourn,  11  Vt.  93;  Hyde  v.  Long,  i  Vt.  531;  Farnstvorth  v. 
Tilton,  1  D.  Chip.  a97;  Detvey  v.  Bradbury,  2  Tyler,  201; 
Foster  v.  Collamer,  10  Vt.  46{i;  WHlardv.  Lull,  20  Vt.  37:(; 
Jaquea  v.  Withey,  1  Term,  557;  Clark  v,  Clement,  6  Term, 
525;  Tanner  v.  Hague,  7  Term,  420;  Blackburn  v.  Stupart,  3 
East,  24;i;  4  Jac,  Fish.  Dig.  5205;  5  lb.  79S3;  White  v.  Smith, 
33  Penn.  St.  18(i;  Bradford  v.  Keifer,  6S  Penn.  St.  ^.iS'^■, 
Bonestead  v.  Oarlinghouse,  60  Barb.  338;  5  Wend.  303; 
Oreen  v.  Burke,  23  Wend.  303;  Siveet  v.  Palmer,  16  Johns. 
ISt;  Little  y.  Newburyport  Bank,  14  Mass.  443;  6  Reporter, 
7S5. 

The  opinion  of  the  court  was  delivered  by 

RoYC'E,  Ch.  J.  In  the  fourth  plea  of  the  defendant 
Hackett,  it  is  alleged,  in  substance,  that  on  the  3d  day  of 
August,  1880,  the  treasurer  of  the  plaintiff  town  made  his 
written  complaint  to  T.  B.  Winn,  a  justice  of  the  peace 
within  and  for  the  county  of  "Windsor,  setting  forth  tliat 
the  tax  bill  of  the  town  of  Hartland  for  the  year  1877  was 
duly  delivered  to  the  defendant  Hackett  as  collector  of  said 
town;  that  said  Hackett  had  failed  to  perform  according  to 
law  the  trust  committed  to  him  of  collecting  and  paying 
over  to  said  town  the  amount  of  said  tax  bill,  and  that 
there  was  a  large  amount  of  the  same  then  due  and  unpaid 
to  said  town,  with  other  proper  allegations,  and  praying 
that  an  extent  might  be  issued  against  the  defendant  for 
such  arrearages,  according  to  law;  that  upon  this  com- 
plaint, on  due  proceedings  and  hearing,  the  justice  adjudged 
that  there  was  due  to  the  town  from  said  Hackett  the  sum 
of  82,5!18.26.  and  thereupon  issued  an  extent  against  him  on 
the  14th  day  of  August.  1880,  for  said  sum,  with  interest 
and  costs,  upon  which,  on  the  same  day,  the  body  of  the 
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said  Hackett  was  committed,  and  is  still  in  custody.  The 
plea  further  alleges  that  the  present  suit  is  brought  to  re- 
cover "  said  amount  so  found  and  adjudged  to  be  due  from 
this  defendant  to  said  town  by  said  justice  of  the  peace, 
and  for  no  other  or  greater  sum."  To  this  plea  a  general 
demurrer  was  filed,  which  the  court  below  sustained,  and 
the  defendant  excepted.  The  question  is  thus  presented, 
whether  the  facts  set  forth  in  said  plea  constitute  a  bar  to 
this  suit. 

It  is  admitted  that  the  judgment  of  the  justice,  if  satis- 
fied, would  be  a  bar  to  this  suit;  but  the  plaintiff  contends 
that  the  imprisonment  of  the  defendant  Hackett  by  virtue 
of  the  extent  is  no  satisfaction  of  the  debt  or  judgment, 
and,  consequently,  no  bar  to  a  suit  upon  his  official  bond. 
Before  reaching  the  consideration  of  this  question,  another 
is  encountered,  which  seems  to  have  escaped  the  attention 
of  counsel  upon  both  sides,  notwithstanding  their  careful 
examination  of  the  case,  as  shown  by  the  learned  briefs 
submitted. 

Upon  the  accruing  of  the  cause  of  action  it  was  compe- 
tent for  the  plaintiff  to  proceed  either  by  complaint  to  a 
justice  under  the  statute  provision,  as  was  done,  or  by  suit 
upon  the  bond,  which  is  here  sought  to  be  enforced.  These 
remedies  must  be  regarded  as  elective — not  concurrent. 
The  liability  in  the  first  case  is  a  several  one;  and  its  terms, 
conditions,  and  extent  are  determined  by  the  terms  of  the 
statute  by  which  it  is  imposed;  in  the  second  case,  the  lia- 
bility is  joint,  and  dependent  as  to  terms,  conditions,  and 
extent  upon  the  language  of  the  bond  by  a  breach  of  the 
conditions  of  which  it  is  fixed.  It  might  be  that  the  meas- 
ure of  the  liability  in  the  two  cases  would  be  materially 
different.  As  is  said  by  Chancellor  Kent  in  Ins.  Co.  v. 
Lawrence,  14  Johns.  55:  "  The  principle  of  law  is  that  if  a 
man  has  an  election  to  do  or  demand  one  of  two  things, 
and  he  determines  his  election,  it  shall  be  determined  for- 
ever."    And  in  that  case,  which  was  a  bill  in  equity  to  set 
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aside  a  contract  upon  which  the  plaintiff  had  obtained  a 
verdict  and  judgment,  the  learned  chancellor  said;  "They 
have  no  right  to  try  the  experiment  how  much  they  could 
recover  at  law  under  the  contract,  before  they  elected  to 
waive  it,  and  then  retaining  their  verdict  and  entering 
judgment  at  law,  apply  to  the  court  to  set  aside  the  con- 
tract. This  proceeding  would  be  giving  the  plaintiffs  a 
double  advantage,  and  is  uureasonable  and  inadmissible," 
Authorities  are  numerous  to  the  point  that  when  a  pel^on 
has  two  or  more  remedies  for  the  same  wrong,  his  election 
and  actual  prosecution  of  one  is  a  bar  to  the  others.  Sanger 
V,  Wood,  3  Johns.  Ch.  416;  Ooss  v.  Mather.  4(3  N.  Y.  689; 
Degraw  v.  Elmore.  50  lb.  3;  Kimball  v,  Cunningham,  4 
Mass.  502;  Hooker  v,  Hubbard,  97  lb.  K7;  Connihan  v, 
Thompson,  JU  lb.  273;  and  Sloan  v.  Holcomb.  29  Mich.  10!, 
apply  this  principle  to  the  case  of  fraudulent  sale,  where 
the  party  may  affirm  the  sale  and  sue  for  daninges,  or  re- 
scind it  and  recover  back  the  consideration,  and  hold  that 
an  election  by  suit  is  final.  So  where  the  vendor  may  re- 
take or  replevy  the  goods,  or  sue  for  the  price.  Morris  v. 
Rexford,  18  N.  Y.  552;  Bank  v.  Beale.  34  lb.  475;  Sherman 
v.  McKeon,  BS  lb.  275.  It  has  been  held  that  charging  a 
debtor  in  execution  after  commission  of  bankrupt  issued  is 
an  election  to  take  the  remedy  at  law  which  is  conclusive: 
ex  parte  Cator.  3  Br.  Ch.  216;  and  ex  parte  Warder.  Ih.  191: 
and  Lord  Chancellor  Redesdale,  in  the  case  of  Bond  v, 
Hopkins,  1  Sch.  &  Lef.  413.  says,  on  p.  441.  that  in  the  case 
of  a  bill  waiving  a  forfeiture,  and  on  that  ground  seeking 
relief  in  a  court  of  equity,  though  plaintiff  fail  in  obtaining 
tliat  relief,  be  shall  be  restrained  from  insisting  on  the  for- 
feiture at  law. 

In  the  case  at  bar  the  plaintiff  has  proceeded  against  the 
collector  by  complaint  to  a  justice,  has  in  that  proceeding 
obtained  a  judgment  fixing  the  amount  due.  has  taken  out 
an  extent,  which  is  much  in  the  nature  of  an  execution, 
and  so  far  as  the  questions  here  involved  are  concerned. 
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may  be  treated  as  the  same  in  legal  effect,  and  on  that  ex- 
tent holds  the  body  of  the  defendant.  It  is  unnecessary  to 
consider  whether  his  discharge  by  consent  of  the  plaintiff 
would  be  a  satisfaction  of  the  debt  and  judgment,  or 
whether  his  discharge  by  operation  of  law  would  not  he 
such  a  satisfaction;  because  he  has  not  been  discharged  in 
either  manner.  The  situation  is  this:  The  plaintiff  has  ob- 
tained a  judgment  for  the  identical  sum  here  sought  to  be 
recovered,  and  holds  the  body  of  the  defendant  in  execu- 
tion on  that  judgment.  The  judgment  and  the  imprison- 
ment have  been  held  valid  by  this  court  in  in  re  Hackett. 
53  Vt.  354,  The  plaintiff  is,  therefore,  still  actively  pro- 
ceeding in  the  enforcement  of  the  remedy  chosen.  We  do 
not  come  to  the  point,  in  support  of  which  authorities  are 
cited,  that  having  the  body  of  a  debtor  once  in  execution  is 
in  law  a  satisfaction  of  the  debt;  that  question  would  arise 
if  the  debtor  were  out  of  custody  and  the  debt  still  in  fact 
unsatisfied.  But  as  is  said  by  Ch.  J.  Marshall  in  U.  S.  v, 
Stansbury,  1  Pet.  574,  the  body,  if  not  satisfaction  in  reality, 
"  is  held  as  the  surest  means  of  coercing  satisfaction  '';  and 
"the  law  will  not  permit  a  man  to  proceed  at  the  same 
time  against  the  person  and  estate  of  his  debtor."  So 
whether  the  imprisonment  of  Hackett  on  the  extent  by  the 
plaintiff  be,  or  not,  a  satisfaction  of  the  debt  in  law,  it  is  at 
least  the  active  means  provided  by  the  law  for  enforcing  an 
actual  as  well  as  a  legal  satisfaction  of  it.  The  presump- 
tion, until  the  contrary  appears,  is  that  the  regular  process 
of  the  law  for  the  enforcement  of  a  judgment  is  effectual 
to  that  end.  and  in  the  existing  state  of  affairs,  as  shown 
by  the  pleadings,  it  is  difficult  to  see  how  we  would  be  jus- 
tified in  assuming  that  this  imprisonment,  referred  to  by 
Ch.  J,  Marshall,  as  "  the  surest  means  of  coercing  satis- 
faction," will  not  in  fact  result  in  the  actual  satisfaction  by 
payment  of  the  judgment.  Should  such  a  result  ensue,  and 
the  present  case  be  allowed  to  go  on  to  final  judgment  in 
favor  of  the  plaintiff,  it  would  not  only  be  permitting  the 
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plaintiff  to  proceed  at  the  same  time  against  the  body  and 
property  of  the  defendant  Hackett,  but  the  plaintiff  would 
have  two  judgments  against  the  same  defendant  for  the 
same  cause  of  action. 

A  case  directly  in  point  was  decided  by  this  court  in  1880, 
in  Franklin  County,  but  is  not  reported,  having  fallen  to 
the  late  Ch.  J.  Pierpoint,— the  case  of  Evarts  v.  The  Town 
of  Si.  Albans.  The  plaintiff  in  that  case  had  sued  one  Bur- 
gess, a  constable,  in  an  action  of  trespass  for  damages  on 
account  of  an  illegal  sale  of  the  plaintiff's  property  on  exe- 
cution. In  this  suit  the  plaintiff  recovered  judgment,  and 
hehi  the  body  of  the  defendant  .in  execution.  The  case  is 
reported  in  48  Vt.  205.  While  Bui^ess  was  still  in  custody, 
though  admitted  to  the  liberties,  and  the  judgment  other- 
wise wholly  unsatisfied,  his  execution  creditor  brought  this 
suit  against  the  town,  founded  upon  his  official  neglect  or 
default,  under  sec.  :fU  of  chap.  15  of  the  G.  S. ;  and  it  was 
held  that  the  suit  could  not  be  maintained.  The  decision 
was  upon  the  ground  that  the  plaintiff  having  elected 
to  enforce  his  right  in  another  way,  namely,  by  action  of 
trespass  against  the  constable,  his  election  was  final,  and  a 
bar  to  any  other  suit  founded  upon  the  same  cause  of  ac- 
tion; at  all  events,  while  he  was  still  in  the  active  enforce- 
ment of  the  judgment  obtained  in  that  suit,  and  holding 
the  body  of  the  defendant  in  execution  thereunder.  That 
authority  is  in  one  re.spect  at  least  even  stronger  than  is 
required  in  the  case  at  bar,  because  a  judgment  in  favor  of 
Evarts  against  the  town  would  not  have  involved  a  "pro- 
ceeding at  the  same  time  against  the  person  and  estate  "  of 
Burgess, 

The  fact  that  the  present  suit  was  commenced  before  the 
complaint  to  the  justice  is  not  material.  The  election  to 
pur.sue  that  complaint  to  final  judgment  and  execution 
must  be  held  to  operate  as  a  waiver  of  a  suit  previously 
commenced  as  well  as  of  other  remedies  not  in  suit.  In 
IVashburn  v.  Ins.  Co.  114  Mass.  175,  where  the  holder  of  a 
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policy  of  insurance  brought  a  bill  to  reform  it  by  striking 
out  a  certain  warranty,  and  afterwards  brought  suit  on  the 
policy  alleging  compliance  with  the  warranty  in  which 
there  was  judgment  against  him,  it  was  held  that  by  prose- 
cuting to  judgment  the  action  at  law  the  plaintiff  had  con- 
clusively elected  to  af6rm  the  policy  as  it  was,  and  could 
not  thereafter  seek  to  reform  it. 

It  may  be  remarked  that  the  pleadings  in  this  case  are  in 
a  somewhat  anomalous  condition.  The  fourth  plea  alleges 
that,  "said  town  of  Hartland  has  taken  and  imprisoned, 
and  still  holds,  the  body  of  this  defendant,  as  aforesaid,  in 
fvil payment  and  satisfaction  of  the  sums  aforesaid,  and  in 
full  satisfaction  of  the  amount  sought  to  be  recovered  by 
said  town  in  and  by  this  suit."  This  is  a  direct  allegation 
of  fact;  and  by  the  demurrer  the  plaintiff  must  be  regarded 
as  admitting  it  to  be  true.  It  might  be  questionable,  there- 
fore, whether  the  plaintiff  is  in  a  situation  to  contend  that 
the  imprisonment  of  the  defendant  is  not  a  satisfaction  of 
the  claim  sought  to  be  enforced  in  this  suit;  but  as  that 
point  was  not  insisted  upon  in  argument,  we  have  not  con- 
sidered it  in  disposing  of  the  case. 

This  view  renders  unnecessary  any  consideration  of  the 
other  questions  presented  by  the  exceptions;  and  the  result 
is,  that  the  judgment  of  the  County  Court  is  reversed,  and 
judgment  that  the  defendants  recover  their  costs. 
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Li([uor  Law.     R.  L.  ss.  3814,  S816,     Intoxicated  Person,  Arrett 

of,     Discloanre.     Illegal  Imprisonment.     Habeas  Corpus. 

R.  L.  88. 1363-4.     Justice  of  Peace. 

1.  The  relator  vaa  arrMted  b;  an  ofili^eteliarfriiig  him  with  being  iDtotlcaled,  smd 

broaxbt  b«fora  a  justice  ol  tbe  peace  to  disclose  the  penon  of  vhom  he  ob- 
tained hia  liquor.  He  disclosed,  that  be  was  not  inUiiicBted.  tbxt  he  had  not 
drsDk  any  Intoiicatin);  liquor  on  the  day  of  his  arrest,  and  offered  other  testl- 
mon;  tlian  his  omi  to  prove  that  fact ;  but  the  Justice  refused  to  hear  it,  and 
committed  him  to  jaJI  until  be  woald  disclose;  Held,  thnt  the  ImprisoDnieiit  WM 
llletcftl,  su<l  that  the  relalor  was  entitled  to  be  discharged  on  habeat  corinit. 

2.  Tbe  justice  should  have  lirst  determined  whether  the  relator  wna  la  such  a  slate 

of  iotoiJCHtinn  as  hi  disturb  the  public  peace;  tbe  officer's  return  was  not  con- 
closive  of  that  fact,  and  the  relator  bod  a  right  to  meet  it  with  contradictor; 
proof,  which  It  waa  the  iatj  of  the  Justice  to  hear. 

3.  lo  a  hnbeas  corpus  hearing  the  rights  of  tbe  relator  are  DOt  dependent  apon  the 

officer's  return;  but  under  the  statute— R.  L.  a.  13KI — he  may  deny  the  return, 
and  allege  other  material  facts;  thus,  the  return  showed  that  the  justloe  found 
that  the  relator  "  had  been  Intoxicated,  and  liad  dUtarbed  the  public  peace," 
but  the  Supreme  Court  flud  from  facta  alleged  In  the  relator's  coniplalut  that  he 
was  not  intoxicated. 

Habeas  Corpus.  The  writ  was  signed  by  Rowell,  J, 
By  consent  of  counsel  the  case  was  continued  into  the  Su- 
preme Court. 

It  was  alleged  in  the  complaint,  that  the  petitioner,  at 
Montpelier,  on  the  30th  day  of  May,  188-t.  was  arrested  by 
one  Ordway,  claiming  to  be  a  police  officer,  and  was  placed 
by  said  officer  in  the  county  jail,  and  there  remained  until 
the  morning  of  the  next  day,  when  he  was  taken  from  jail 
and  brought  before  a  justice  of  the  peace;  that  said  Ordway 
then  and  there  represented  to  said  justice  that  he  found 
the  petitioner  on  said  30th  day  of  May  in  such  a  state  of 
intoxication  as  to  disturb  the  public  peace  and  tranquillity, 
and  that  he  apprehended  the  petitioner  when  so  intoxicated; 
that  the  justice  ordered  the  petitioner  to  disclose,  etc.;  that 
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he  did  discloBe,  as  stated  in  the  opinion;  and  that  thereupon 
the  justice  ordered  him  to  be  committed  to  jail,  and  he  was 
accordingly  committed  by  a  sheriff;  wherefore  he  prayed 
for  a  writ  of  habeas  corpus. 

The  writ  was  directed  to  the  jailer  of  Washington 
County.  The  following  is  a  part  of  the  mittimus  on  which 
the  petitioner  was  committed: 

"  Whereas,  E.  A.  Ordway,  police  officer  of  the  village  of 
Montpelier,  on  the  3Ist  day  of  May,  1884,  at  Montpelier,  in 
said  county,  brought  before  me,  0.  D.  Clark,  a  justice  of 
the  peace  within  and  for  said  county  of  Washington,  John 
Hardigan,  charging  him,  the  said  Hardigan,  with  having 
been  found  intoxicated  and  disturbing  the  public  peace  or 
tranquillity  of  the  village  of  Montpelier,  aforesaid,  on  the 
30th  day  of  May.  1884,  and  the  fact  being  found  by  me  that 
the  said  John  Hardigan  had  been  intoxicated,  and  had  dis- 
turbed the  public  peace  and  tranquillity,  he  was  by  me 
ordered  to  disclose,  under  oath,  the  place  where,  etc." 

G.  W.  Wing,  for  the  relator. 

The  officer's  oath  that  he  arrested  the  relator  in  a  state  of 
intoxication,  etc.,  is  not  conclusive.  Nor  is  the  statement 
in  the  mittimus,  that  the  justice  found  the  relator  intoxi- 
cated and  disturbing  the  public  peace. 

The  record  shows  that  fact  had  not  been  in  issue,  and  the 
relator  had  not  been  upon  trial  for  any  offense,  nor  was  he 
then  charged  with  having  committed  any  offense  against 
any  law. 

Such  a  finding  was  unnecessary  and  unwarranted,  and 
gives  no  force  or  validity  to  the  commitment. 

The  disclosure  was  sufficient  in  law  to  answer  the  re- 
quirements of  the  statute. 

S.  C.  Shurtleff,  for  the  State. 

The  statute  has  been  strictly  followed.  R.  L.  ss.  3814^16. 
The  relator  stands  as  a  refractory  witness,  and  was  com- 
mitted because  he  refused  to  obey  the  orders  of  the  court. 
The  relator  was  not  under  arrest  for  intoxication;  but  in 
custody  as  a  witness,  and  subject  to  the  control  of  the  court. 
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In  re  Powers,  25  Vt.  261;  in  re  Emma  Pierce,  46  Vt.  374. 
He  cannot  be  discharged,  even  if  the  magistrate  was  in 
error  in  not  receiving  all  the  evidence.  In  re  Hosley.  -ii 
Vt.  363. 

The  opinion  of  the  court  waB  delivered  by 

RoTCE,  Ch.  J.  The  right  of  a  justice  of  the  peace  to 
compel  a  person  to  disclose  the  place  where,  and  the  person 
of  whom,  he  has  obtained  the  intoxicating  liquor,  is  con- 
ferred by  R.  L,  s.  3816,  and  the  right  is  limited  to  the  class 
of  persons  specified  in  s.  3814.  They  are  there  described  as 
persons  found  in  such  a  state  of  intoxication  as  to  disturb 
the  public  or  domestic  peace  and  tranquillity.  So  that,  to 
authorize  a  justice  to  demand  that  such  a  disclosure  be 
made,  and  order  a  party  to  be  committed  to  jail  if  be  refuses 
to  make  one,  the  justice  must  first  find  that  he  was  found 
'  in  such  a  state  of  intoxication.  Unless  that  fact  is  found 
the  justice  has  no  right  to  make  any  inquiry  upon  the  sub- 
ject; his  authority  is  limited  to  the  inquiry  as  to  the  place 
where  and  the  person  of  whom  the  liquor  so  producing 
intoxication  was  obtained. 

The  complaint  upon  which  this  writ  was  awarded  was 
verified  by  the  oath  of  the  relator;  and  in  it  he  alleges  that 
when  he  was  required  by  the  justice  to  disclose,  after  hav- 
ing been  duly  sworn,  he  did  disclose  that  he  was  not  intoxi- 
cated and  had  not  drunk  any  intoxicating  liquor  on  the 
day  of  his  arrest;  and  that  he  offered  to  show  to  said  court 
by  other  testimony  than  his  own  that  he  was  not  so  intoxi- 
cated at  the  time  of  his  arrest;  which  testimony  the  said 
justice  refused  and  neglected  to  hear.  It  was  competent 
for  the  State  to  dispute  these  allegations  under  sec.  13C3,  but 
it  has  elected  to  submit  the  case  upon  tlie  record  alone; 
hence,  all  that  is  stated  in  the  record  must  be  considered  as 
true. 

It  being  admitted  that  the  relator  swore,  before  his  com- 
mitment, that  he  was  not  intoxicated  at  the  time  of  his 
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arrest,  and  the  justice  having  refused  to  hear  the  other 
testimony  offered  by  him  to  prove  the  fact,  was  his  subse- 
quent imprisonment  under  the  mittimus,  which  is  a  part  of 
the  record,  legal? 

We  are  ftware  that  the  generaJ  rule  is,  that  upon  the  hear- 
ing of  a  habeas  corpus  the  court  will  not  review  the  rulings 
or  findings  of  the  court  under  whose  authority  the  alleged 
imprisonment  is  justified;  and  that  the  rights  of  the  relator 
are  dependent  upon  the  return  of  the  officer  and  the  copies 
which  are  made  a  part  thereof;  but  that  such  return  is  not 
conclusive,  is  evident.  Sec.  13fi3  provides,  that  the  prisoner 
may  deny  any  of  the  facts  set  foi-th  in  the  return,  and  may 
allege  other  material  facts;  and  the  court  or  judge  may  in 
a  summary  manner  examine  into  the  cause  of  the  imprison- 
ment or  restraint,  and  hear  the  evidence  of  any  person 
interested;  and  by  sec.  13G4  the  court  or  judge  is  required, 
if  no  legal  cause  is  shown  for  the  imprisonment  or  restraint, 
to  discharge  the  prisoner  therefrom. 

The  only  evidence  before  us  upon  which  a  finding  as  to 
the  legality  of  the  relator's  imprisonment  can  be  predicated, 
is  the  complaint  sworn  toby  him,  the  copies  of  record,  and 
the  return  of  the  officer.  The  testimony  offered  by  the  re- 
lator before  the  justice  was  not  of  an  uncertain  character, 
nor  offered  as  tending  to  show  a  fact,  but  to  prove  that  he 
was  not  in  fact  intoxicated  at  the  time  of  his  arrest.  When 
testimony  is  offered  to  prove  a  fact,  and  is  for  any  reason 
excluded,  in  deciding  the  question  of  its  admissibility  the 
fact  that  it  was  offered  to  prove  is  considered  as  having 
been  proved.  The  fact,  then,  that  the  testimony  was  offered 
to  prove  must  be  treated  as  having  been  proved;  so  the  re- 
lator was  ordered  to  be  committed  to  jail,  when  in  fact  he 
was  not  intoxicated  at  the  time  of  his  arrest.  It  was  an 
abuse  of  authority  l»y  the  justice;  and  it  requires  no  argu- 
ment to  convince  that  such  an  imprisonment  was  illejjal. 

Can  the  relator  be  relieved  from  such  imprisonment  upon 
a  writ  of  habeas  corpus?    The  only  doubt  that  can  be  enter- 
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tained  upon  the  question  results  from  the  generality  of  the 
language  used  by  courts  in  the  promulgation  of  the  rule 
above  referred  to.  That  the  rule  is  not  to  be  regarded  as 
one  of  universal  application,  is  evident  from  the  fact  that 
by  R.  L.,  s.  13(;3,  the  relator  is  allowed  to  allege  other  mate- 
rial facts,  and  that  the  court  may  hear  the  evidence  pro- 
duced by  any  person  interested.  What  fact  could  be  more 
material  than  that  the  justice  ordering  the  imprisonment 
did  not  have  any  jurisdiction  to  make  such  an  order?.  What 
evidence  extrinsic  of  tlie  record  may  be  used  upon  the 
hearing  of  a  writ  of  habeas  corpus  has  always  been  a 
doubtful  question.  We  are  not  aware  that  any  rule  upon 
the  subject,  of  universal  application,  has  been  formulated. 
The  authorities  are  conflicting.  Considering  the  nature  of 
the  writ,  and  the  purposes  that  it  is  designed  to  accomplish, 
the  rules  of  evidence  to  be  observed  cannot  be  arbitrarily 
prescribed,  but  must  necessarily  be  varied  to  meet  the  exi- 
gencies of  individual  cases.  In  in  re  Powers,  25  Vt.  201, 
the  principal  question  considered  was  as  to  the  constitution- 
ality of  what  is  now  R.  L.  s.  3810.  It  appeared  in  that  case 
that  the  relator  was  very  thoroughly  intoxicated  at  the  time 
of  his  arrest;  and  that,  upon  his  examination  in  regard  to 
the  person  of  whom  he  obtained  the  liquor  by  which  he 
became  intoxicated,  and  the  manner  of  his  obtaining  it, 
his  answers  were  not  satisfactory  to  the  justice:  and  he 
was  committed  upon  a  mtftimus  commanding  his  deten- 
tion until  he  should  make  disclosure.  It  does  not  appear 
that  any  evidence  was  offered  before  the  justice  tending 
to  show  that  he  was  not  so  intoxicated;  and  in  the  Su- 
preme Court  evidence  was  received  bearing  upon  the 
question  of  his  intoxication;  so  the  record  and  return  were 
not  treated  as  conclusive  in  that  case.  In  Tracy,  ex  parte, 
25  Vt.  03.  Redpield,  Ch.  J.,  says  that  it  may  still  he  regard- 
ed as  unsettled  how  far  it  is  competent  for  this  court  to 
revi.^e  the  proceedings  of  an  inferior  court  upon  habeas 
corpus. 
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Treating  the  return  of  the  officer  upon  the  question  of  the 
relator's  intoxication  as  prima  facie  evidence  of  the  fact, 
it  was  the  right  of  the  relator  to  meet  that  evidence  by  con- 
tradictory proof;  and  it  was  the  duty  of  the  justice  to  hear 
such  proof  when  offered.  It  is  no  answer  to  say  that  the 
justice  might  have  come  to  the  same  conclusion  if  he  had 
lieard  it;  it  was  his  duty  to  hear  it  before  coming  to  any 
conclusion. 

In  Hathaway  v.  Holmes,  1  Vt.  405.  in  the  opinion  deliv- 
ered by  Judge  Prentiss,  it  is  said  that  where  a  party  is  in 
execution  by  the  judgment  of  another  court  having  compe- 
tent jurisdiction,  the  court  will  not  examine  into  the  merits 
of  the  judgment,  nor  discharge  him,  if  the  execution  is 
regular,  unless  some  matter  is  presented  extrinsic  of  the 
judgment  which  entitles  him  to  be  discharged.  From  what 
is  there  said,  the  fair  inference  is  that  the  jurisdictional 
question  is  open  to  inquiry. 

The  chief  excellence  of  this  writ  consists  in  the  easy, 
prompt,  and  efficient  remedy  afforded  by  it  for  all  unlawful 
imprisonment.  To  deny  the  relator  relief  under  it  in  this 
case  would  defeat  the  purpose  for  which  it  was  designed, 
and  circumscribe  the  benefits  secured  by  it  to  those  who  are 
deprived  of  their  personal  liberty  within  such  narrow  limits 
as  to  deprive  it  of  the  principal  value  we  have  been  edu- 
cated to  ascribe  to  it. 

It  is  adjudged  that  the  relator  is  illegally  imprisoned,  and 
it  is  ordered  that  he  be  discharged. 
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ARTHUR  TAYLOR  v.   THE  ST.  JOHNSBURT  &  L.  C. 
R.  R.  CO. 

Arbitration.    Submission.    Award.   Ratification.    Waiver. 
Pleading.    Assumpsit. 

1.  Tbe  pl^Dtitr  »Dd  ths  defendant  rallrond  agreed  to  Bod  did  submit  In  writing  to 

two  arbitratora  "  u>  appraUe  the  dnmages  "  wbLcb  should  be  caused  b;  the  de- 
reodanfa  takioKof  tbe  plalnllfT's  land  tor  railroad  purposes.  The  arbilrators 
awarded,  that  the  plaiDtjS  ahould  deed;  that  the  defendant  ebould  pa;  4100  ; 
that  It  ahould  build  HUd  maiataio  a  cerlala  oattle-pae^i;  that  it  sbauld  lieep  up 
tbe  fences  while  the  road  trai  being  built;  and  (bat  it  ahould  not  iujnre  asptliie 
at  water  near  the  railroad  line.  The  declaration  averred,  that  tbe  plaiutiff 
bad  perrotmed  his  part  of  the  award  by  deeding,  &<:■ ;  that  defeudaut  had  oc- 
cupied bii  land  since  the  award  vas  made,  and  bad  oiil;  paid  tbe  f  100;  that  it 
neglected  to  build  the  cattle-pass  and  keep  up  the  fence;  that  it  bad  injured  tbe 
■pring  by  filling  arouDd  it;  and  aeC  forth  ths  injuries;  Held,  on  demurrer  to  the 
declaration,  that  tbe  defendant  had  waived  the  rl^bt  to  claim  that  the  arbitrators 
did  not  follow  the  auhmisslon,  as  it  had  gained  all  It  Hougbt  by  the  snbmission, 
and  balds  it  by  virtue  of  the  award;  that  if  the  arhitratoN  exceeded  their  au- 
tborily,  tbe  defendant  ratilted  tbetr  action  by  accepting  the  deed,  &c. 

2.  AgKUnipait  will  lie  upon  the  award. 

3.  It  is  DO  objection  that  successive  actions  may  arise.    The  right  of  acUon  is  com- 

plete BO  tar  as  damages  bave  already  happened. 

Assumpsit  upon  an  award,  Heard  on  demurrer  to  the 
declaration,  March  Term,  1883,  Essex  County,  Ross,  J., 
presiding.     Demurrer  pro  forma   sustained. 

The  declaration  set  out  the  submission  as  follows: 
"  Know  all  men  by  these  presents,  that  we,  the  St.  Johns- 
bury  &  Lake  Champlain  Railroad  Company,  and  Arthur 
Taylor,  hereby  enter  into  bonds  in  the  penal  sum  of  8500  to 
abide  the  decision  of  Samuel  Ford  and  Ezra  A.  Parks, 
to  appraise  the  damages  on  said  Taylor,  where  the  sur- 
vey of  the  railroad  has  been  made;  and  if  the  said  Ford 
and  Parks  cannot  agree,  they  are  to  call  in  another  man. 
The  said  Taylor  binds  himself  to  give  a  good  and  sufficient 
deed  as  said  arbitrators  shall  award,  and  the  said  railroad 
company  to  pay  the  sum  awarded. 
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"  The  said  Ford  and  Parks  are  to  be  called  out  aa  soon  as 
convenient,  and  the  said  Taylor  and  railroad  company  bind 
themselves  in  the  penal  sum  of  $500  to  each  other  to  carry 
out  the  award  of  said  arbitrators." 

And  the  award  as  follows; 

'•In  accordance  with  the  above  agreement  we,  Samuel 
Ford  and  Ezra  A.  Parks,  the  arbitrators  named  therein,  do 
hereby  award  that  said  Taylor  shall  execute  a  good  and  suf- 
ficient deed  of  a  strip  of  land,  four  (4)  rods  wide,  through 
his  land  for  the  purpose  of  a  railroad;  that  is  to  say,  two  (2) 
rods  each  side  of  tlie  center  line  of  railroad  leading  from 
North  Concord  to  Victory,  as  now  surveyed  and  located, 
and  that  said  railroad  company  shall  pay  said  Taylor  8100; 
and  shall  build  and  maintain  a  good  and  sufficient  cattle- 
pass  for  his  cattle  to  pass  from  one  side  of  the  railroad  to 
the  other;  and  shall  keep  up  the  fences  while  said  railroad 
is  being  built,  so  that  his  cattle  or  other  property  shall  not 
be  injured;'  and  shall  not  injure  or  interfere  with  the  spring 
on  his  land  near  said  railroad  line." 

Bates  &  May,  for  the  plaintiff. 

Commissioners  could  require  the  performance  of  certain 
acts  by  the  railroad  in  payment  of  the  land  damages.  R. 
L.  ss.  3359-00.  The  power  conferred  upon  the  arbitrators 
was  as  broad  as  the  statute  itself.  The  acts  to  be  done  were 
only  a  part  of  the  land  damages. 

If  by  any  fair  implication  the  matters  reported  by  arbi- 
trators came  within  the  terms  of  the  submission,  or  if  it  is 
a  natural  or  a  necessary  incident  of  the  matters  submitted 
it  will  be  presumed  the  parties  intended  to  have  the  same 
acted  upon  by  the  arbitrators,  the  award  will  be  upheld. 
Brown,  v.  Bellows,  4  Pick.  179;  Blair  v.  Wallace,  21  Cal.  317. 

Assumpsit  will  lie,  Cald.  Arb.  3S8;  Morse  Arb.  573.  n,  3; 
Banks  v.  Adams,  23  Me.  259;  Qerry  v,  Eppes,  ii2  Me.  4!). 
The  defendant  is  estopped.  The  company  accepted  the 
deed,  entered  upon  the  land,  completed  its  road,  and  is  now 
running  its  trains  over  the  land,  claiming  to  own  the  land 
taken  by  the  award.  Cald.  Arb.  307;  Morse  Arb.  174;  4U 
Me.  408;    50  How.  Pr.  484;    37  Ala.  408;  6  W.   Va.   122;    23 
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Wend.  363;  Big.  Est.  515.    The  award  will  stand  if  the  par- 
ties ratify  it.      3  Gill  (Md.)  31;  19  Pick.  300. 

Poland,  for  the  defendant. 

All  that  part  of  the  award  that  the  railroad  company 
"  shall  build  and  maintain  a  good  and  sufficient  cattle- 
pass,"  &c.,  is  outside  the  submission  and  wholly  unauthor- 
ized by  it,  and  therefore  void.  Reed  v.  Lamoille  Valley  R. 
R.  Co.  Franklin  Co.  If  the  award  is  binding  in  respect 
to  these  matters,  damages  for  failure  to  furnish  passage  to 
the  plaintiffs  cattle  from  one  part  of  his  farm  to  the  other, 
or  for  the  escape  of  his  cattle,  or  to  the  spring,  cannot  be 
recovered  by  suit  on  the  award.  An  action  on  the  case  is 
the  plaintiff's  proper  remedy.  Bridgman  v.  Eaton,  3  Vt. 
IOC:  Sharp  v.  Hancock,  7  Man.  &  G.  364. 

In  Qerrif  v.  Eppes,  (J2  Me.  49,  the  plaintiff  furnished  the 
defendant  some  lumber  for  building  a  vessel,  and  the  plain- 
tiff was  to  have  a  share  of  the  vessel  in  payment  for  the 
lumber.  The  parties  differed,  and  submitted  the  difference 
to  arbitrators,  who  awarded  that  defendant  should  convey 
to  the  plaintiff  three  thirty -second  parts  of 'the  vessel.  The 
defendant  refused  to  convey,  and  the  plaintiff  brought  as- 
sumpsit to  recover  the  value  of  the  share  awarded  to  him, 
and  was  allowed  to  recover  the  value.  The  court  said  that 
when  the  thing  awarded  to  be  done  was  certain  and  defi- 
nite, so  that  a  specific  performance  would  be  decreed,  as- 
sumpsit might  be  maintained.  The  plaintiff  here  claims 
damages  for  his  cattle  escaping  and  for  damages  to  crops 
by  failure  to  keep  up  the  fences — damages  because  the 
building  of  the  road  has  interfered  with  his  spring — dam- 
ages for  loss  of  use  of  his  farm  by  reason  of  insufficiency 
of  cattle-pass.  Are  any  of  these  things  certain  and  definite, 
so  that  specific  performance  could  be  decreed  of  them?  If 
the  railroad  company  were  bound  by  the  award  in  respect 
to  these  matters,  an  action  would  lie  for  each  and  every  vio- 
lation of  them;  but  the  obligation  was  continuous.  Can 
successive  actions  and  recoveries  be  had  by  suits  on  an 
award?  If  an  award  be  made  that  a  party  shall  build  a 
fence,  and  he  fails  to  do  it,  perhaps  an  action  would  lie  on 
the  award  to  recover  the  expense  of  building  the  fence. 
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Here  the  defendant  was  not  to  build  any  fence;  he  was  not 
to  leave  the  plaintiff's  fence  down,  and  ail  sorts  of  conse- 
quential damages  are  claimed. 

The  opinion  of  the  court  was  delivered  by 

Powers,  J.  We  attach  little  importance  to  the  question, 
whether  in  strictness  the  award  of  the  arbitrators  followed 
the  submission  made  by  the  parties.  The  defendant  has 
taken,  and  is  now  enjoying,  the  fruits  of  tbe  award  which 
it  insists  is  void.  If  the  defendant  bad  vacated  the  land 
and  the  plaintiff  was  in  possession,  this  objection  to  tbe 
award  would  stand  in  a  more  favorable  light.  ■  But  having 
gained  all  the  advantage  which  it  sought  by  the  submission, 
and  holding  it  under  and  by  virtue  of  the  award,  the  de- 
fendant has  waived  all  objections  to  the  award  on  this  score. 
Cald.  Arb.  374:  Kennard  v.  Harris.  2  B.  &  C.  801;  Culver  v. 
Ashley,  li'  Pick.  30(l.  '■  If  in  making  up  their  award,  arbi- 
trators exceed  their  authority  the  party  against  whom  this 
excessoperates  will  ratifythe  entire  action  of  the  arbitrators 
by  accepting  from  the  other  party  performance  of  the  acts 
nominated  in  the  award  to  be  done  by  such  other  party." 
Morse  Arb.  530. 

The  declaration  avers,  that  the  award  was  duly  published, 
and  in  consideration  of  the  promise  of  the  defendant  to 
perform  and  abide  the  award,  the  plaintiff  executed  his 
deed  of  the  land,  and  tbe  defendant  paid  him  the  $100 
awarded  to  him,  and  agreed  to  comply  with  the  other  terms 
and  conditions  of  said  award  to  be  by  it  performed. 

By  these  acts  tbe  parties  are  now  precluded  from  disput- 
ing the  force  of  tbe  award,  and  stand  in  court  precisely  as 
they  would  if  the  award  in  strictest  sense  had  followed  tbe 
submission. 

We  think  the  action  of  assumpsit  will  lie  upon  this  award. 
Culver  v.  Ashley,  supra;  Pierce  R.  R.  424,  425:  23  Me.  259; 
62  Me.  49;  Cald.  Arb.  388;  Morse  Arb.  573.  The  parties 
mutually  promised  on  good  consideration  to  perform  the 
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award.  The  award  is  properly  made  covering  various 
duties  to  be  by  the  parties  respectively  performed. 
Practically,  these  mutual  duties  are  imposed  by  the  contract 
of  the  partiies.  They  agree  to  do  all  things  that  the  arbi- 
trators may  prescribe.  The  duty  to  convey  the  land,  pay 
the  money,  build  the  cattle-pass,  preserve  the  spring,  and 
keep  up  the  fences,  is  a  duty  that  the  parties  have  agreed 
to  perform,  inasmuch  as  they  have  promised  to  perform  the 
award.  And  after  award  made  the  defendant  promised  to 
perform  it  as  made. 

It  is  no  objection  that  successive  actions  may  arise.  In- 
stallments of  annual  interest  on  an  entire  contract  are  re- 
coverable in  assumpsit;  and  many  other  instances  might  be 
cited.  If  duties  are  successively  violated,  successive  ac- 
tions may  be  brought.  So  far  as  damages  have  already 
happened  to  the  plaintiff,  his  right  of  action  is  complete. 

The  pro  forma  judgment  of  the  County  Court  is  reversed, 
and  judgment  that  the  demurrer  be  overruled,  and  the  dec- 
laration adjudged  sufficient.  Case  remanded  with  leave 
to  defendant  to  replead  on  usual  terms. 
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J.  L.   HOLMES  AND  MARY  HOLMES,  HIS  WIFE,  v. 
JOHN  CADEN  AND  C.  CARROLL;^  ADMINISTRA- 
TORS OF  THOMAS  CADEN,  AND  H.  O.   ED- 
SON,  ASSIGNEE  OF  JOHN    CADEN. 

[In  Chancery.] 

Statute  of  Fraudt.     Specific  Performance.     Aitignee.     Admin- 

istrator.     SurviviiMf  Partner.     Insolvent    Law. 

Notice.       Put  on  Inquiry. 

\.  Specific  FBRroBHAHCE—CoiiPBLLBD  TO  Dkbd.  Tbeocatrii  entered  Into  a  parol 
eoDtracC  for  the  oonTeyance  of  a  boiMe.  She  paid  tor  it  and  occupied  tlie  tene- 
meoC  in  the  upper  Maty,  vltbout  rent,  for  more  ttian  four  yeara;  and  also  agreed 
with  the  origioal  owuers  lo  collect  the  reot  for  her  of  the  lower  teaemeut.  The 
contract  was  made  with  one  o(  two  partners,  one  of  wliom  la  Dow  dead,  and 
the  other  Insolveut:  but  the  contract  was  made  known  to  the  other  partner,  wlio 
did  Dot  object  u>  It.  A  bill  liavlng  been  brought  against  the  assignee  and  ad- 
ministrator; Ileid,  that  Che  case  was  not  wltliln  the  Statute  of  Frauds;  that 
the  oratrix  was  entitled  to  a  decree  [or  the  convejance  of  the  premises,  and  an 
acoooDtlug  for  the  rent. 

2.  The  bousedid  not  pass  to  the  assignee;  it  was  not  attachable  by  the  creditors  ot 
tbe  orlgiDal  owners,  IbeylioldinKtlie  title  la  truat  tor  Iheoratrli;  and  the  fact 
that  she  was  in  possession  was  notice  1«  the  creditors,  and  put  thsm  on  Inquiry 
as  to  her  rights. 

Bill  in  Chancery.  Heard  on  bill,  answer,  and  testi- 
mony, September  Term,  1883,  Rutland  County,  Veazey, 
Chancellor.     Billjjro  forma  dismissed  without  hearing. 

It  appeared  that  John  and  Thomas  Caden  were  partners; 
that  Thomas  had  deceased,  and  that  John  Caden  and  Car- 
bury  Carroll  were  the  administrators  of  his  estate;  that  John 
Caden  was  insolvent,  and  that  H.  0.  Edaon  was  assignee  of 
the  estate  of  said  John,  and  of  the  firm  of  J.  &  T.  Caden. 
Tbe  prayer  of  the  bill  was,  that  John  Caden,  surviving 
partner,  and  John  Caden  and  said  Carroll,  administrators 
of  Thomas  Caden's  estate,  convey  to  the  oratrix  the  house 
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in  contention,  and  for  an  accounting.     By  agreement  said 
Edson  was  made  a  party  defendant. 

J.  C.  Baker,  for  the  orators. 

The  ownership  of  the  house  and  lot  was  in  the  oratrix. 
By  the  terms  of  the  arrangement  the  property  ought  to  have 
been  conveyed  to  her.  Equity  regards  this  conveyance  as 
made;  the  oratrix,  in  this  court,  is  looked  upon  as  the  owner 
of  the  premises,  aud  the  party  holding  the  legal  title,  as 
holding  it  in  trust  for  her.  "Equity  looks  upon  that  as 
done  which  ought  to  be  done."  "  Equity  looks  at  the  in- 
tent rather  than  to  the  form."  1  Pom.  Eq.  Juris,  as.  Z&S, 
378,  380;  Oreen  v.  Smith,  1  Atk.  572;  Huffman  v.  Hummer, 
2  C.  E.  Green,  aG3;  King  v.  Euckman,  21  N.  J.  Eq.  5S».  The 
Statute  of  Frauds  is  not  a  defence.  The  contract,  payment 
of  the  purchase  money,  possession  of  the  upper  tenement, 
and  collection  of  rent,  take  the  case  out  of  the  operation  of 
the  statute.  Stark  v.  Wilder,  36  Vt.  762;  Browne  St.  Fr.  ss. 
437,  466;  Lotvry  v.  Tew,  3  Barb.  Ch.  407;  Freeman  v.  Fref- 
vtan,  43  N.  T.  34;  Miller  v.  Ball,  64  N.  Y.  286.  The  case  is 
not  affected  by  the  insolvency  proceedings.  The  assignee 
took  only  the  rights  of  the  debtor.  R.  L.  s.  isao;  Univer- 
sity V.  Joslyn,  21  Vt.  52;  Stacy  v.  Bostuick,  48  Vt.  102; 
Hackett  v.  Callender,  Sit  Vt.  97;  Leslie  v.  Bank,  33  Vt.  264; 
Briggs  v.  Parkman,  2  Met.  258;  Clark  v.  Minott,  4  Met.  346; 
Cook  V.  Tullis,  18  Wall.  333;  Kelletj  v.  Scott,  49  N.  Y.  595. 

Eedington  &  Butler,  for  the  defendants. 

The  contract  cannot  be  enforced ;  it  is  within  the  Statute 
of  Frauds.  Ballard  v.  Bond,  U  Vt.  355;  Hibbard  v.  Whit- 
ing, 13  Vt.  31;  Sherburne  v.  Fuller,  5  Mass.  133;  Oriswold  v. 
Messenger,  6  Pick.  617;  Boyd  v.  Stone,  11  Mass.  341;  Crate- 
ford  V,  Merrill,  8  Johns.  353;  Day  v.  Patrick,  30  Vt.  516. 

To  justify  the  court  in  enforcing  a  performance  of  an  oral 
contract  for  the  purchase  of  freehold  on  the  ground  that 
transfer  of  possession  is  a  part  performance  of  such  oral 
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contract,  acts  done  in  performance  must  be  such  as  could 
have  been  done  with  no  other  view  or  design  than  to  fulfil 
the  particular  contract  sought  to  be  enforced.  3  Add.  Con. 
s.  511;  Frame  v.  Dawson,  14  Ves.  3S8;  Clark  v.  Wright,  1 
Atk.  13;  Story  Eq.  s.  771;  Pike's  Adm'r  v,  Morey,  39  Vt. 
31)9;  Dyer  v.  Graves,  37  Vt.  3fi9.  The  contract  should  be 
clear,  and  confessed  by  the  answer.  Story  Eq.  ss.  754,  757. 
It  should  have  been  specific,  formal,  and  made  by  both  part- 
ners. Dillon  V.  Brown,  II  Gray,  179;  McDonald  v.  Eggles- 
ion,  2C  Vt.  154;  49  Miss.  569;  5  Wait  Act.  &  Def.  133;  3  Barb. 
Ch,  175,  1!»8.  Specific  performance  cannot  be  enforced 
against  the  assignee  without  notice.  Story  Eq.  s.  790;  Mer- 
rill v.  Pease,  51  Vt.  556;  Binghain-v.  Jordan,  1  Allen,  373;  4 
Met.  34fi,  537. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  testimony  establishes  that  J.  &  T.  Caden 
agreed  to  give  to  the  oratrix,  Mary,  the  premises  in  conten- 
tion in  paynient  for  her  services  for  them  for  ten  or  eleven 
years;  and  that  in  part  fulfilment  of  the  contract  they  al- 
lowed her  to  take  possession  of  the  tenement  in  the  upper 
story  of  the  house,  which  she  has  occupied  four  or  five 
years,  without  rent,  and  agreed  to  collect  the  rent  for  her 
of  the  lower  tenement  and  account  to  her  therefor.  Al- 
though the  immediate  contract  was  made  between  the  ora- 
trix and  Thomas  Caden,  it  was  made  known  by  Tliomas  to 
his  partner,  John  Caden,  who  did  not  object  to  the  same; 
that.'in  fact,  the  contract  was  made  in  accordance  with  an 
earlier  understanding  to  the  same  effect  between  John  and 
the  oratrix. 

Hence,  there  is  a  parol  contract  for  the  conveyance  of 
the  premises  to  the  oratrix,  full  payment  therefor  by  her. 
and  possession  thereof  by  her.  as  owner,  for  more  than  four 
years.  These  facts  take  the  case  out  of  the  operation  of 
the  Statute  of  Frauds,  and  entitle  the  oratrix  to  a  decree 
for  the  conveyance  of  the  premises  and  an  accounting,  in 
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accordance  with  the  prayer  of  the  bill  against  John  & 
Thomas  Caden.  Pike  v.  Morei/,  ^2  Vt.  37;  Stark  v.  Wilder, 
:j«  Vt.  752;  Griffith  v.  Abbott,  5G  Vt.  3i>C. 

But  John  Caden  is  now  represented  by  an  assignee  in  in- 
solvency, and  Thomas  Caden 's  estate  by  an  administrator. 
It  is  contended  that  John  Caden  took  the  premises  on  the 
death  of  Thomas  as  a  surviving  partner — the  premises  being 
partnership  property — and  that  his  assignee  in  insolvency 
therefore  takes  the  whole  interest.  This  is  doubtless  true. 
The  assignee  claims  that,  under  the  insolvent  law  of  this 
State,  he  has  the  rights  of  an  attaching  creditor,  and  con- 
tends that,  although  the  payment  of  contract  price, 
and  possession  by  the  oratrix  take  the  case  out  of  the  opera- 
tion of  the  Statute  of  Frauds  against  John  &  Thomas 
Caden,  a  creditor  could  attach  and  hold  it  against  the  ora- 
trix, and  therefore  he  is  entitled  to  liold  it  as  assignee  in  in- 
solvency of  John  Caden.  It  has  been  held  at  the  present 
term  in  The  Collpnder  Co.  v.  Marshall,  post,  that  an  as- 
signee in  insolvency,  under  the  present  State  insolvent  laws, 
takes  all  the  property  of  the  insolvent  which  an  attaching 
creditor  has  the  right  to  attach  and  appropriate  in  satisfac- 
tion of  his  debt.  But  the  possession  of  the  premises  by  the 
oratrix  long  before,  and  at  the  time  of  the  insolvency,  was 
notice  to  his  creditors  and  assignee  of  all  the  rights  thereto. 
to  which  she  was  entitled  by  virtue  of  the  contract,  pay- 
ment of  the  contract  price,  and  possession.  These  facts,  in 
regard  to  whicli  a  creditor  was  put  upon  inquiry  by  her  pos- 
session, and  which  he  would  have  learned  by  inquiry,  ren- 
dered the  premises  as  invulnerable  to  attachment  and  ap- 
propriation by  such  creditor,  as  tliey  were,  by  John  and 
Thomas  Caden,  or  by  a  purcliaser  from  them.  After  pay- 
ment of  the  price  and  possession,  John  &  Thomas  Caden 
held  the  title  to  the  premises,  not  as  of  their  property,  but 
in  trust  for  the  oratrix. 

An  attaching  creditor  of  real  estate,  with  notice  actual  or 
constructive  of  the  true  state  of  the  debtor's  title,  stands  in 
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no  better  position  than  a  purchaser  with  the  same  notice. 
Perrin  v.  Reed.  :S5  Vt.  2:  Hackeit  v.  Callender,  ;i2  Vt.  97; 
Hart  V.  Farm,  d-  Mech.  Bunk,  Wi  Vt.  252. 

A  purchaser,  with  notice,  can  acquire  no  better  title  than 
his  grantor  has.  Hence  the  oratrix  has  the  same  ritjht  to  a 
decree  against  the  assignee  in  insolvency  which  slie  had 
against  John  Caden  as  surviving  partner  of  John  &  Thomas 
Caden. 

The  pro  forma  decree  of  the  Court  of  Chancery  is  re- 
versed and  the  cause  remanded,  with  a  mandate  to  enter  a 
decree  for  the  orators  in  accordance  witli  the  prayer  of  the 
hill. 


JEREMIAH  LENEHAN  &  WIFE  r.  C.  M.  SPAULDING 
AND  A.  A.  LAMPREY. 

Dittrihutlon  of  E»tate».     Hrir  Ahgfnt  Fifteen   Years,  How  and 

of  Whttm  he  may  lienver.     Alien.     Probate 

Court.     Notice.     R.  L.  s.  2245. 


1.  The  intestate  died  Id  1871,  UTinmrried  and  wilbout  isniie,  but  lenrin^.  lu  It  wm 

siipiHW«J,  US  ber  heirs,  only  two  brotliers,  but.  in  fact,  alMt  an  abseiic  slslcr.  ilie 
female  plHliitift.  Tlie  deteiidittits  puruliaaed  the  iiit«re»t  of  one  brolLier  in  1K74; 
aud  the  Probate  Court  iu  INTT  distributed  the  estate,  one-half  to  one  hn>tlirr, 
aud  the  ulher  liaK  to  the  defeudmib*,  Ibe  assigaee*  of  the  other  brother.  In  au- 
cordanee  with  n  statute  passed  in  18Hi,— E.  L.s.  i.'"i45,— mbicb  provided  that  ilie 
abare  ol  an  heir,  aljseiit  and  unheard  of  for  tifteen  years,  conid  be  distributed 
to  the  olber  heirs,  aud  If  tlie  alMHUt  person  proved  to  be  alive  au  action  was 
f^lven  to  recuver  hia  share  o/  aiiii  one  rny^ii'hii/  the  saine.  uiiiler  oiili-r  itf  Ih : 
-viirt ;  Held,  that  thedefendauts  are  liable,  and  that  tlie  plaintiff  conld  sustain 
an  action  aKalnst  them  to  compel  payment  for  her  share;  and  that  they  are 
jointly  liahle,  having  taken  the  title  julnlly. 

2,  The  tact  that  the  Intestate  was  an  alien  cannotavail  as  a  defence. 

■1.  The  amount  to  be  recovered  in  not  tlie  value  of  the  share  at  Ibe  time  of  dislrlhii- 
tlon,  with  interest;  but  the  share  i>i  chnr);eabie  with  eipenditure^i  necessary 
for  tbe  preservation  of  the  property,  and  with  loss  caused  by  depreulalitin  with- 
out the  fault  of  tlie  distributee.  The  heir  should  be  credited  with  renin  aud 
profits,  if  any  were  or  mi){bt  have  been  reeeived. 
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Assumpsit,  Heard  on  a  referee's  report.  September  Term, 
1882,  Chittenden  County,  Taft,  J.,  presiding.  Judgment 
pro  forma  for  the  plaintiff. 

The  referee  found  that  the  intestate  died  in  1871,  leaving 
considerable  real  estate  in  St.  Albans,  consisting  of  a  farm 
of  125  acres,  and  tenements,  and  other  buildings  in  the  vil- 
lage.   Also: 

'*  I  find  that  in  February,  1877,  the  estate  of  said  Catherine 
DriscoU  was  distributed  by  the  Probate  Court  for  the  Dis- 
trict of  Franklin  to  and  among  John  G.  DriscoU,  a  brother  of 
the  intestate,  and  the  defendants  as  assignees  of  Cornelius 
DriscoU,  another  brother,  who  purchased  the  interest  of  said 
Corneiius  sometime  in  1874,  the  said  John  G.  DriscoU  taking 
one-half  of  the  estate,  and  the  defendants  one-fourth  each: 

"  That  under  the  decree  of  said  Probate  Cuaru  the  defend- 
ants took  jointly  the  farm  above  named,  and  the  land  and 
tenements  between  Depot  and  Catherine  streets,  and  have 
sold  the  farm  but  still  own  the  other  premises."  •  •  *  * 
"I  find  tliat  no  demand  was  ever  made  upon  the  defendants 
or  either  of  them  for  the  payment  of  the  claim  in  suit,  e.t- 
cepthy  the  service  of  the  writ  in  this  cause,  and  that  until 
that  time  they  never  knew  of  the  existence  of  any  such 
claim,  or  that  there  was  any  such  person  as  Mary  Lenehan. 

"  There  was  no  evidence  before  the  referee  tending  to  show 
that  said  Mary  Lenehan  was  '  absent  and  unheai-d  of '  for  a 
period  of  fifteen  years  or  any  other  period,  unless  such  evi- 
dence is  contained  in  the  probate  record  before  mentioned 
and  the  fnc^ts  found  and  reported  herein,  and  the  defendants 
insisted  tliat  such  record  was  not  competent  evidence  on  tliis 
point  and  objected  to  its  introduction  as  such,  but  tlie  objec- 
tion was  overruled. 

'•  I  find  that  Mary  Lenehan  had  been  hoard  from  by  the 
brother,  Cornelius,  within  fifteen  years  prior  to  the  distribu- 
tion in  E'ehruary,  1877,  and  that  he  had  corresponded  with 
said  M;iry  and  knew  her  to  be  living  as  late  at  least  as  the 
year  18fis,  and  that  said  Catherine  was  cognizant  within 
fifteen  years  previous  to  her  death  of  the  existence  and  resi- 
dence of  said  Mary."' 
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Also: 

"That  the  plaintiff,  Mary,  was  the  sister  of  the  said  Cath- 
erine; that  both  plaintiffs  were  born  in  Ireland,  and  emi- 
grated to  Otsego  County,  N.  Y.,  in  1851.  and  have  lived  there 
ever  since;  that  said  Mary  never  received  anything  from 
said  Catherine's  estate;  that  neither  of  the  plaintiffs  knew 
of  her  death  until  the  spring  of  1880,  and  that  this  suit  was 
commenced  soon  after." 

Extract  from  the  order  of  the  Probate  Court: 

"And  now  on  the  10th  day  of  January,  1877,  it  appears 
that  Catherine  Driscoll  died  without  issue,  and  had  neither 
father  or  mother,  and  that  the  only  brothers  that  are  now 
known  to  be  alive,  are  Cornelius  Driscoll  and  John  G.  Dris- 
coll. And  it  further  appears  that  said  intestate  had  a  sister, 
Mary,  who  has  not  been  heard  from  for  twenty  years — five 
of  said  twenty  years  since  the  death  of  said  Catherine;  and 
also  a  sister,  Hannah,  who  has  not  been  heard  from  for  over 
fifteen  years — five  of  said  fifteen  being  since  the  decease  of 
the  said  Catherine;  and  also  a  brother,  named  Daniel,  who 
has  not  been  heard  from  for  over  fifteen  years — five  of  said 
fifteen  being  since  the  death  of  the  said  Catherine;  and  that 
she  had  other  brotliers  named  William  and  Thomas,  who 
died  before  said  Catherine,  without  leaving  any  issue. 

■'  Therefore  the  court  finds  that  John  G.  Driscoll  and  Cor- 
nelius Driscoll  are  the  only  brothers  and  heirs  at  law  of 
Catherine  Driscoll,  now  alive. 

■'  And  the  court  further  finds  that  Cornelius  Driscoll  has 
sold  and  assigned  all  of  his  interest  in  said  Catherine's  es- 
tate to  Cyrus  M.  Spaulding,  of  Jericho,  and  that  personal 
notice  was  duly  given  to  said  John  Q.  Driscoll  and  C,  M. 
Spaulding  agreeable  to  law. 

•'  Therefore  the  court  does  decree  and  order  that  a  commit- 
tee of  three  judicious  and  disinterested  persons  be  appointed 
to  divide  the  real  estate  of  the  said  Catherine  Driscoll,  de- 
ceased, to  and  among  John  G.  Driscoll,  of  St.  Albans,  and 
Cyrus  M.  Spaulding,  of  Jericho,  being  the  heirs  and  repre- 
sentatives of  heirs,  by  purchase,  of  the  said  Catherine  Dris- 
coll, deceased,  in  proportion  following,  that  is  to  say:  To 
the  said  John  G.,  one  equal  half  of  said  estate,  and  to  said 
Cyrus  M.,  one  equal  half  of  said  estate,  he  being  grantee  of 
Cornelius  Driscoll,  and  that  a  warrant  duly  issue  to  said 
committee." 
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The  probate  record,  after  setting  fortli  the  appointment 
of  the  committee,  the  payment  of  debts,  &e.,  and  a  descrip- 
tion of  the  real  estate  to  be  divided,  continued: 

"And  whereas  it  has  been  made  to  appear  to  said  court 
that  John  G,  DriscoU  and  Cornelius  Driscoll  (and  said  Cor- 
nelius has  sold  and  assigned  his  interest  in  said  estate  to 
Cyrus  M.  Spaulding  and  A.  A.  Lamprey)  are  all  the  le.gal 
heirs  and  representatives  of  heirs  of  the  said  Catherine 
Driscoll,  who  by  law  are  entitled  to  said  real  estate,  the 
Probate  Court  <loth,  therefore,  hereby  decree  tlie  real  estate 
of  the  said  deceased  to  the  aforesaid  heirs  and  representa- 
tives of  heirs,  in  the  following  proportions,  to  wit:  To  John 
O.  Driscoll  one  equal  half  of  said  real  estate,  to  said  Cyrus 
M.,  one  equal  fourth  of  said  real  estate,  to  said  Lamprey, 
one  equal  fourth  of  said  real  estate." 

The  record  also  contained  the  report  of  the  committee, 
which  report  set  forth  the  appraisal  of  the  various  pieces  of 
land,  and  the  parts  thereof  set  to  the  several  persons  enti- 
tled, giving  the  land  to  said  Jolin  G.,  Cyrus  M.,  and  A.  A. 
Lamprey : 

"To  have  and  to  hold  to  the  said  John  G-.  Driscoll.  Cyrus 
M.  Spaulding,  and  A.  A.  Lamprey,  their  respective  heir.i, 
executors,  administrators,  and  assigns,  each,  the  respective 
parcel  of  said  real  estate  so  described  and  set  out  to  each  as 
aforesaid  in  severalty,  to  their  sole  use,  benefit,  and  behoof 
forever." 

The  record  also  contained  the  order  of  the  Probate  Court 
confirming  the  report  of  the  committee.  The  referee  re- 
ported tliat  he  was  unahle  to  find  that  said  Mary  was  the 
only  absent  heir, 

E.  R.  Hard,  for  the  defendants. 

The  Act  of  187(i,  being  in  derogation  of  the  common  law, 
and,  if  construed  to  reach  a  case  like  the  present,  harsh  in 
its  operation,  should  receive  a  strict  construction;  and  the 
remedy  should  not  be  extended  to  cases  not  clearly  within 
the  letter  and  spirit  of  the  statute.  Sedg.  Stat.  Law.  •ii'>7;  in 
Minn.  aSfi;  i:]  lb.  :t:20;  50  Barb.  54:;  3  N.  H.  Xi;  Ross,  J.,  in 
Pitkin  V.  Biirch,  iS  Vt.  Sil. 
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The  plaintiffs  must  show  a  compliance  with  all  the  condi- 
tions of  the  act,  and  the  existence  of  every  fact  material  to 
the  support  of  such  a  proceeding.  But  the  referee  not  only 
fails  to  find  that  Mrs,  Lenehan  was  absent  and  unheard  tif, 
but  finds  that  she  was  not.  The  plaintiffs  are  not  aided  by 
the  probate  records,  becau^  the  recital  in  the  record  of 
facts  not  material  to  the  jurisdiction  is  not  evidence  of 
those  facts,  much  less  conclusiv^.  Eedpield,  Ch.  J.,  in  15 
Am.  Law  Reg.  213;  2  Vt.  32!);  31  Vt,  67;t;  1  Greenl.  Ev,  e. 
54;J>  Notice  should  have  been  given  to  "all  persons  inter- 
ested"— Q.  S.  s.  14.  p.  411 — but  here  notice  was  given  only 
to  the  "heirs  of  said  deceased,  their  attorneys,  or  agents, 
&c."  By  the  Act  of  187(;,  the  court  could  "  order  the  share 
of  such  absent  person  to  be  distributed  among  •  •  •  • 
the  heirs  of  such  deceased  person," 

The  intention  of  the  legislature  to  limit  the  liabiHty  im- 
posed by  the  act  in  question,  to  heirs  and  not  to  extend  it  to 
parties  who  had  purchased  for  a  valuable  consideration,  is 
manifest  not  only  from  the  fact  that  heirs  only,  are  men- 
tioned as  subject  to  the  liability;  but  from  the  language 
used  in  other  parts  of  the  same  section.  To  sus- 
tain the  action,  it  must  be  shown  that  Mrs.  Lenehan 
is  the  only  "absent"  heir;  otherwise,  there  is  no  rule  for 
estimating  the  damages.  The  grantees  might  be  called 
upon  by  successive  claimants.  Hatch  v.  Hatch,  21  Vt.  450, 
The  defendants  were  improperly  joined.  A  demand  was 
necessary.  15  Vt.  443;  44  Vt.  325.  The  defendants  acquired 
their  interest  by  purchase  before  the  Act  of  1870  was  pa»se<L 
The  intestate  was  an  alien,  and  could  not  transmit  by  de- 
scent title  to  land.  6  Pet.  113;  1  Wash.  R.  P.  03;  3  lb.  44, 
234. 

Edson,  Cross  &  Start,  for  the  plaintiffs. 

The  Probate  Court  had  jurisdiction  to  decide  who  was 
heir,  and  what  proportions  each  heir  should  take;  and  its 
decision  as  to  these  questions  is  conclusive.    The  legal  effect 
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of  the  decree  in  this  case  was  to  vest  the  title  to  one-half  of 
the  estate  in  the  defendants,  as  the  representatives  of  Cor- 
nelius, one  of  the  heirs,  and  the  other  half  in  John,  another 
heir.  Orice  et  ux.  v.  Randall,  aa  Vt.  a:i9;  Stone  v.  Peasley's 
Est.  28  Vt.  710. 

The  defendants,  being  parties  to  the  decree,  taking  their 
title  under  it,  it  is  submitted  that  they  are  bound  by  the 
findings  therein  made,  which  were  necessary  to  authorize 
the  action  of  the  court,  whether  such  findings  are  recited  iu 
the  decree  or  not.  Among  thi^  are  the  fact  that  Mrs. 
Lenehan  was  "  absent  and  unheard  of,"  although  the  report 
finds  that  Cornelius  had  heard  from  her  within  the  twenty 
yeai-s.  To  hold  otherwise  would  be  to  hold  that  no  valid 
decree  could  ever  be  made.  For,  if  Mrs.  Lenehan  was  in 
fact  alive,  somebody  must  have  known  it;  and  if  the  knowl- 
edge of  Cornelius,  who  is  not  a  party  to  the  decree,  is  fatal, 
the  knowledge  of  any  other  stranger  would  be  equally  so. 
Also,  the  fact  that  the  applicant  had  complied  with  the  or- 
der of  notice,  "by  giving  personal  notice  to  all  persons  in- 
terested in  the  estate,"  and  that  notice  by  publication  was 
given.  It  would  he  a  strange  doctrine  to  hold  that  a  party 
to  this  decree  could  assert  its  invalidity  for  the  purpose  of 
defeating  the  liability  imposed  by  the  statute,  and  that  its 
validity  cannot  be  questioned  to  aflfect  the  title  acquired  un- 
der it.  The  claim  that  this  action  can  only  be  sustained 
against  an  heir,  who  takes  under  a  decree  and  not  against 
the  assignees  of  an  heir,  is  unfounded.  A  person  is  not  lia- 
ble because  he  is  heir,  but  because  he  takes  under  the  de- 
cree, and  unless  he  takes  under  the  decree  there  is  no  liabil- 
ity. Suppose  this  action  had  been  brought  against  Cornelius, 
His  answer  would  be  that  he  sold  his  interest  only,  and  not 
Mrs.  Lenehan's,  and  that  he  is  not  at  fault  because  the  de- 
fendants took  her  share. 

The  opinion  of  the  court  was  delivered  by 

RoYCE,  Ch.  J.     This  action  was  brought  under  No.  B'i  of 
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the  laws  of  1876,  now  sec.  2345  of  the  R.  L.,  to  recover  com- 
pensation for  the  share  which  the  female  plaintiff  was  enti- 
tled to  in  the  intestate  estate  of  Catherine  Driscoll.  and 
which  was  distributed  to  the  defendants  by  an  order  of  the 
Probate  Court  on  the  17th  day  of  February,  1877. 

Before  the  passage  of  tliat  law  there  was  no  statute  rem- 
edy for  an  heir  of  an  intestate  estate  who  had  been  left  out 
in  the  distribution  of  the  estate  to  recover  his  share,  or  com- 
pensation therefor.  That  law  provides,  that  where  a  person 
entitled  to  a  distributive  share  ef  such  an  estate  is  absent 
and  unheard  of  for  fifteen  years,  five  of  which  are  after  the 
death  of  the  intestate,  the  Probate  Court  may  order  such 
share  to  be  distributed  among  his  lineal  heirs,  if  he  have 
any;  otherwise  among  the  heirs  of  such  deceased  person. 
It  is  claimed  by  the  defendants  that  the  requirements  of  the 
law  were  not  so  observed  by  the  Probate  Court  as  to  justify 
the  making  of  such  an  order. 

The  law  required  that  before  any  such  order  was  made 
the  court  should  cause  notice  to  be  given  as  notice  is  given 
on  the  settlement  of  an  administrator's  account,  and  such 
other  notice,  bypublication  or  otherwise,  as  the  court  might 
deem  proper.  The  notice  required  before  the  settlement  of 
an  administrator's  account  is  to  be  given  personally  to  such 
persons  as  the  Probate  Court  should  judge  to  be  interested, 
or  by  publication  under  the  direction  of  the  court  of  the  time 
and  place  of  allowing  the  same.  R.  L.  s.  2106.  The  record 
of  the  Probate  Court  shows  that  personal  notice  was  ordered 
to  be  given  to  the  heirs  of  Catherine  Driscoll,  if  living 
within  this  State,  of  the  time  and  place  when  and  where  the 
application  for  distribution  would  be  heard,  and  that  such 
notice  was  given,  and  that  public  notice  was  given  by  pub- 
lication in  the  St.  Albans  Messenger.  The  notice  thus  shown 
to  have  been  given  was  legally  sufficient. 

It  was  necessary  that  the  court  should  find  that  the  absent 
heir  had  been  absent  and  unheard  of  for  fifteen  years,  five 
of  which  were  after  the  death  of  the  intestate.    That  fact, 
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aud  that  notice  had  been  given,  it  appears  was  found  by  the 
Probate  Court. 

It  is  claimed  that  these  findings,  and  the  recitals  that  ap- 
pear in  the  record,  are  not  conchisive.  Probate  courts  in  this 
State  are  courts  of  record;  and  judgments  reudered  by  them 
upon  matters  within  their  jurisdiction  to  determine,  unap- 
pealed  from,  are  conclusive.  To  give  the  court  jurisdiction 
over  the  absent  heir's  share  in  the  estate,  it  was  necessary, 
after  proper  notice  given,  that  the  fact  of  the  absence  of  the 
heir  for  tlie  time  specified'  should  be  found  by  the  court;  so 
that  the  court  in  making  such  finding  was  discharging  a 
duty  imposed  by  the  law,  and  its  finding  must  be  held  to  be 
conclusive.  The  court,  then,  having  acquired  jurisdiction 
over  said  share,  the  order  made  divested  the  heir  of  all  legal 
claim  to  the  estate,  and  vested  the  same  in  the  defendants.  ■ 
Giire   v.   Bandall,  2.1  Vt.   a:)0;    Slone  v.   Peaslei/s  Est.    2H 

vt.  riii.  . 

The  defendants  having  elected  to  have  the  share  of  the 
heir  distributed  to  them  jointly,  and  having  taken  the  title 
jointly,  cannot  now  excuse  themselves  from  joint  liability. 

It  is  also  claimi'd  that  the  defendants,  having  acquired 
their  interest  in  the  estate  of  Catherine  DriscoU  by  purchase, 
before  the  passage  of  the  law  of  18711,  their  rights  are  not 
affected  by  that  law.  The  answer  to  this  claim  is,  that  they 
acquired  their  title  under  the  order  of  the  Probate  Court 
made  after  tlie  passage  of  that  law,  and  made  in  pursuance 
thereof;  and  the  liability  is  imposed  upon  those  ''to  whom 
such  share  has  been  distributed  under  such  an  order." 

The  defendants  cannot  avail  themselves,  as  a  defence,  of 
the  fact  that  the  intestate  was  an  alien.  Slie  had  the  un- 
doubted right  to  purchase  and  hold  lands,  and  if  forfeited 
on  account  of  her  alienage  the  forfeiture  was  to  the  State; 
and  the  State  alone  could  assert  a  right  to  them.  Oilman  v. 
Thompson,  11  Vt.  64:J;  Cross  v.  DeVaUe,  1  Wall.  5. 

The  title  to  the  sliare  to  which  Mary  Lenehan  would  have 
been  entitled  having  vested  in  the  defendants,  a  right  of 
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action  was  given  her  against  them  to  compel  payment 
therefor;  and  the  important  question  is,  what  shall  that 
compensation  be? 

The  language  of  the  law  is:  "  He  shall  be  entitled  to  his 
share  of  such  estate,  notwithstanding  such  distribution,  and 
may  recover  in  an  action  on  the  case  for  money  had  and 
received  any  portion  thereof  which  any  one  received  under 
such  an  order,"  The  County  Court  estimated  that  compen- 
sation to  be  the  value  of  the  share  as  it  was  ascertained  at 
the  time  of  distribution,  and  interest  on  the  same  from  that 
date. 

It  will  be  observed  that  the  time  when  the  value  of  such 
share  is  to  be  estimated  is  not  fixed  by  tlie  law.  The  law  in 
that  respect  is  ambiguous:  and  in  construing  it  we  are  to 
ascertain,  if  we  can,  what  the  design  and  intent  of  the 
framers  was.  It  is  evident  to  us  that  the  intention  in  thus 
protecting  the  interests  of  absent  heirs  was  to  place  them 
in  as  advantageous  a  position  as  they  would  have  been  in  if 
the  estate  had  not  been  distributed.  If  an  executor  or  ad- 
ministrator, while  he  is  administering  upon  an  estate,  ex- 
pends money  upon  it  which  is  necessary  to  its  preservation 
anil  protection,  and  which  it  is  for  the  interest  of  the  estate 
to  have  expended,  the  expenditures  become  a  charge  upon 
the  estate  and  the  shares  to  which  the  heirs  are  entitled  are 
proportionally  diminished;  so  that  if  this  estate  had  not 
been  distributed,  the  share  of  Mary  Lenehan  would  have 
been  chargeable  with  its  proportion  of  any  such  expendi- 
tures made  upon  it  while  it  was  being  administered. 

The  adoption  of  the  rule  that  the  value  of  a  share  is  its 
value  as  ascertained  at  the  time  of  distribution,  as  an  arbi- 
trary one,  and  compelling  distributees  to  pay  upon  that 
basis,  would  frequently  result  in  great  injustice,  Tlie  prop- 
erty may  be  wholly  lost,  or  it  may  depreciate  largely  in 
value  without  the  fault  of  the  distributee,  after  distribution 
made  and  before  the  absent  heir  appears  and  demands  com- 
pensation.    To  compel  the  distributee  to  bear  the  loss  under 
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such  circumstances  would  be  inequitable  and  unjust.  It  is 
to  be  borne  in  mind  that  the  defendants  acquired  the  title 
and  came  into  the  possession  of  the  share  in  controversy 
rightfully,  and  without  knowledge  that  there  was  any  op- 
posing claim  to  it;  and  the  expenditures  they  have  made 
upon  the  property  are  presumed  to  have  been  made  in  good 
faith  and  in  the  belief  that  they  had  an  indefeasible  title. 

If  the  share  of  the  heir  has  appreciated  in  value  he  should 
be  entitled  to  the  benefit  of  such  appreciation;  if  it  has  be- 
come .less  valuable,  without  the  fault  of  the  distributee,  the 
loss  in  value  should  be  borne  by  the  heir.  If  rents  and 
profits  have  been  or  might  have  been  derived  from  the  use 
of  such  share,  the  i  heir  is  entitled  to  them.  If  necessary 
and  proper  expenditures  have  been  made  upon  the  property, 
the  heir  should  be  charged  with  his  proportion  of  such  ex- 
penditures in  reduction  of  the  amount  which  the  distributees 
are  compelled  to  pay  him.  Such  a  rule  of  accountability 
will  effectuate  what  seems  to  us  to  be  the  spirit  and  intent 
of  the  law,  and  will  work  out  just  and  equitable  results. 

It  is  evident  that  no  proper  judgment  can  be  rendered 
upon  the  facts  reported.  The  judgment  is  reversed;  and 
cause  remanded  in  order  that  it  may  be  recommitted  for 
specific  findings,  as  to  the  amount,  kind,  and  value  of  the 
repair.s  made  upon  the  property  by  the  defendants,  and  the 
necessity  for  making  them,  and  as  to  any  other  expendi- 
tures made  upon,  or  for  the  care  and  preservation  of  the 
property;  and  the  amount  that  has  been  or  might  have  been 
received  by  the  defendants  for  the  use  of  the  same,  and  its 
value  at  the  time  this  suit  was  brought. 
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Dissenting  opinion  by 

Ross,  J.  I  am  unable  to  concur  in  the  opinion  and  decis- 
ion in  regard  to  the  amount  tliat  the  plaintiffs,  under  the 
statute,  are  entitled  to  recover.  I  concur  in  the  other  parts 
of  the  decision.  I  agree  that  "the  order  made,"  by  the 
Probate  Court  February  17,  1877,  "divested  the  heir"  (the 
plaintiff  wife)  "  of  all  legal  claim  to  the  estate,  and  vested 
the  same  in  the  defendants."  The  statute,  giving  the 
plaintiffs  the  right  to  recover  for  the  share  of  the  estate,  of 
which  they  have  been  divested  by  the  order,  of  those  who 
thereby  received  the  same,  or  a  portion  thereof,  reads: 
"  But  if  such  absent  person  proves  to  be  alive  he  shall  be 
entitled  to  his  share  of  such  estate,  notwithstanding  such 
distribution,  and  may  recover  in  an  action  on  the  case  for 
money  had  and  received  any  portion  thereof  which  any  one 
received  under  such  order."  I  cannot  regard  this  language 
as  ambiguous.  It  plainly  intends  that  the  property  shall 
be  valued  as  of  the  time  of  the  order;  that  the  absent  heir 
may  recover  in  money  for  so  much  of  his  share  as  the  de- 
fendants have  received  of  the  same  by  virtue  of  the  order. 
He  may  recover  it  the  neit  day  after  the  order  is  made. 
The  defendants  take  his  property— because  it  turns  out 
that  he  is  alive — by  virtue  of  the  order,  and  thereby  become 
legally  liable  to  pay  him  for  it,  at  once.  To  my  mind  it  is 
a  misconstruction  of  the  statute,  its  intention  and  purpose, 
to  hold  that  such  distributee  holds  such  heir's  share,  after 
such  order,  in  trust  like  an  administrator  or  executor,  and 
can  charge  and  be  allowed  for  improvements,  and  must 
account  for  the  rents  and  profits  received,  or  that  he  is  to 
be  allowed  for  the  depreciation,  or  charged  with  the  rise,  in 
its  value,  after  such  order,  when  called  upon  by  the  heir  to 
pay  for  the  same.  The  opinion,  to  my  mind,  is  incongru- 
ous and  illogical,  in  that  it  holds  that  the  order  of  the  Pro- 
bate Court  divested  the  heir  of  all  legal  claim  to  the  estate, 
and  vested  the  same  in  the  defendants,  and  at  the  same 
time,  holds,  that  the  defendants  hold  the  same  in  trust  for 
the  heir,  accountable  for  rents  and  profits,  and  are  to  be 
allowed  for  improvements,  depreciation  in  value,  and  for 
care  of  the  same;  thus  treating  the  property  as  still  the 
property  of  the  heir,  notwithstanding  the  order  of  the  Pro- 
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bate  Court.  It  is  the  first  time  that  I  have  known  are  to  be 
legally  determined,  and  announced,  that  a  party,  who  had 
legally  deprived  another  of  his  property,  and  himself  be- 
come legally  possessed  thereof  so  that  he  was  legally  bound 
to  make  compensation  therefor,  when  sued  for  such  com- 
pensation, could  charge  the  original  owner  of  the  property, 
in  reduction  of  the  compensation,  for  talcing  care  of  the 
property,  or  for  improvements  that  he  had  made  upon  such 
property,  after  it  had  become  his  own,  or  that  he  should  ac- 
count for  the  rents  and  profits  he  had  made  in  managing 
the  property,  after  it  became  his  own.  The  statute 
provides,  to  my  mind,  a  plain  and  simple  method  of  deter- 
mining the  compensation  recoverable, — the  value  of  the 
property,  as  it  was  when  taken,  under  the  statute,  from  the 
plaintiff  and  given  to  the  defendants.  This  ia  a  simple  and 
certain  rule  of  compensation.  I  see  no  necessity  of  compli- 
cating it  with  improvements,  fluctuations  in  value,  rents 
and  profits,  care,  &c.,  involving  a  long  accounting,  and 
much  uncertainty,  all  subsequent  to  the  time  the  property 
passed  under  the  law  absolutely  from  the  plaintiffs  to  the 
defendants.  Suppose  the  distributive  share  of  such  absent 
heir  is  money.  Is  the  person  receiving  the  same  under  the 
order  of  the  Probate  Court  to  be  allowed  for  care  in  invest- 
ing the  same  and  to  be  charged  with  the  interest  he  re- 
ceives, and  if  he  makes  a  bad  investment  and  loses  the 
whole  or  a  part  of  it,  is  the  loss  to  fall  on  the  absent  heir? 
I  cannot  give  my  assent  to  any  such  holding  or  any  such 
construction  of  the  statute.  I  think  the  judgment  of  the 
County  Court  should  be  affirmed. 

RowELL,  J.  I  am  entirely  of  the  same  opinion.  The  two 
holdings,  that  the  defendants  are  the  absolute  owners  of 
Mrs.  Lenehan's  share  but  that  they  must  account  therefor 
as  though  they  were  trustees  of  it,  are  inconsistent,  and 
cannot  stand  together:  for  one  cannot  sustain  both  those 
relations  to  the  same  property  at  the  same  time.  I  think 
the  defendants  are  qua.ti  purchasers  of  the  property,  and 
liable  for  only  the  value  thereof  at  the  time  they  became 
such,  with  interest  thereon,  which  constitutes  the  purchase 
piece. 
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WM.  M.  DAVIS  V.  F.  A.  WILLEY,  TOWiNT  OF  ROX- 
BURY,  TR.,  AND  S.  M.  COLBlIRN,  CLAIMANT. 

Trustee  Procees,      Agency.     Claimant. 

The  principal  detendaot,  aa  a^-aX  of  tba  claimant,  enured  into  a  coatrMt  to  build  a 
bridge  for  the  trostee.  Both  the  claimant  and  defendant  worked  on  the  bridge, 
the  former  employlnjc  thelatter,  and  paying  him.  The  ofticers  of  the  towu  did 
not  know  of  tbe  ageacyi  lUld,  that  the  trustee  sboald  be  dbchargedi  and  that 
the  fund  belonged  to  the  claimant. 

Trustee  Process.  Heard  on  a  commissioner's  report  by 
the  court,  March  Term,  188:t,  Washington  County,  Red- 
field.  J.,  presiding.  Judgment  that  the  fund  belonged  to 
the  claimant:  and  that  the  trustee  be  discharged. 

The  commissioner  reported  in  part: 

"  Upon  testimony  objected  to  by  the  plaintiff's  attorney  I 
find,  that  in  letting  the  said  job  the  second  selectman. 
WiHey,  did  most  of  the  talking  on  the  part  of  the  town, 
and  tliat  the  bids  were  made  to  him;  that  the  main  part  of 
the  job  was  stone  work;  that  the  defendant  was  not  a  stone 
mason,  which  fact  was  known  to  Willey;  that  Willey,  being 
anxious  to  have  the  stone  work  thoroughly  done,  and  hav- 
ing  ill  mind  a  man  whom  he  thought  quaUfied  to  do  it,  asked 
the  defendant  who  was  to  do  tlie  stone  work  in  traae  he  bid 
off  the  job,  and  was  informed  by  the  defendant  that  the 
claimant.  Colburn,  who  was  a  stone  mason,  was  to  do  it: 
and  the  defendant  then  referred  Willey  to  some  pieces  of 
stone  work  which  Colburn  had  done;  that  shortly  before  the 
final  bid  Colburn  came  to  the  place  and  there,  in  sight  of 
the  two  selectmen,  but  not  in  the  hearing  of  either  of  them, 
had  a  conversation  with  the  defendant,  after  which  Colburn 
went  away,  and  after  he  had  gone  the  defendant  made  the 
bid  upon  which  the  job  was  let;  that  after  the  bridge  had 
been  rebuilt  the  selectmen  received  word  from  Colburn  that 
the  job  was  completed  and  a  request  from  him  to  examine 
the  work  and  see  if  it  was  acceptable;  and  tliat  from  these 
facts  Willey  supposed  that  Colburn  had  some  interest  in  the 
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joli.  anfl.  had  the  joh  heen  accepted  od  the  part  of  the  town, 
he  (Willey)  would  have  given  an  order  for  the  pay  to  eitlier 
the  defendant  or  Colbum  upon  application  for  it  by  eiiher 
(if  them.  If  the  evidence  to  prove  the  facts  stated  in  this 
])arajfraph  was  material  and  relevant  and  those  facts  are 
sufficient  in  law  to  warrant  the  tinding.  I  find,  from  these 
facts,  that  before  the  heginntn<{  of  this  suit  the  town  of 
Roxbury  had  notice  of  the  interest  and  ri^ht  of  the  claim- 
ant Colburn  iu  and  to  the  job  of  rebuilding  the  bridge  and 
tlie  pay  for  it;  otherwise.  I  find  that  the  town  of  Roxbury 
did  not.  until  after  the  service  of  the  writ  in  this  cause  upon 
the  trustee,  have  any  notice  that  the  claimant  Colbum  had 
any  interest  or  right  in  or  to  said  job  or  the  pay  for  it, 

'■I  further  find,  upon  evidence  objected  to  by  plaintiff's 
attorney,  that  the  claimant,  Colburn.  was  anxious  to  secure 
the  job  of  rebuilding  the  bridge:  that  he  did  not  expect  to 
he  present  at  the  letting  of  the  joh  and  for  that  reason  took 
measures  to  have  some  one  present  to  bid  for  him:  that,  as 
Iwtween  the  claimant  and  the  d.'feud.int.  the  defendant  bifi 
for.  and  as  the  agent  of,  the  claimant,  and  the  claimant  was 
to  do  the  job  and  have  the  pay;  and  that  the  claimant  fur- 
nished all  the  materials  for  the  job  and  bargained  and  paid 
for  all  the  work  not  done  by  himself.  Xone  of  tbe.ie  facts 
were  known  to  the  officers  of  the  town  (unless  by  reason  of 
notice  as  hereinbefore  stated)  and  the  evidence  upon  which 
they  are  found  was  objected  to  by  the  plaintiff's  attorney  as 
immaterial  and  irrelevant. 

'■  At  the  request  of  the  plaintiff's  attorney  I  report  the 
fact  that  the  defendant  did  work,  with  his  team  of  oxen, 
u])on  th<!  job.  But  I  find  that  he  was  employed  to  do  so  by 
tile  claimant:  and  that  neither  of  the  selectmen  knew  by 
whom  tiny  of  the  work  was  in  fact  done." 

The  coiimiissioner  found  that  the  contract  was  not  com- 
pleted, and  allowed  the  trustee  to  deduct  SIO  from  the  con- 
tract price. — S'iiS. 

Frank  Plumleij,  for  tlie  plaintiff. 

Jus.  X.  Johnson,  for  the  claimant. 

RoYCE.  Ch.  J,  The  only  controversy  in  this  case  was  as 
to  the  right  of  the  claimant  to  the  funds  iuthe  hands  of  the 

trustee. 
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The  contract  made  by  the  trustee  was  nominally  with 
the  defendant;  but  it  is  found  that  in  making  it  the  defend- 
aut  was  acting  as  the  agent  of  the  claimant;  so,  that  as  be- 
tween the  defendant  and  the  claimant,  certainly,  the  con- 
tract was  the  contract  of  the  claimant,  and  he  was  entitled 
to  all  the  benefits  that  miglit  result  from  its  execution.  The 
contract  was  not,  in  fact,  performed  by  the  defendant  or 
claimant,  the  work  not  having  been  done  as  the  contract 
required.  The  defendant  never  attempted  to  perform  it, 
and  had  no  legal  claim  against  the  trustee  for  services  ren- 
dered or  money  expended  under  it.  All  that  was  done 
under  the  contract  was  done  by  the  claimant,  not  by  the 
procurement  of  the  defendant,  but  evidently  because  he 
understood  that  having  authorized  the  defendant  as  his 
agent  to  make  it  he  was  under  obligation  to  perform  it. 
Having  acted  upon  that  belief  and  expended  his  time  and 
money  in  the  perfonnance  of  the  contract,  his  legal  and 
equitable  right  to  payment  is  superior  to  the  claim  of  the 
trustee. 

Judgment  affirmed. 
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ELISHA  FOSTER  v.  THE  STAFFORD  NATIONAL 
BANK. 

[In  Chancery.] 

Conit'Uutional  Law.     Statute  Authorizing  One  to  Store  WeUer  on 

Another's  Land.     To    Clear  Ob»truction»  in  River  to 

Float    Log».      Public    Use.      Compen- 

eation.     Injunction. 

1.  The  Act  nf  I8T4  anChorized  (ha  orator  vrtth  ocbeis  to  remote  the  rocks,  flood- 
wood,  &c..  Iron  tbe  bed  and  banlu  of  WlllouKliby  river,  Trom  lis  aoutce  at  tlie 
outletot  Willoiixhby  lake,  BO  aa  to  mnke  it  nnvieable  (or  the  running  or  lofRi, 
and  to  enter  upon  tbe  bed  ot  tbe  river  and  Ita  tributaries  for  that  purpose;  to 
iiinke  booms;  to  occup;  land  on  tbe  margin  of  Che  stream  for  tbe  purpose  of 
banklntt  logs,  hj  pay ing  or  tendering  all  damages.  It  vas  provided  that  It  the 
parties  could  not  agree  upon  tbe  amount  o(  damagea  tbe<r  were  to  be  fixed  liy 
the  selectmen;  and  if  they  were  dbquaiifled,  tliea  by  three  justices  of  the 
peace.  No  appeal  was  allowed,  and  uii  fuud  wasprovide-l.orBeoiirlty  require<l. 
for  payment  of  damages;  but  an  action  was  given  to  recover  them.  This  stat- 
ute was  amended  by  aii  A.ct  In  1H7)},  which  authorized  the  orator  "  to  make, 
malutalu,  and  control  gates  at  the  outlet  of  said  Wllloughhy  lake,  for  the  pur- 
pose ot  Having  water  in  said  lake."  &c.,  but  could  nnt  raise  tbe  level  at  the 
waters  above  the  ordinary  liigh-water  mark.  Tlie  amendment  contained  no 
proi'lxlon  OS  to  damages.  The  orator  erected  tbe  gates  on  defendant's  land, 
and  brouglit  this  Mil  to  restrain  it  from  removing  tbem.  No  compensation 
was  made  ot  tendered;  H-ld,  that  the  statutes  were  unconstitutional,  lu  that 
no  adequate  provision  was  made  for  coioputisatiou ;  that  the  rights  under 
au  award  or  judgment  are  not  snlUdent  for  tbe  taking  of  private  property:  , 
tliat  there  was  a  taking  of  defendant's  property;  and  that  compensatloQ  should 
have  been  made  at  the  time  ot  the  taking. 

3.    Not  decided  whether  tlie  taking  was  for  a  public  use. 

3.    CoKSTHrcTiOM  OF  Statutbh.    The  act  ot  1878  is  uot  subject  l»  tbe  Act  ot  1871 
as  to  payment  ot  damages. 

Bill  is  Chancery,  Heard  on  demurrer  to  the  bill,  Sep- 
tember Term,  1883,  Orleans  County,  Ross,  Chancellor.  The 
chancellor  stated,  that  his  opinion  was,  that  the  bill  could 
not  be  sustained;  but  that  the  constitutionality  of  the  acts 
of  the  legislature  might  be  passed  upon  by  the  Supreme 
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Court, — and  that  the  injunction  might  remain  in  force  dur- 
ing the  pendency  of  proceedings  in  court,  he  ruled  pro 
forma  sustaining  the  bill. 

The  bill  set  forth  the  claimed  rights  of  the  orator  and  his 
associate.  Evans,  under  the  acts  of  187-1  and  1878,  and  al- 
leged that  Evans  declined  to  go  on  with  the  work  and 
yielded  up  his  rights  to  the  orator;  that  the  orator  made  the 
improvements  in  the  bed  and  banks  of  the  river,  constructed 
the  gates  at  the  outlet  of  said  lake  "to  regulate  the  flow  of 
water  in  said  river";  that  he  expended  tlSOO  in  said  work; 
that  all  persons  had  had  the  right  to  use  the  river  for  float- 
ing logs,  without  hindrance  by  the  orator;  that  the  orator 
owned  a  saw-mill  at  Evansville,  was  largely  engaged  in  the 
manufacturing  of  lumber,  was  the  owner  of  large  tracts  of 
woodland  near  the  said  river  and  lake,  and  that  he  floated 
the  lumber  down  to  his  mill,  &c. 

i 

Belden  db  Ide  and  Stafford,  for  the  defendant. 

The  orator  entered  upon  the  defendant's  land,  constructed 
gates,  raised  the  water  of  the  lake  upon  the  defendant's 
land,  claims  to  exercise  exclusive  control  of  the  gates, — 
and  this  without  consent  or  compensation.  Where  real  es- 
tate is  actually  invaded  by  superinduced  additions  of  water. 
earth,  sand,  &c.,  so  as  to  impair  its  usefulness,  it  is  a  taking 
within  the  meaning  of  the  constitution,  Pampelly  v.  Grefti 
Bay  Co.  13  Wall.  181.  Judge  Cooley  says— Con.  Lim.  p. 
5+4— that  any  injury  to  the  property  of  an  individual,  which 
deprives  the  owner  of  the  ordinary  use  of  it,  is  equivalent 
to  a  taking,  and  entitles  him  to  compensation.  ;J0  Mich, 
3^1;  Morgan  V.  King,  35  N.  Y.  5(il.  There  is  no  provision 
for  compensation  in  the  Act  of  1 878.  This  ren<iers  it  clearly 
unconstitutional.  2  Kent  Com.  339;  Shaw,  Ch,  J.,  in 
Thetcherv.  Dartmouth  Bridge  Co.,  18  Pick.  501;  Stevem  v. 
Middlesex  Canal  Co.  Vi  Mass.  4(50;  Gardner  v,  Xeivbiiryli, 
13  Johns.  Ch.  162;  Sinicksojiv.  Johnson.  2  Harr.  (N.  J.)  Vi'.i; 
Cooley  Con.  Lim.  562;  Gould  Waters,  s.  250.     It  is  not  com- 
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petent  to  deprive  the  owner  of  his  property  and  turn  him 
over  to  an  action  of  law.  Gould  Waters,  s.  244;  Newell  v. 
Smith,  15  Wis.  Ifll ;  Ask  v.  Cuvimings,  50  N.  H.  CKJ;  Wallher 
V.  Warner,  25  Mo.  277;  R.  E.  Co.  v.  Paine,  37  Miss.  700; 
Henry  v.  R.  E.  Co.  10  Iowa,  540,  If  compeuBation  has  not 
been  made,  a  Court  of  Chancery  will  restrain  a  party  who 
seeks  to  occupy  the  land  of  another  by  virtue  of  eminent 
domain.  Kendall  v.  R.  R.  Co.  55  Vt.  439;  Bugbee  v.  R.  R. 
Co.  56  Vt.  96.  But  the  taking  was  not  for  a  public  use. 
People  V.  Piatt,  17  Johns.  210;  Rhodes  v.  Oli,  33  Ala.  57t*: 
Weather sfield  V.  Humphrey,  20  Conn.  227:  Oroton  v.  Hurl- 
butt,  n  Conn.  185;  Hubbard  v.  Bill,  54  111.  110;  Rone  v. 
Bridge  Co.  21  Pick.  347;  Gould  Waters,  s.  54;  Tyler  v. 
Beacher,  44  Vt.  048;  Coster  v.  Tide  Water  Co.  18  N.  J.  54: 
CooLEY.  J.,  in  Ryerson  v.  Brown,  35  Mich.  333;  People  v, 
Pittsburg,  5;J  Cal.  694. 

B.  F.  D.  Carpenter  and  O.  H.  Austin,  for  the  orator. 

A  court  of  equity  has  jurisdiction.  2  Story  Eq.  p.  924. 
The  orator  was  entitled  to  an  injunction.  3  Wait  Act.  & 
Def.  695.  It  will  be  granted  to  secure  a  franchise.  2  Story 
Eq.  927.  The  orator  stands  upon  a  right  or  franchise  con- 
ferred upon  and  accepted  by  him,  by  two  enactments  of  the 
legislature.  It  is  evident  that  the  legislature  intended  to 
confer  a  right,  both  private  and  public.  It  is  presumed  that 
the  acts  are  constitutional.  Bennington  v.  Park,  50  Vt,  178. 
The  use  was  a  public  one;  and  there  is  a  sufficient  provision 
for  the  paymentof  damages.  Wolcott  Woolen  Manf.  Co.  v. 
Upham,  6  Pick.  292;  Burnham  v.  Story,  3  Allen,  378.  When- 
ever a  stream  is  in  its  nature  capable  of  being  used  for  the 
purposes  of  floating  logs,  &c.,  a  public  easement  exists 
therein.  In  such  a  case  the  owner  of  the  soil  can  use  it  in 
all  modes  not  inconsistent  with  the  public  right.  Tyler  v. 
Beacher,  44  Vt.  648.  As  in  the  case  of  railroads,  all  persons 
have  the  right  to  use  this  stream  upon  payment  of  a  com- 
mon charge, — either  such  a  charge  as  those  persons  consent 
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to  pay.  or  such  as  the  tribunal  provided  by  the  act  shall  fix. 
11  Pet.  4a0;  a  Mich.  427;  .3  Paige,  73;  iVilliams  v.  School 
Dist.  33  Vt.  ari;  il  Barb.  350:  19  Barb.  ICC.  Actual  compen- 
sation need  not  precede  the  appropriation.  Smith  v.  Het~ 
mer,  7  Barb.  416;  Pittsburgh  v.  Scott,  1  Pa.  St.  309;  Cash- 
man  V.  Smith,  34  Me.  ^47.  From  the  length  of  time  since 
the  commencement  of  the  use,  it  is  presumed  that  compen- 
sation was  made.    Cooley  Con.  Lim.  5C2. 

The  opinion  of  the  court  was  delivered  by 

BoYCE,  Ch.  J.  This  was  a  bill  in  equity  brought  for  the 
purpose  of  restraining  the  defendant  by  injunction  from  in- 
termeddling, interfering  with,  or  removing  certain  gates, 
which  had  been  erected  by  the  orator  upon  the  land  of  the 
defendant  at  the  outlet  of  Willoughby  lake,  for  the  pur- 
pose of  storing  water  in  said  lake  to  be  used  as  occasion 
might  require  to  increase  the  flow  of  water  in  Willoughby 
river,  so  that  logs  and  other  lumber  might  be  floated 
down  said  stream;  and  was  heard  on  general  demurrer  to 
the  bill. 

The  right  of  the  orator  to  enter  upon  the  land  of  the  de- 
fendant and  erect  and  maintain  said  gates  is  attempted  to 
be  justified  under  acts  of  the  legislature,  passed  in  1874  and 
isrs.  The  Act  of  1874,  No.  181,  entitled  "  An  Act  to  au- 
thorize the  removal  of  obstructions  from  Willoughby  river," 
by  the  Ist  section,  conferred  the  right  upon  the  ofalor,  and 
such  others  as  might  be  associated  with  him,  to  clear  out 
obstructions  in  the  bed  of  said  river,  and  upon  its  banks, 
from  its  source  at  Willoughby  lake  to  Evansville,  in  the 
town  of  Brownington,  so  as  to  make  it  navigable  for  the 
running  of  logs  and  lumber,  and  to  enter  upon  the  bed  of 
said  river  and  its  tributaries  for  that  purpose,  by  paying  or 
tendering  all  damages  caused  thereby  in  the  manner  stated 
in  the  'id  section  of  said  act.  It  was  provided  by  said  3d 
section  that  in  case  the  parties  could  not  agree  upon  the 
amount  to  be  paid  to  any  person  sustaining  such  damage, 
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the  amount  was  to  be  fixed  by  the  selectmen  of  the  town  in 
which  the  property  is  situated;  and  if  the  selectmen  were 
disqualified,  they  were  to  be  fixed  by  three  justices  of  the 
peace  in  the  county  of  Orleans,  No  appeal  was  allowed 
from  the  decision  of  the  selectmen  or  justices,  and  no  fund 
was  provided,  or  security  required,  for  the  payment  of  the 
damages  that  might  so  be  found  to  have  been  sustained. 

The  Act  of  1878,  No,  214,  entitled  an  Act  to  amend  the 
Act  of  187i,  amended  said  act  by  adding  thereto  the  follow- 
ing words:  "And  they,  the  said  Foster  and  Evans,  are 
hereby  authorized  and  empowered  to  make,  maintain,  and 
control  gates  at  the  outlet  of  Willoughby  lake  for  the  pur- 
pose of  saving  the  water  in  said  lake,  but  shall  not  have 
power  to  raise  the  level  of  the  waters  in  said  lake  above  the 
ordinary  high-water  mark  of  the  last  fifteen  years."  It  is 
bj'  virtue  of  that  amendment  that  the  orator  claims  the 
right  to  erect  and  maintain  said  gates.  No  such  right  was 
conferred  by  the  Act  of  1874;  and  unless  it  is  given  by  the 
amendment  of  1878  the  orator  fails  to  show  any  right  that 
he  can  ask  the  aid  of  a  court  of  equity  to  protect  him  in  (he 
enjoyment  of. 

No  provision  is  made  in  the  amendment  for  the  ascertain- 
ment and  payment  of  the  damages  that  might  be  occa- 
sioned by  the  entry  upon  and  occupation  of  the  land  of  the 
defendant  for  the  erection  and  maintenance  of  gates 
thereon,  and  the  raising  of  the  waters  of  the  lake.  It  is 
claimed  that  the  amendment  is  subject  to  the  provisions  of 
the  Act  of  1874; — but  that  act  made  no  provision  for  the  as- 
certainment and  payment  of  damage  for  such  acts  as  the 
orator  was  authorized  to  do  under  the  Act  of  1878. 

Article  'i  ot  the  State  Constitution  provides  that:  "Pri- 
vate property  ought  to  be  subservient  to  public  uses  when 
necessity  requires  it;  nevertheless,  when  any  person's  prop- 
'  erty  is  taken  for  the  use  of  the  public,  the  owner  ought  to 
receive  an  equivalent  in  money,"  And  in  Article  5  of  the 
Constitution  of  the  United  States,  it  is  said,  "  Nor  shall 
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private  property  be  taken  for  public  use  without  just 
compensation." 

The  Constitution  limits  the  right  to  take  private  property 
to  cases  where  necessity  requires  it  for  a  public  use;  and 
then  it  can  only  be  taken  on  making  just  compensation  to 
the  owner.  In  all  grants  of  power  conferred  by  the  legis- 
lature upon  corporations  or  individuals  to  appropriate  the 
property  of  citizens,  the  right  has  been  based  upon  an  exist- 
ing necessity  for  a  public  use,  and  careful  provision  has  been 
made  for  compensation;  and  any  legislative  act  authorizing 
such  an  appropriation  when  such  a  necessity  does  not  exist, 
or  which  does  not  provide  for  compensation,  is  plainly  in 
conflict  with  the  Constitution.  Gould  Waters,  s.  250,  and 
cases  there  cited. 

The  compensation  must  be  made  at  the  time  of  the  taking, 
or  some  certain  security  must  be  given,  or  fund  provided 
for  its  ultimate  payment.  A  party  whose  property  has  thus 
been  taken  cannot  be  divested  of  it  upon  the  security  that 
an  award  or  judgment  may  furnish  him  alone.  In  this  case 
no  compensation  was  made  or  tendered,  and  no  adequate 
method  was  provided  by  which  the  damages  could  be  ascer- 
tained, or  security  provided  for  their  ultimate  payment. 

It  is  claimed  that  there  was  no  such  taking  of  the  prop- 
erty of  the  defendant  as  entitled  him  to  compensation. 
Any  injury  to  the  property  of  an  individual  which  deprives 
him  of  the  ordinary  use  of  it,  is  equivalent  to  a  taking,  and 
entitles  him  to  compensation.  Cooley  Con.  Lim.  544.  A 
right  of  entry  upon  land  for  the  purpose  of  the  erection  and 
maintenance  of  gates  upon  it,  and  the  flowage  of  land  be- 
tween high  and  low  water  mark,  is  a  legal  injury  to  the 
proprietor,  and  necessarily  deprives  him  of  the  ordinary 
and  beneficial  use  of  it.  In  Neivell  v.  Smith,  15  Wis.  101,  it 
was  decided  that  an  act  of  the  legislature  authorizing  pro. 
prietors  of  a  mill-dam  to  flow  lands  of  other  persons,  with- 
out any  provision  for  compensation  except  that  they  should 
pay  the  land  owners  the  value  of  the  lands,  to  be  ascer- 
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tained  by  the  verdict  in  an  action  of  trespass,  was  in  viola- 
tion of  that  section  of  the  Constitution  which  forbids  the 
taking  of  private  property  for  public  use  without  making 
compensation  therefor.  In  the  Grand  Rapids  Booming  Co. 
V.  Jarvis,  8  Mich.  .W8,  it  was  held  that  the  flowing  of  lands 
without  the  owner's  consent  was,  in  legal  effect,  such  a  tak- 
ing of  his  property  as  violates  the  constitutional  prohibition 
of  the  taking  of  private  property  without  compensation;  in 
Henry  v.  Dubuque  R.  R,  Co.  10  Iowa,  540,  that  the  legisla- 
ture had  no  power  to  authorize  the  taking  of  property  for 
the  use  of  a  railroad  before  compensation  made  to  the 
owner,  or  secured  to  be  made  when  the  amount  thereof  shall 
be  ascertained. 

We  entertain  no  doubt,  but  that  upon  the  facts  stated  in 
the  bill,  there  was  such  a  taking  of  the  property  of  the  de- 
fendant as  entitled  him  to  compensation. 

We  have  not  deemed  it  necessary  to  decide  whether,  upon 
the  facts  stated,  the  use  for  which  the  orator  was  authorized 
to  appropriate  the  property,  was  a  public  use  or  not;  as  the 
failure  to  make  compensation  or  to  give  such  security 
for  its  payment  as  the  law  requires,  rendered  the  act 
unconstitutional. 

The  decree  of  the  Court  of  Chancery  is  reversed,  and 
cause  remanded,  with  a  maudate  that  the  bill  be  dismissed 
with  coats. 
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FRANK    A.    WAY    v.    JONATHAN     POWERS    AND 
ABNER  H.  POWERS. 

Negligence.     Matter.     /Servant. 

Tbc  relation  ot  the  dafendantg  yna  tbat  ol  tstber  and  sod.  Tbe  son  wm  tweuty-eitrbt 
years  old,  Rdd,  while  llrinnwlth  hia  fnther  u  a  blred  man  on  hU  farm,  took  his 
fatber'n  horse  and  drove  three  mil«s  to  the  nllioad  depot  to  ^et  one  of  biH  own 
friends.  The  lather  did  not  know  tbat  the  son  took  Che  hone  until  after  be 
was  gone;  bat  eipecied  and  wu  willing  that  be  Bbould  do  so.  The  sod  bad 
driven  tbe  team  before  without  permission.  The  horse,  tied  to  a  post  in  the 
rest  of  the  depot,  vbere  tbe  deteudants  were  accustomed  to  hitch,  broke  away, 
ran  Into  the  plaintiff's  team,  and  injured  him.  The  referee  found  that  tho  son 
in  tying  the  horae  "did  not  exercise  the  prudence  of  an  average  prudent 
man";  Hefil,  that  Che  father  was  not  liable,  but  tbaC  the  son  was;  that  tlueuge 
to  use  the  horse  conid  not  be  inferred  from  the  tact  of  former  use  without 

Case  for  negligence.  Heard  on  a  referee's  report.  Decem- 
ber Term,  1883,  Caledonia  County,  Ross,  J.,  presiding. 

Judgment  for  the  plaintiff  against  Abner  H.  Powers:  but 
judgment  that  Jonathan  Powers  recover  his  costs.  The 
referee  found  in  part: 

"This  rope  halter  was  large  and  very  strong,  and  had 
been  in  use  by  the  defendants.  Its  manner  of  use  was  by 
tying  a  knot  in  the  end,  putting  it  around  the  neck  of  the 
horse,  and  slipping  this  knot  through  a  loop  in  the  rope  close 
to  the  neck,  so  the  rope  could  not  slip  over  the  head;  and  if 
this  was  properly  done,  and  the  rope  securely  tied  at  the 
other  end,  a  horse  so  hitched  could  not  get  away.  After  the 
train  came  in  Abner  went  for  his  team,  and  found  the  horse 
had  broken  away  and  was  running  up  the  road  towards 
where  the  accident  happened.  He  testified  that  the  horse 
broke  away  by  reason  of  the  knot  in  the  end  of  the  rope 
untying,  and  so  letting  the  end  slip  through  the  loop.  If 
the  horse  was  tied  with  the  rope  produced,  and  as  described 
by  Abner.  it  could  not  have  got  away  if  the  end  knot  had 
been  properly  tied.  The  knot  was  probably  then  as  it  hail 
been  for  some  time  before;  but  its  defect  consisted,  as  I 
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think,  in  its  being  made  too  near  the  end  of  the  rope,  and 
it  was  worked  out  and  untied  by  the  horse  pulling  back 
and  forth  upon  it,  according  to  its  habit,  as  above  described. 
Abner  knew  the  character  and  habits  of  this  horse  when 
separated  from  its  mate,  and  when  around  or  near  the  cars. 
He  thought  tlie  horse  was  securely  tied. 

"  In  view  of  the  habits  of  this  horse  when  separated  from 
its  mate,  and  left  hitched  alone  so  long,  and  when  near  the 
cars,  all  known  to  Abner,  and  of  all  the  circumstances  then 
existing,  I  find  that  Abner  did  not  exercise  the  prudence  of 
an  average  prudent  man  in  using  that  rope  with  said  de- 
fectively tied  knot  in  the  end,  or,  in  other  words,  in  not 
seeing    that    the    knot  was    suitably  and    properly  tied. 

"  His  father  knew  that  he  was  expecting  his  friend  about 
that  time,  but  did  not  know  that  he  took  the  team  that 
evening  until  after  he  had  gone,  and  had  given  no  permis- 
sion to  take  it,  but  expected  he  would  take  it,  and  was  will- 
ing he  should,  when  his  friend  should  c<ime.  He  had  no 
business  for  his  father  that  evening,  and  no  other  business 
than  to  go  for  his  friend." 

Belden  <£■  Ide  and  Stafford,  for  the  plaintiff. 

Abner  H.  Powers  is  clearly  liable.  Hadley  v.  Cross,  34 
Vt.  686;  Brigga  v.  Taylor,  2S  Vt.  184.  The  father  is  liable 
as  the  master  of  Abner.  Story  Ag.  s.  453;  Whar.  Neg.  s. 
lliS. 

It  is  to  be  observed  that  wherever  the  general  statement 
is  found  that,  "where  the  servant  departs  from  the  per- 
formance of  his  master's  business  and  undertakes  to  do 
something  on  his  own  account  though  vitk  the  niaster's  ma- 
terials, the  master  ceases  to  be  responsible  for  the  servant's 
negligence,''  the  phrase,  "though  with  the  master's  mate- 
rials," is  invariably  qualified  by  the  additional  phrase  "  uii- 
laicfulhj  taken,"  or,  "taken  without  the  master's  consent." 
Whar.  Neg.  s.  Ki-S;  Joel  v.  Morrison.  «  C.  &  P.  .501 ;  Sleath  v. 
Wilson,  i)  C.  &  P.  (itl7:  Welch  v.  Lawrence.  2  Chit.  2i>3.  But 
Jonathan  Powers  is  liable  on  other  and  more  general  prin- 
ciples.    The  halter  ha.l  bee;i  in  the  sam;?  untrustworthy 
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condition  for  a  long  time.  This  the  master  knew,  or  was 
bound  to  know,  Alderson,  B.,  in  Bly the  v.  Birmingham 
Water  Works  Co.  11  Exch.  784;  3  Sneed  (Tenn.)  (i77.  He 
was  bound  to  anticipate  any  injury  that  naturally  might, 
and  especially  the  injury  that  actually  did,  flow  from  it. 
Railroad  Company  v.  Stout,  17  Wall.  057;  Whar.  Neg.  s.  s. 
112,  800;  Denman,  Ch.  J.,  in  Lynch  v.  Nurdin,  1  A.  &  E.  21); 
TiNDAL,  Ch.  J.,  in  Illidge  v.  Qoodioin,  5  C.  &  P.  190;  Mc- 
Donald V.  Snelling,  14  Allen,  290. 

A.  M.  Dickey  and  Edwards,  Dickertnan  &  Young,  for  the 
defendants. 

The  judgment  in  favor  of  Jonathan  Powers  should  be 
afHrraed.  Andms  v.  Howard,  36  Vt.  248.  The  master  is 
not  hable  for  the  acts  of  his  servant  while  not  engaged  in 
the  master's  business.  Wilson  v.  Peverly,  2  N.  H.  .548;  Me- 
Manus  v.  Crickett,  1  East,  105;  1  Bl.  Com.  429.  The  dam- 
age must  be  done  while  he  is  employed  in  his  master's 
service.  1  Bl.  Com.  431;  Ellis  v.  Turner,  8  D.  &  E.  531; 
Foster  v.  Essex  Bank,  17  Mass.  479;  Howe  v.  Newmarch,  12 
Allen,  49;  The  Mechanic's  Bank  v.  The  Bank  of  Columbia, 
5  Wheat.  326,  To  render  the  master  liable,  it  must  be  shown 
that  the  servant  was  acting  under  the  authority  of  the  mas- 
ter.    Church  V.  Mansfield,  20  Conn.  287. 

If  a  servant  take  his  master's  cart  without  leave,  and 
drive  it  about  solely  for  his  own  purposes,  the  master  will 
not  be  answerable  for  any  injury  he  may  do.  35  E.  C.  L. 
541};  Mitchell  V.  Crassweller,  76  E.  C.  L.  235. 

The  act  of  the  servant  is  not  the  act  of  the  master,  even 
in  legal  intendment  or  effect,  unless  the  master  previously 
directs  or  subsequently  adopts  it.  Parsons  v.  Winchell,  5 
Cush.  693;  Vose  v.  Grant,  15  Mass.  505,  521:  Merryweather 
V.  Nixon,  S  Term,  18'J;  Mulchy  v.  Meth.  Religious  Society, 
125  Mass.  489. 

The  judgment  should  be  reversed  as  to  Abner  H. ;  for  the 
reason  that  the  referee  has  not  found  that  he  was  negligent. 
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The  opinion  of  the  court  was  delivered  by 

RoYCE,  Ch.  J.  This  action  was  brought  to  recover  com- 
pensation for  injuries  to  the  plaintiff's  psrson  and  property 
occasioned  by  the  alleged  negligence  of  the  defendants. 

It  is  found,  that  the  defendant,  Jonathan  Powers,  was  the 
owner  of  two  horses,  and  the  defendant,  Abner,  who  was 
his  son  and  hired  man,  drove  them  as  he  had  occasion  for 
private  driving,  without  special  permission  of  his  father. 
On  the  19th  day  of  May,  1879,  Abner,  who  was  expecting  a 
friend  to  make  him  a  visit  at  his  father's  home,  took  one  of 
said  horses  and  an  open  wagon,  without  the  permission  of 
his  father,  and  drove  them  to  the  depot  at  West  Burke  to 
meet  his  friend.  His  father  did  not  know  he  had  gone  until 
he  had  been  absent  some  time;  but  expected  and  was  will- 
ing he  should  take  the  team  to  bring  his  friend  from  the 
depot,  when  he  should  need  it  for  that  purpose.  Abner  ar- 
rived at  the  depot  more  than  an  hour  before  the  arrival  of 
the  train,  and  hitched  the  horse  in  as  secure  a  place  as  there 
was  around  the  depot,  and  at  the  usual  place  for  the  de- 
fendants to  hitch.  The  horse  was  restive  and  pulling  upon 
his  halter,  which  was  noticed  once  at  least  by  Abner.  He 
finally  broke  loose  and  ran  into  the  team  of  the  plaintiff, 
thereby  causing  the  injuries  to  him,  which  are  sought  to  be 
recovered  for. 

The  horse  broke  away  in  consequence  of  a  defect  in  the 
rope  with  which  he  was  tied.  The  defect  consisted  in  the 
knot  in  the  end  of  the  rope  being  too  near  the  end  of  it,  so 
that  it  worked  out  and  was  untied  by  the  continual  pulling 
of  the  horse.  In  all  other  respects  it  was  suitable  and  suffi- 
cient. And  it  is  found  that  Abner  did  not  exercise  the  pru- 
dence of  an  average  prudent  man  in  using  the  rope  with 
said  defectively  tied  knot  in  the  end;  or,  in  other  words,  in 
not  seeing  that  the  knot  was  suitably  and  properly  tied. 

It  is  clear  that  the  defendant  Abner  is  liable;  for  it  is 
found  that  the  damage  to  the  plaintiff  resulted  from  his 
negligence  in  using  the  defective  rope  in  tying  the  horse. 
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Abner  was  not  at  the  time  in  the  employment  of  his  mas- 
ter, nor  acting  upon  his  business.  He  took  the  horse,  as  we 
have  seen,  without  the  permission  or  knowledge  of  Jon- 
athan Powera,  And  no  license  to  take  him  could  be  inferred 
from  the  fact  that  he  had  used  him  upon  his  own  business 
upon  previous  occasions  without  leave.  Abner  was  not  en- 
trusted by  his  master  with  the  horse  and  carriage;  and  so 
his  master  is  not  brought  within  the  rule  of  liability  that 
has  been  held  to  apply  in  the  cases  to  which  we  have  been 
referred  by  the  counsel  for  the  plaintiff.  If  Jonathan 
Powers  should  be  held  liable,  upon  the  facts  found,  it 
would,  in  legal  effect,  be  holding  him  responsible  for  the 
damage  resulting  from  the  use  of  a  defective  article  owned 
by  him,  when  the  use  was  without  his  permission  or  knowl- 
edge. 

The  judgment  is  affirmed. 


CONRAD  TROLL  v.  SAMUEL  HANAUER  et  al., 
AND  TRUSTEE. 

Statute  of  IAmitation»,  when  not  a  Defence,  the   Cause  of  Action 
Aecraing  it^another  State.     Bankruptcy. 

The  Sutate  ot  LlmltatloD— R.  L.  b.  9T0— is  not  &  deteace.  wben  the  cnuae  at  acUon 
accrued  la  another  State,  unless  bnth  parties  realded  thera  at  the  time  the  cause 
of  action  accrued;  thns,  the  plaintiff  resided  la  Obio,  and  the  defendants  In 
PeaDsjl Tenia,  when  the  debtwaj  conlrncled,  the  residence  otueltter  party  hav- 
ing been  changed;  Held,  that  the  statute  was  not  a  bar. 

General  Assumpsit.  Pleas,  general  issue  and  Statute 
of  Limitations.  Replication,  bankruptcy,  absence  from  the 
State,  and  that  the  cause  of  action  accrued  in  another  State. 
Heard  by  the  court,  on  demurrer  to  the  replication,  Septem- 
ber Term,  1883,  Washington  County,  Ross,  J.,  presiding. 
Demurrer  sustained. 
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The  plaintiff  by  his  specification  claimed  to  recover  on 
the  ground  that,  in  1871,  he  had  signed  as  surety  a  note 
with  the  defendant,  and  at  his  request;  and  that  he,  plain- 
tiff, was  compelled  to  pay  it  when  it  matured  in  187a. 

C.  W.  Porter,  for  the  plaintiff. 

The  provisions  of  the  present  statute  can  only  apply  in 
cases  where  the  parties  are  residents  of  the  same  State  or 
government,  in  which  the  cause  of  action  rose. 

When  a  party  has  neglected  for  an  unreasonable  time  to 
enforce  his  rights  in  the  State  of  his  domicile,  where  the 
cause  arose,  and  the  other  party  resided,  it  is  proper  that 
such  laches  should  preclude  the  enforcement  of  such  rights 
elsewhere.  But  such  a  rule  should  not  prevail  when  a  party 
defendant  is  out  of  the  jurisdiction  and  in  another  State. 
Graves  v.  HWks,  19  Vt.  180;  Davis.  Adtnr,  v.  Marshall, 
.37  Vt.  71;  C  Vt.  127;  Gen.  St.  c.  63,  s.  15;  R.  L.  s.  970;  Laws 
of  1878,  No.  32. 

Pitkin  &  Huse,  for  the  defendants. 

The  last  provision  of  sec.  970,  R.  L.,  first  came  into  our 
law  by  No.  13,  Laws  of  1854. 

Before  that  time  the  saving  of  the  Statute  of  Limitations 
by  reason  of  absence  from  the  State  extended  as  well  to 
non-residents  as  to  inhabitants  of  this  State.  Dunning  v. 
Chamberlin,  (i  Vt.  127;  Gen.  St.  c.  03,  s.  15;  Laws  of  1809, 
No.  31;  Laws  of  1878,  No.  32;  R.  L.  s.  970. 

The  purpose  of  the  act  of  1854  was  to  prevent  the  en- 
forcing in  this  jurisdiction  of  stale  causes  of  action  accruing 
without  this  State  between  non-residents  wherever  resident. 

The  verbal  changes  since  made  have  not  changed  the 
law.  They  were  made  in  revisions,  and  touch  the  dress 
and  not  the  body  of  the  law. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J,    The  contention  is,  whether  the  plaintiff's  repli- 
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cations  are,  either  of  them,  a  sufficient  answer  to  the  de- 
fendant's special  plea,  setting  up  the  Statute  of  Limitations, 
that  the  causes  of  action  did  not  accrue  within  six  years 
next  before  the  bringing  of  the  suit.  The  first  replication 
avers,  among  other  things,  that  the  cause  of  action  accrued 
to  the  plaintiff  in  the  State  of  Ohio,  where  he  then  resided, 
and  ever  since  has  resided;  and  that  the  defendants  then 
resided,  and  ever  since  have  resided,  in  the  State  of  Penn- 
sylvauia.  This  replication  is  suflBcient  under  sec.  970,  R.  L., 
which  deducts  from  the  time  limited  in  which  such  actions 
may  be  brought,  the  time  the  person,  against  whom  the 
cause  of  action  accrues,  is  out  of  or  absent  from  the  State, 
having  no  known  property  in  the  State  which  can  by  the 
common  process  of  law  be  attached,  unless  the  provisions 
of  the  section  are  rendered  inapplicable  by  the  facts  stated 
in  the  replication,  bringing  it  within  the  last  clause,  or  pro- 
viso of  the  section,  which  reads:  ■'  But  the  provisions  of  this 
section  shall  not  extend  to  a  cause  of  action  accruing  in 
another  State  or  government,  when  the  parties  thereto  at 
the  time  of  the  accruing  of  such  cause  of  action  are  resi- 
dents of  such  other  State  or  government.''  The  plaintiff 
contends,  that  this  proviso  of  the  section  applies  only  when 
both  parties  to  the  action  are  residents  of  the  State  or  gov- 
ernment in  which  the  cause  of  action  accrues,  at  the  time 
the  cause  of  action  accrues.  The  present  wording  of  the 
proviso  supports  this  contention,  '  The  word  "  such  "  before 
the  words  "other  State  or  government,"  in  which  the  par- 
ties to  the  cause  of  action  are  required  to  reside,  naturally 
refers  back  to  the  single  State  or  government  in  which  the 
cause  of  action  accrues,  and  requires  that  both  of  the  par- 
ties should  at  that  time  be  residents  of  that  one  State  or 
government.  There  is  reason  in  this  requirement.  Where 
both  parties  are  residents  of  the  State  or  government  in 
which  the  cause  of  action  accrues,  the  plaintiff  has  an  op- 
portunity to  commence  his  action,  and  under  the  principles 
governing  the  Statutes  of  Limitations  in  all  countries,  the 
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statute  begins  to  run  against  the  cause  of  action  if  the 
plaintiff  neglects  to  bring  an  action.  But  if  the  defendant, 
at  the  time  the  cause  of  action  accrues,  is  a  resident  of 
another  State  or  goverument,  and  has  no  known  property 
in  the  State  where  the  cause  of  action  anses,  the  plaintiff 
is  without  opportunity  to  commence  an  action  in  the  juris- 
diction in  which  he  has  his  residence,  and  so  without  oppor- 
tunity to  stay  or  prevent  the  running  of  the  Statute  of 
Limitations,  if  the  statute  applies  in  such  a  case.  This  con- 
struction of  the  proviso,  we  think,  is  supported  by  the 
course  of  legislation  in  regard  to  it.  It  was  first  enacted 
by  act  No.  13.  of  the  Acts  of  1854.  That  act  provided,  that 
the  section  in  the  Compiled  Statutes  in  regard  to  the  ab- 
sence of  the  party,  against  whom  the  cause  of  action 
accrued,  from  the  State,  should  not  "extend  to  any  cause 
of  action  which  accrued  in  any  other  State  or  government, 
when  the  parties  thereto,  at  the  time  such  cause  of  action 
accrued,  were  residents  of  any  other  State  or  government." 
This,  apparently,  did  not  require  that  both  of  the  parties  to 
the  cause  of  action  should  be  residents  of  the  same  State 
or  government.  The  compilers  of  the  General  Statutes,  p. 
508,  sec.  15,  added  the  act  of  1854  as  a  proviso  to  the  section 
of  the  Compiled  Statutes  affected  thereby,  so  far  as  relates 
to  the  question  under  consideration,  in  the  identical  words 
of  the  act  of  1854.  But  the  legislature  changed  the  lan- 
guage of  the  proviso,  so  Hiat  it  read  in  the  General  Statute 
—Gen.  St.  (53.  s.  15— as  it  does  now  in  the  R  L.  s.  970.  The 
change  of  the  form  of  expression,  in  the  last  phrase  of  pro- 
viso, from  "any  other  State  or  government,"  which  is  very 
general,  to  "such  other  State  or  government,"  which  is 
special,  and  restricts  the  residence  of  the  parties  to  the 
cause  of  action  to  the  same  State  or  government  in  which 
the  cause  of  action  accrues,  is  significant.  But  for  an  inten- 
tional change  in  the  meaning  to  be  given  this  phrase  of  the 
proviso,  the  expression  used  by  the  original  act,  and  by  the 
compilers  in  their  report  to  the  legislature,  was  as  concise 
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and  definite  as  that  used  by  the  legislature.  The  change 
could  hardly  have  been  made  without  design.  We  cannot, 
therefore,  yield  to  the  contention  of  the  defendant,  that  no 
change  in  meaning  was  intended  by  the  change  in  the  lan- 
guage used  in  this  part  of  the  proviso.  On  this  construction 
of  the  proviso  to  sec.  070  R.  L.,  the  facta  averred  in  the 
plaintifTs  first  replication  are  a  sufficient  answer  to  the 
defendant's  special  plea. 

The  plaintiff  has  added  a  second  replication,  setting  up 
the  bankruptcy  proceedings  of  the  defendants,  and  their 
termination  without  a  discharge  to  them.  This  replication 
was  added,  though  in  violation  of  the  rules  of  pleading,  as 
both  parties  desired  the  views  of  this  court  thereon  in  case 
the  first  replication  should  be  held  insufficient.  Inasmuch  as 
the  first  replication  is  adjudged  to  be  sufficient,  the  consider- 
ation of  the  second  replication,  and  the  determination  of  its 
legal  sufficiency,  become  immaterial,  and  no  opinion  is 
expressed  thereon. 

The  j>ro/orma  judgment  of  the  County  Court  is  reversed, 
and  judgment  rendered  that  the  plaintiff's  first  replication 
is  sufficient,  and  the  demurrer  thereto  overruled,  and  the 
cause  remanded  to  be  proceeded  with  in  the  County  Court. 
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STATE  V.  TEOY  &  BOSTON  R.  R.  CO. 

Railroad   Co.   Obttructing   Highway.     Lessor.     Let  see. 
Evidence. 

1.  A  rsilroid  oorporntlon  may  be  lodlcled  tor  obstructing  a  bighwa;. 

2.  Wlien  a  railroad  corporstlon,  wkbont  law  or  right,  bo  obstructn  a  hijcbviiy  bf 

biiiltllag  the  road-bed  within  Its  limits,  that  it  could  be  tndicted  tor  crealliig  a 
nuisance,  tbe  lessee  ot  aucb  railroad  company,  trom  laptie  ol  time,  or  acqul- 
enceDce  on  the  part  at  tbe  toirn,  gaius  no  rigbt  to  encroacb  further  upon  the 
blgbvay,  as  the  exigencies  ot  its  business  may  require,  tor  tbe  parpose  of  n-ld- 
eniug,  repairing,  and  aCrBLKhteDlng  its  track ;  and  there  is  no  presumption  that 
tbe  company  in  taking  a  part  look  the  nhole  ol  the  highway,  when  nil  the  evi- 
dence tended  to  prove  that  the  original  obstruction  wag  without  autborlty  ot 

3.  And  it  such  lessee,  in  repairing  its  track,  suffer  stone  and  gravel  to  run  Into  tbe 

bigliwaj,  and  remain  there  an  uureaaoiiable  time  so  as  to  impede  travel,  it 
would  be  an  indictable  nuisance. 

4.  Tbe  defendant  having  been  indicted  for  obstructing  a  highway,  to  show  its  dan- 

gerous condition  and  tbe  relaLlon  ot  tbe  blKhiray  and  the  railroad,  evidence  was 
adiiilsslble  to  prove  that  tliere  were  no  cattle-guards  at  the  crossings;  and  that 
water  bad  been  thrown  trom  the  aide  ot  an  engine  upon  horses  travelling  in  the 
highway. 

Indictment  for  obstructing  a  highway  in  the  town  of  Pow- 
nal.  Plea,  not  guilty.  Trial  by  jury,  June  Term.  18?(;t, 
Bennington  County,  Powers,  J.,  presiding.  Verdict,  guilty; 
and  the  respondent  was  sentenced  by  the  court  to  pay  a  fine 
of  8100  and  costs. 

The  indictment  was  found  at  the  June  Term,  JSfO. 
The  State  gave  evidence  showing,  that  the  Southern  Ver- 
mont Railroad  Company,  a  corporation  chartered  by  the 
legislature  of  Vermont  in  1848,  surveyed  and  built  the 
railroad  in  question;  that  it  was  built  In  the  years  1856, 
1857,  and  1858;  that  it  was  constructed  for  a  distance  of 
about  forty  rods  wholly  within  the  surveyed  limits  of  a 
public  highway  then  much  used  for  travel;  that  the  travelled 
track  of  said  highway  as  thereupon  used  was  near  the 
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westerly  side  of  said  surveyed  limits,  and  part  of  the  way 
alon^j^  the  bank  of  Hoosac  River,  which  was  the  westerly 
boundary  of  said  highway  at  said  point;  that  the  bed  of  the 
railroad  was  constructed  directly  along  and  upon  the 
travelled  track,  whereby  the  public  were  compelled  to  use  a 
new  path  for  travel,  the  same  being  forced  to  the  east  near 
the  highway  fence,  the  railroad  being  between  the  highway 
and  the  river,  and  a  railroad  crossing  at  each  ead  of  the 
forty-rod  piece  of  road,  the  use  of  which  was  unsafe  for 
travel.  The  evidence  on  the  part  of  the  State  further  tend- 
ed to  show,  that  said  Southern  Vermont  R.  R.  Co.  so  built 
its  railroad  without  taking  any  steps  to  acquire  a  legal 
right  so  to  do  by  appraisement  of  damages,  or  by  providing 
any  substitute  highway;  that  no  arrangement  was  ever 
made  with  any  town  officer  in  respect  thereto,  and  that  when 
one  of  the  selectmen  inquired  of  Mr.  Haupt,  the  contractor 
building  the  road,  if  they  were  going  to  furnish  a  suitable 
highway,  he  replied  that  they  were  going  to  build  the  road 
through  there  and  abide  the  results;  that,  in  1856,  in  antici- 
pation of  that  proposed  construction  of  said  railroad  it  was 
leased  by  said  company  to  the  respondent,  a  corporation 
under  the  laws  of  NewTork,  the  lease  to  take  effect  on  the 
completion  of  the  road,  the  lessee  to  make  all  repairs,  and 
keep  the  road  in  operation;  that  the  respondent  took  posses- 
sion in  1858,  and  has  since  operated  and  maintained  it;  that 
in  187C  the  respondent,  in  view  of  its  increasing  business, 
entered  upon  a  system  of  general  repairs  of  its  road-bed; 
that  it  was  widened,  and  large  quantities  of  earth,  gravel, 
and  stones  were  deposited  upon  the  easterly  side  thereof, 
which  ran  down  into  the  highway  then  used  as  a  travelled 
path,  and  that  the  obstructions  rendered  it  dangerous.  The 
evidence  on  the  part  of  the  respondent  tended  to  show,  that 
the  work  was  done  on  the  westerly  side  of  the  road-bed; 
that  the  travelled  path  of  the  highway  was  not  encroached 
upon,  or  but  to  a  very  slight  extent,  if  any;  that  the  work 
was  properly  done,  and  that  the  repairs  were  necessary. 
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The  State  did  not  claim  but  that  the  railroad  was  improved 
by  the  work,  or  but  what  the  repairs  were  necessary;  but 
did  claim  that  the  highway  was  materially  narrowed,  made 
more  dangerous,  and  this  without  right.  The  respondent 
gave  no  evidence  tending  to  show  any  legal  right  to  occupy 
■  said  portion  of  the  highway,  unless  the  right  to  repair  in  a 
proper  manner  impliedly  gave  it  such  right;  but  it  did  intro- 
duce evidence  tending  to  show  that  during  a  part  of  the 
time  the  railroad  was  being  built,  one  of  the  selectmen  of 
Pownal  was  a  director  in  the  said  Southern  Vermont  B.  R. 
Co.,  an<l  that  he,  and  the  other  town  authorities,  knew  just 
where  the  road  was  being  built.  The  State  omitted  to  show 
that  the  respondent  had  ever  had  notice  that  the  original 
taking  of  the  highway  was  wrongful;  but  did  give  evidence 
tending  to  show  notice  of  objection  made  to  the  new  en- 
croachments. One  witness,  against  t^ie  respondent's  objec- 
tion, was  allowed  to  state  that  there  were  no  cattle-guards 
at  the  crossings,  and  nothing  to  prevent  stock  going  on  to 
the  railroad.  Another  witness, — respondent  objecting, — 
having  stated  that  the  space  between  the  railroad  and  high- 
way was  "  rather  narrow,"  was  asked:  "  Whether  you  can 
get  beyond  the  reach  of  the  water  iJhen  it  is  thrown  out  of 
the  steam-chest?"  and  answered,  "They  threw  water  on  a 
young  team" — [interrupted]. 

Q.  "  You  have  seen  water  as  it  flies  from  the  side  of  an 
engine.  Now.  whether  or  not,  a  horse  is  out  of  the  reach  of 
that  stream  of  water?"  A.  "I  know  that  water  could  be 
thrown  upon  horses.  If  I  am  allowed  to  answer,  I  know  it 
has  been." 

The  respondent  requested  the  court  to  charge  the  jury: 

"  1.  That  the  entry  upon  the  highway  shown  was  under 
a  legal  right  conferred  by  its  charter  on  the  Southern  Ver- 
mont Railroad  Company; 

"2.  That  the  building  of  its  railroad  on  apart  thereof 
did  not  constitute  an  obstruction  of  the  highway,  except 
one  authorized  by  statute; 

"  3.    That  the  entry  and  constructing  of  a  railroad  on  the 
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highway  having  been  authorized  by  statute,  no  subsequent 
act  or  omission,  shown  on  this  trial,  would  render  such  entry 
and  obstruction  illegal,  or  an  obstiniction  of  the  highway; 

"4.  That,  when  the  Troy  &  Boston  Railroad  took  pos- 
session of  this  railroad  under  their  lease,  after  the  construc- 
tion of  the  road,  the  presumption  was  that  the  Southern 
Vermont  Railroad  Co.  had  legally  afcquired  the  right  to 
build  it  where  it  was,  and  the  Troy  &  Boston  Railroad  Co. 
would  not  be  liable  for  maintaining  and  operating  the  same 
until  they  had  had  knowledge  of  the  circumstances,  or  at 
least  that  the  track  was  upon  the  old  highway;  that  there 
is  no  evidence  that  respondent  had  such  knowledge  at  the 
time  this  indictment  was  found." 

The  court  refused  to  comply  with  the  foregoing  requests 
except  as  follows: 

"At  the  time  the  Southern  Vermont  Railroad  was  built 
at  this  point,  they  entered  upon  an  existing  public  highway, 
and  so  far  as  the  evidence  in  this  case  shows,  they  never 
made  any  arrangement  with  the  officers  of  the  town,  nor 
did  they  provide,  without  such  an  arrangement,  any  by-way 
for  the  public  travel.  Our  laws  upon  this  subject  provide 
that  a  railroad  company  may,  in  the  construction  of  their 
road,  appropriate  to  their  use  a  public  highway;  but  if  they 
do  so,  they  are  obliged  by  law  to  provide  a  suitable  by-way 
in  place  of  it,  so  that  pubhc  travel  will  not  be  interfered 
with  and  obstructed  any  more  than  is  absolutely  necessary. 
The  wrongful  taking  of  the  highway  in  the  first  instance 
was  (lone  by  the  Southern  Vermont  Railroad  Company;  and 
if  any  one  is  answerable  for  that  wrongful  taking,  it  was 
that  company,  and  not  some  person  who  has  come  in  since. 
"There  is  no  evidence  that  tlie  Troy  &  Boston  Railroad 
has  had  any  notice  that  the  Southern  Vermont  Railroad 
Company  had  wrongfully  taken  that  highway,  so  that  when 
they  came  into  possession  they  were  not  wrongfully  in  that 
highway;  hence,  all  that  part  of  the  evidence  is  excluded 
from  your  consideration;  and  you  are  brought  down  to  the 
inquiry  as  to  what  took  place  on  the  occasion  in  laTtJ  and 
1877,  when  those  repairs  were  made." 
The  respondent  further  requested  the  court  to  charge: 
"5.  That  maintaining,  repairing,  and  operating  a  rail- 
road on  a  highway  by  the  Southern  Vermont  Railroad  Com- 
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pany,  or  by  its  lessee,  on  which  a  legal  entry  had  been  made 
an«f  a  railroad  lawfully  constructed,  if  properly  and  pru- 
dently done,  without  unnecessary  damage  to  the  highway, 
does  not,  nor  does  either  of  them,  constitute  under  their 
charter  an  unlawful  obstruction  of  the  highway; 

•■^.  That  the  obstrnction  complained  of,  being  a  perma- 
nent and  continuing  one,  made  with  color  of  right,  that  the 
Troy  &  Boston  Railroad  Company,  by  prudently  and  prop- 
erly operating  and  maintaining  the  railroad  of  the  South- 
ern Vermont  Railroad  Company,  has  not  obstructed  a  high- 
way; 

"  7.  That  if  the  people  have  failed  to  show,  beyond  a 
reasonable  doubt,  that  notice  of  a  substantial  and  contin- 
uous obstruction  by  it  to  the  highway  in  question  of  the 
points  indicated  in  the  testimony  was  brought  to  the  knowl- 
edge of  the  Troy  &  Boston  Railroad  Company,  that  this 
jury  must  acquit." 

The  court  declined  to  charge  in  accordance  with  said 
requests,  but  charged  as  follows,  on  the  points  therein  re- 
ferred to: 

'■Looking  upon  these  two  roads,  the  railroad  and  the 
highway,  as  they  were  in  18?(J,  and  without  looking  back 
at  all  or  to  what  took  place  anterior  to  that  time,  you  find 
that  this  Troy  &  Boston  Railroad  was  located  by  the  side 
of  this  public  highway.  I  think  the  evidence  tends  to  show 
that  both  tracks  (the  track  on  the  highway  and  the  rail- 
road) were  within  this  space  of  four  rods,  that,  it  was  said, 
was  originally  taken  by  the  highway  itself;  but  however 
that  may  he,  tlie  two  tracks  run  very  near  each  other.  The 
Troy  &  Boston  Railroad  Company  is  in  the  rightful  and  law- 
ful possession  of  its  right  to  have  its  road  run  through 
there;  and  this  public  highway  is  a  rightful  road;  the  pub- 
lic have  a  right  to  use  it,  and  have  the  right  to  have  it  pre- 
served for  their  use;  so  that  the  two  tracks  standing  side  by 
side,  and  each  managed  in  a  certain  sense  for  the  public  in- 
terest, and  for  the  service  of  the  public,  each  one  has  the  right 
to  say  to  the  other,  '  You  must  not  encroach  upon  me,'  The 
Trny  &  Boston  Railroad  Company  has  no  more  legal  right 
to  place  an  encroachment  upon  the  track  of  the  highway, 
than  the  public  authorities  of  Pownal  in  charge  of  that 
higliway  have  the  right  to  place  encroachments  upon  the 
railroad;  but  the  officers  in  charge  of  each  owe  to  the  other 
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a  relative  duty  to  manage  their  own  road  in  such  a  way  as 
to  work  DO  obstruction  to  or  create  any  encroachment  upon 
the  other;  these  are  the  relative  rights  and  duties  of  the  two 
roads  to  each  other. 

"  Now.  then,  the  question  arises.  Did  the  Troy  &  Boston 
Railroad  Company,  as  alleged  in  this  indictment,  maintain 
a  nuisance?  did  they  place  any  obstructions  upon  the  public 
highway  in  18?6  or  1877,  where  this  work  was  done,  of  such 
a  character  or  to  amount  to  a  nuisance  to  the  public  travel? 
"The  question  whether  there  was  a  nuisance  in  this  case 
or  not,  is  for  you  to  determine.  It  is  not  pretended  that  the 
whole  of  the  highway  was  taken;  but  it  is  claimed  that 
it  was  so  far  encroached  upon  by  the  deposit  of  earth, 
stones,  and  other  material,  as  to  force  the  travel  nearer 
the  fence  on  the  east  side,  and  that  in  this  way  the  public 
travel  was  substantially  interfered  with.  If  it  was,  as  this 
evidence  tends  to  show,  then  it  was  a  nuisance  for  which 
the  respondent  may  be  charged  under  this  indictment.  But 
it  is  ail  a  question  for  you  to  say. 

'■  The  length  of  time  that  such  an  obstruction  may  remain 
upon  a  highway  is  not  the  standard  by  which  to  determine 
whether  it  was  a  nuisance  or  not;  an  obstruction  placed 
upon  a  highway  for  an  hour  might  be  as  serious  and  as  ef- 
fectually create  a  nuisance  as  if  it  remained  there  a  day  or 
month.  That  is  not  the  standard;  the  test  is  to  be  found  in 
the  character  of  the  obstruction  itself,  and  not  in  the  time 
it  is  left  there;  so  that  in  determining  this  question  as  to 
the  effect  of  the  repairs  that  were  made  in  187(i  or  1877  upon 
the  highway,  you  are  not  to  say  that  an  obstruction  that 
rested  upon  the  highway  temporarily  or  necessarily  proved 
that  it  was  not  a  nuisance;  but  in  that  conntiction  tlie  court 
will  tell  you  that  the  railroad  company  has  a  right  that  is 
to  be  regarded,  and  that  is  this:  they  are  servants  of  the 
public,  they  are  engaged  in  the  public  employment  of  trans- 
porting the  people  from  point  to  point,  and  being  engaged 
in  that  service  they  owe  to  the  public  the  duty  to  have  their 
road-bed  in  a  safe  condition,  and  owing  that  duty,  obviously. 
they  must  have  the  right  to  repair  their  road-bed  to  the  end 
that  they  may  discharge  that  public  duty;  they  have  the 
right  to  take  all  necessary  and  proper  measures  to  repair 
their  road.  If  they  find  it  necessary  to  change  a  curvature, 
they  have  the  right  to  do  that,  but  if  they  make  any  encroach- 
ment upon  the  highway  or  upon  any  abutting  land  owner, 
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they  must  regard  his  rights  in  doing  it.  In  otherwords,  gen- 
tlemen, in  making  their  repairs  they  must  do  it  in  a  reason- 
able manner  so  far  as  respects  the  rights  of  otliers  that  are 
affected  thereby,  whether  those  others  are  the  public  occu- 
pying the  public  highway,  or  land  owners  occupying  land 
along  their  line;  so  that  in  determining  this  question  of 
what  was  done  in  1870,  you  are  to  keep  in  mind  the  duty 
that  the  railroad  owes  its  patrons,  the  public,  and  also  the 
duty  which  they  owe  to  the  officers  of  the  town  in  which 
this  highway  was  located  in  encroaching  upon  that  by  ob- 
structions or  interfering  with  tlie  public  travel.  Now,  then, 
any  obstruction  placed  upon  the  highway  that  impedes  or 
delays  public  travel  would  be  a  nuisance.     *     *    *     • 

"  How  was  it  between  the  two  crossings?  Was  the  road 
filled  up  two  feet  or  more,  and  did  the  employes  of  that 
railroad  company  in  doing  that  work  deposit  material  upon 
the  highway,  that  was  suffered  to  remain  there  and  impede 
the  public  travel?  If  they  did  it  is  a  nuisance,  or  is  evi- 
dence of  a  nuisance,  and  it  is  for  you  to  say  whether  it  is  or 
not. 

"On  the  other  hand,  was  that  track  changed  as  the  en- 
gineer says?  was  a  cut  made  at  the  north  crossing  and  a 
fill  at  the  south  crossing?  If  it  was,  it  would  hardly  be 
possible  for  the  material  to  run  down  and  form  an  impedi- 
ment in  the  highway. 

"Are  you  satisfied  beyond  a  reasonable  doubt,  gentlemen, 
that  the  track  was  filled  up  with  material  in  it,  that  was  suf- 
fered to  run  down  upon  the  highway  and  obstruct  its  use 
and  create  a  nuisance?  The  State  insists  also  that  this 
track  was  moved  to  the  east;  and  this  highway  thus  nar- 
rowed up  and  the  opportunities  for  travel  restricted  by 
being  forced  against  the  fence.  How  was  that  fact?  Now, 
in  respect  to  that,  gentlemen,  if  it  is  true  that  the  railroad 
company,  as  I  have  already  stated  to  you,  respecting  its 
road-bed,  its  grade,  fee,  has  the  right  to  change  their  curv- 
ature, if  such  change  is  necessary  to  the  proper  and  benefi- 
cial use  of  their  road,  but  in  changing  it  they  have  no  more 
right  to  crowd  the  highway  in  doing  that  work  than  they 
have  to  crowd  it  by  changing  their  grade.  They  both  stand 
u[>on  the  same  footing.     *     ♦     *     * 

"And  in  respect  ti>  this  change  of  the  track,  as  I  have 
already  stilted  in  respect  to  the  change  of  the  grade,  if  tho 
track  was  merely  moved  to  the  east  for  the  temporary  pur- 
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pose  of  making  repairs,  and  then  brought  back  as  far  to  the 
west  as  it  was  before,  that  of  itself  is  very  slight,  if  any, 
evidence  of  a  nuisance;  because  it  is  a  right  that  grows  out 
of  a  duty  which  the  road  has;  the  duty  that  the  road  must 
make  these  repairs.  Now  then,  if  in  the  necessary  doing 
of  that  work  the  track  is  temporarily  carried  to  the  east, 
and  t)ien  brought  back  as  soon  as  the  repairs  are  made,  and 
the  repairs  are  made  as  expeditiously  as  practical,  such 
temporary  change  of  the  line  is  not  a  nuisance;  is  not  evi- 
dence of  a  nuisance,  because  the  company  is  doing  just 
what  it  is  bound  to  do,  and  it  cannot  be  charged  as  of  a 
crime  for  any  necessary  act  in  the  doi  ng  of  its  proper  work  ; 
80  that,  gentlemen,  the  whole  question  then  is  reduced  to 
the  single  inquiry,  of  what  the  railroad  company  did  in  re- 
spect to  any  change  which  it  made  in  its  grade  or  any  change 
which  it  made  in  respect  to  the  line  of  its  tracks,  and  thus 
placed  any  obstruction  upon  the  highway  that  in  your  judg- 
ment amounts  to  a  nuisance." 
The  respondent  further  requested  the  court  to  charge: 
"  10,  That  the  remedy  by  indictment  for  obstructing  a 
highway  under  the  circumstances  disclosed  in  this  case,  is 
not  applicable  to  a  road  constructed  under  the  charter  of  the 
Southern  Vermont  Railroad  Company; 

"  II.  That  the  entry  of  and  construction  by  the  Southern 
Vermont  Railroad  Company  of  its  road  in  this  highway, 
was  an  additional  burden  thereon  authorized  by  law,  and 
does  not  constitute  an  offense  at  common  law; 

"  13.  That  a  railroad  having  been  authorized  by  the  same 
high  power  to  be  built,  any  ordinary  and  usual  exorcise  of 
that  power,  unless  expressly  prohibited,  does  not  constitute 
an  indictable  offense; 

■'  13.  That  the  provisions  of  the  charter  in  that  behalf 
are  in  lieu  of  proceedings  by  indictment  for  ohstructing  a 
highway,  occupied  as  disclosed  in  this  case; 

■■  U.  That  the  State  has  failed  to  show  an  offense  on  the 
part  of  the  Troy  &  Boston  Railroad  Company; 

"  l.i.  That  the  facts  disclosed,  including  the  lapse  of  more 
than  twenty  years,  warrant  the  jury  in  finding  that  a  law- 
ful grant,  not  proved,  was  made  to  the  Southern  Vermont 
Railroad  Company  or  to  lessee; 

■'  IC.  It  is  to  be  presumed  from  the  long  acquiescence  of 
the  town  of  Pownal  in  the  actual  location  and  construction 
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of  this  railroad,  that  all  the  provisions  of  the  law  affecting 
highways  occupied  in  that  town  had  been  complied  with; 

"17.  Tliat  under  its  charter  and  as  this  law  was  when 
the  Southern  Vermont  Railroad  was  built,  it  had  the  right 
to  enter  and  take  the  highway  the  same  as  other  real  estate 
without  substituting  another  road  therefor; 

"  IS.  That  the  actual  survey  and  location  and  building 
of  the  road  constituted  the  taking  of  the  land,  and  if  that 
was  done  without  objection  on  the  part  of  the  town  or  its 
authorities,  and  they  permitted  the  railroad  to  be  built,  it 
then  became  too  late  for  the  town  or  the  State  to  take  ad- 
vantage of  any  omission  of  duty  on  the  part  of  the  railroad 
by  indictment; 

"  Ifl.  The  acts  of  the  Troy  &  Boston  Railroad  Company 
in  repairing  and  maintaining  this  railroad,  if  proper  to  be 
done,  and  done  in  a  proper  and  provident  manner,  are  the 
acts  of  its  lessors,  and  the  respondent  is  not  liable." 

The  court  refused  to  comply  with  the  foregoing  requests 
except  so  far  as  the  charge  is  related  above. 

To  the  refusal  of  the  court  to  charge  as  requested  in  its 
5th,  (ith,  7th,  and  8th  requests,  the  respondent  excepted,  and 
to  the  court's  refusal  to  charge  in  accordance  with  its  other 
requests,  except  so  far  as  they  were  complied  with,  and  to 
the  charge  as  given,  upon  said  requests,  the  respondent  also 
excepted. 

Batchelder  db  Bates,  for  the  respondent, 

It  was  the  right  and  duty  of  the  company  to  keep  its 
road-bed  in  proper  and  safe  condition  for  the  passage  of 
trains  and  for  safely  carrying  the  public  over  the  same. 

If,  by  increase  of  traffic,  it  became  necessary  to  widen 
the  bed  and  change  the  alignments,  in  order  to  safely  run  its 
trains,  it  was  its  duty  to  do  so. 

The  respondent  was  bound  by  law  to  run  its  trains  and 
carry  the  public  over  its  road.  It  was  bound  to  exercise  all 
ordinary  prudence  and  caution,  both  in  the  running  of  its 
trains  and  in  the  construction  of  its  road-bed,  that  the  great- 
est safety  might  be  enjoyed  by  the  travelling  public. 
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This  implies  the  right  to  repair  its  road  from  time  to  time; 
to  change  itB  alignment  and  widen  its  road-bed. 

That  the  public  had  travelled  and  were  travelling  along  the 
foot  of  the  slope  of  the  bed,  and  had  been  travelling  there 
for  years,  perhaps,  could  not  interfere  or  hinder  the  railroad 
company  from  encroaching  upon  the  track,  or  even  filUug  it 
up,  provided  only  it  was  necessary  so  to  do. 

So  far  as  the  respondent  was  concerned,  that  highway  had 
been  condemned  for  railroad  purposes,  including  the  ordi- 
nary repairs  and  improvements  usually  made,  and  which 
might  necessarily  be  expected  to  be  made,  and  the  public, 
by  travelling  or  being  allowed  to  travel,  or  drive  over  that 
travelled  track,  could  not  deprive  the  railroad  of  its  right 
when  it  became  necessary  to  exercise  it. 

J.  L.  Martin  and  A.  F.  Walker,  for  the  State. 

The  obstruction  was  a  nuisance;  and  a  tenant  who  con- 
tinues a  nuisance  is  responsible  equally  with  the  landlord. 
Wood  Nuis.  ss.  77,  2C8,  271;S/a*ev.  Woodward,  23  Vt.  92; 
State  V.  Atkinson,  )ii  Vt.  448.  The  respondent  was  properly 
indicted  and  fined.  State  v.  Wilkinaon,  2  Vt.  480;  Richard- 
son V.  Vt.  Cen.  B.  R.  Co.  25  Vt.  476;  People  v.  X.  Y.  Cen. 
R.  R.  74  N.  Y.  302;  Commonwealth  v.  Boston  &  Lowell  R.  R. 
•i  Gray,  54;  State  v.  Vt.  Cen.  B.  R.  Co.  27  Vt.  103;  Common- 
wealth V.  Old  Colony  R.  R.  14  Gray,  93;  Pierce  R.  R.  343, 
246;  Mills  Em.  D.  ss.  200,  202. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  It  is  well  settled  in  this  State  and  elsewhere, 
generally,  that  a  railroad  corporation  may  be  indicted  for 
obstructing  a  highway.  State  v.  The  Vt.  Cen.  R.  B.  Co.  27 
Vt.  103;  Pierce  R.  R.  243. 

It  is  not  contended  by  the  respondent,  except  inf  erentially 
from  its  requests,  that  it  could  not  be  indicted  for  such  ob- 
struction. But  it  contends,  that  it  is  to  be  presumed  that 
the  Southern  Vermont  Railroad  Company,  when  it  laid  out 
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and  built  its  road  for  about  forty  rods  wholly  within  the  limits 
of  the  lughway,  took  the  whole  highway,  or  if  not  the 
whole,  sufficient  of  it  to  allow  it  to  widen,  repair,  and  * 
straighten  its  road-bed  and  track  from  time  to  time,  as  the 
exigencies  of  its  business  might  require.  On  the  facts, 
which  the  evidence  of  the  State  tended  to  establish — and 
there  is  no  statement  in  the  exceptions  of  any  evidence  tend- 
ing to  establish  the  contrary — we  do  not  think  any  such 
presumption  arose.  The  facts  which  the  evidence  tended 
to  establish,  are,  that  the  Southern  Vermont  Railroad  Com- 
pany took  the  highway,  so  far  as  it  occupied  it  in  construct- 
ing its  road,  without  right,  without  agreement  with  the 
selectmen  of  the  town  therefor,  without  the  action  of  com- 
missioners, and  without  having  provided  any  substitute 
highway.  The  statute,  R  L.  s.  ;i37i.  then  in  force,  allowed 
a  railroad  corporation  to  take  a  highway  for  the  construc- 
tion of  its  railroad  only  upon  agreement  in  writing  with  the 
selectmen  of  the  town,  or  by  the  award  in  writiogfor  a  sub-  ■ 
stitute  highway  of  the  commissioners  to  appraise  land  dam- 
ages, which  agreement  and  award  are  required  to  be 
recorded  in  the  town  clerk's  office— R.  L.  s.  3379— and  then 
vest  in  the  corporation  the  right  to  take  the  highway  only 
upon  its  construction  of  the  substitute  highway.  There 
was  no  evidence  in  the  case  tending  to  show  that  the  South- 
ern Vermont  Railroad  Company  ever  acquired  the  right  to 
take  the  highway  in  question  by  either  of  the  methods 
given  by  statute.  On  the  facts  and  evidence  disclosed  in 
the  exceptions,  it  can  hardly  be  doubted  that  the  Southern 
Vermont  Railroad  Company  might  have  been  indicted  for 
obstructing  the  highway,  for  erecting  and  maintaining  a 
nuisance  therein.  On  general  principles,  relating  to  the 
law  of  nuisances,  the  maintenance  of  a  nuisance  is  the 
con.stant  creation  of  a  fresh  nuisance;  and  that  the  lessee  of 
premises  on  which  the  lessor  has  erected  a  continuing  nui- 
sance becomes  liable  to  indictment  by  continuing  to  main- 
tain the  same,  especially  after  notice  thereof.     The  County 
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Court  held  that  the  respondent,  the  lessee  of  the  Southern 
Vermont  Railroad  Company,  finding  the  railroad  con- 
structed over  and  along  the  westerly  side  of  the  highway, 
and  the  highway  in  use  along  the  easterly  side  of  the  old 
highway  had.  without  notice  to  the  contrary,  the  right  to 
assume  and  presume  that  its  lessor  had  legally  acquired  the 
right  to  occupy  so  much  of  the  highway  as  it  actually  did 
occupy.  With  no  agreement  or  award  recorded,  as  required 
by  statute,  this  holding  is  as  favorable,  if  not  more,  to  the 
respondent  than  it  was  entitled  to,  upon  the  law  and  evi- 
d-'nce  in  the  case.  The  court  as  fully  complied  with  the  re- 
spondent's first  four  requests  as  it  was  entitled  to  have  them 
answered. 

The  County  Court  substantially  complied  with  the  re- 
spondent's 6th,  6th,  and  7th  requests,  so  far  as  they  asked 
the  court  to  hold  and  charge  that  the  respondent  was  not 
guilty  for  what  the  Southern  Vermont  Railroad  Company 
had  done  on  said  highway,  nor  for  continuing  the  structure 
placed  thereon  by  that  company  without  being  notified  that 
the  location  and  construction  of  the  road  in  the  highway 
was  originally  wrongful.  It  was  not  entitled  to  have  that 
part  of  said  requests  complied  with,  which  asked  for  a 
charge  that  the  original  location  and  construction  of  the 
railroad  by  the  Southern  Vermont  Railroad  Company  was 
not  an  unlawful  obstruction  of  the  highway.  Every  ob- 
struction of  a  highway  by  a  railroad  is  unlawful,  unless  the 
right  to  use  it  for  the  construction  of  the  railroad  is  first  ac- 
quired in  the  manner  pointed  out  by  the  statute. 

The  8th  request,  "  That  if  the  jury  find  that  the  repairs 
that  the  respondent  made  in  1676  and  1877  were  necessary 
and  proper  to  be  done,  and  were  made  in  a  proper  and  pru- 
dent manner,  doing  no  unnecessary  daniage,  respondent 
should  not  be  found  guilty,"  was  substantially  complied 
with,  so  far  as  relates  to  the  then  existing  road-bed  and 
track.  After  telling  the  jury  that  any  obstruction  placed 
upon  the  highway,  that  impedes  or  delays  public  travel. 
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would  be  a  nuisance,  the  court  say;  "It  would  hardly  do 
to  say  that  if  in  the  proper  exercise  of  their  right  to  repair 
their  railroad  some  gravel  ran  down  on  the  highway  and 
left  a  slight  impediment  to  the  public  travel,  that,  if  it  was 
done  prudently  by  the  employes  of  the  railroad  company, 
that  that  should  be  called  a  public  nuisance;  because  in 
many  cases  I  can  conceive  such  circumstances  might  neces- 
sarily follow  from  the  very  work  in  which  they  were  en- 
gaged; but,  if  in  doing  their  work,  stone,  gravel,  or  other 
material,  is  suffered  to  run  into  the  highway,  and  suffered 
to  remain  there  an  unreasonable  time  and  impede  the  use 
of  it  (such  use  as  the  public  had  the  right  to  enjoy),  that 
would  be  a  nuisance  for  which  these  parties  might  be  held 
answerable  under  this  indictment."  This  allowed  the  re- 
spondent to  repair  in  a  reasonable  and  prudent  manner  the 
railroad  which  the  Southern  Vermont  Railroad  Company 
had  constructed  on  the  highway,  but  did  not  allow  it  to  en- 
croach further  upon  the  rights  of  the  public  in  the  highway 
without  being  liable  therefor.  If  the  respondent  could  not 
be  held  liable  for  continuing  what  its  lessor  had  placed  in 
the  highway,  the  foregoing  was  a  reasonable  and  just  state- 
ment of  its  rights  and  liabilities  in  regard  to  repairs  upon 
the  then  existing  road,  and  in  regard  to  further  encroach- 
ments upon  the  rights  of  the  public  in  what  remained  of  the 
highway.  The  same  doctrine,  substantially,  is  applied  to 
the  respondent's  right  to  repair,  or  change,  the  curvature  in 
its  track.  We  discover  no  error  in  the  charge  of  the  court 
injurious  to  the  respondent,  nor  in  its  refusal  to  charge  as 
requested.  The  views  already  expressed  are  conclusive  that 
there  was  no  error  in  the  court's  refusal  to  comply  with  the 
respondent's  remaining  requests,  10th  to  19th  inclusive. 
The  presumptions,  which  under  other  circumstances  might 
arise  from  the  long  acquiescence  of  the  town,  and  from  the 
lapse  of  time  in  regard  to  the  original  taking  by  the  lessor, 
having  been,  by  virtue  of  right,  embodied  in  requests  15th 
and  ICth,  were  rebutted  by  the  evidence  of  the  State,  tend- 
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ing  to  show  that  such  original  taking  was  without  the  au- 
thority of  law.  Under  the  evidence,  it  would  have  been 
error  for  the  court  to  have  complied  with  these  requests. 
Upon  the  evidence  and  circumstances  of  the  case,  no  error 
appears  in  the  court's  charge,  nor  in  its  failure  to  charge  as 
requested.  We  discover  no  error  in  the  admission  of  the 
testimony  excepted  to.  It  was  necessary  to  give  the  jury  a 
full  picture  of  the  relations  of  the  railroad  and  highway  to 
each  other  within  the  limits  of  the  original  highway,  in  or- 
der that  they  might  correctly  determine  whether  the  ob- 
structions complained  of  were  a  nuisance.  This  the 
testimony  excepted  to  tended  to  furnish. 

The  judgment  is,  that  the  respondent  takes  nothing  by  its 
exceptions,  and  the  sentence  determined  upon  by  the  County 
Court,  but  suspended,  is  imposed. 


CHARLES  WHEELER  v.  JAMES  WILSON  &  TR. 

Pleading.     Collector.     Asiumpsit.     Case.     Tax.     Implied 

Promise.     Construction   of  Statutes — R.   L.  s.  2. 

Consideration.     Specification. 

1.  Id  an  action  given  bj  tbe  alatute — R.  L.  as.  407-8* — to  a  collector  against  a  tai- 

pnyer.  Ibe  (wont  U  a  count  In  astiimpiii,  wIicd  It  Ib  nlleKed  tbat  tbe  plaintiff 
WM  collector  ot  taxes  lor,  &c.;  that  be  has  lu  bis  handa  certain  taxea  named 
against  ibe  de/endant,  which  irere  leRally  assessed  and  delivered  to  blm  Hs 
sncb  collector  for  collection,  and  which  are  now  due  aud  unpaid  against  the 
defpndsnl,  which  he  is  legally  obliged  to  pay,  and  neglects  and  refuFea  to  pny, 
alihoiigh  there  is  uo  allegation  tliat  tbe  deteiidant  promised  to  pay.  Distinc- 
tion between  case  and  'ifvmpiil  stated. 

2.  As  the  statute  authorizes  the  collector  to  commence  suit  "In  hia  name,"  it  is  not 

a  misjoinder  to  Join  two  counts,  when  by  One  the  defendiuit  Is  attached  to  nn- 
6werthe  plaintiff  in  his  individual,  and  by  the  other,  in  bis  ofllclal,  rapacity. 

3.  Wben  a  statute  prescribes  tbe  necessary  lequisitoa  of  a  good  declaration,  tione 

other  need  be  added. 

4.  The  statnte  impliedly  prescribes  that  the  action  simll  be  atmmptit,  by  prescribing 

tbat  the  action,  though  unnamed,  shaii  be  by  trustee  process. 
•  R.  L.  a.  40tt.    The  deciaratiao  in  sncb  case  shall  be  sufMcienl  If  It  stales  Ibat  ths 
plalDliB  Is  collector  and  baa  a  tax  due  and  unpaid  againat  the  defendant. 
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6.    The  Btatule  Is  remedial.    The  word  "  tax  ■'— 

T.     The  allegalloD  tlint  the  plaiiitifT  wM  collector 
due  and  unpaid  against,  tlie  defendant,  is  b; 
eratlon  for  the  promise  implied  from  the  defendaut;  and  the  plaintiff  could  re- 
cover the  tai  at  anj  lime  within  Chrae  years. 

8.    The  defendant  would  be  encitled  to  a  speclficalioD. 

Action  to  recover  taxes.  Heard  on  demurrer  to  the  dec- 
laration, September  Term,  1883,  Orleans  County,  Rbdfield, 
J.,  presiding.  Demurrer  overruled.  The  writ  was  dated 
March  i,  18B9. 

The  first  count: 

"That  the  said  Charles  Wheeler  on  the  first  Ttteadnj  of  Marcli,  A.  D. 
1880,  and  from  tiience  to  the  first  Tiie^ay  of  Mnrch,  A.  D.  1881,  was  the 
legal  coiistahle  aud  collector  of  taxes  ia  and  for  the  town  of  Brownington, 
in  the  county  of  Orleans ;  and  that  the  plaintiff  as  such  constable  and  (m>I- 
lector  of  taxes  has  in  his  hands  for  collection  a  state  tax  amounting  to 
eleven  dollars  and  sixty-tour  cents,  and  a  stHte  sisliool  tax  amounting  to  the 
Biiin  of  two  dollars  and  thirty-three  cents,  and  a  town  tax  amouutinu  to  tlie 
sum  of  forty-three  dollars  and  sixty  five  ceuts,  makiog  in  the  whole  tiie  siiiii 
of  fifty- seven  dollars  and  sixty-two  cents,  all  which  taxes  were  lenft'ly  bi<- 
sessed  and  delivered  to  the  plaintiff  as  such  constable  and  collector  for 
collection  during  his  said  official  year;  all  which  taxes  are  now  due  and 
unpaid  against  the  defeudant  James  VVJlson ;  and  all  which  taxes  the  said 
James  Wilson  is  legally  obliged  to  pay,  and  which  said  Jatnes  Wilson 
wholly  neglects  and  refuses  to  pay,  all  which  is  to  the  damage  of  the  plaiu- 
liS  two  hundred  dollars." 

Second  count: 

"  That  the  said  defendant  at  Brownington  on  the  day  of  the  date  of  this 
writ,  being  indebted  to  the  pUintitl  in  the  sum  of  two  hundred  dollars  for 
goods,  wares,  and  merchandise,  sold  and  deliver<.-d  by  the  plaintiff  to  the 
said  defendant  at  the  said  defendant's  reque.4 ;  and  in  a  fuiiher  sum  of  the 
same  amount  for  motiey  by  the  plaintitf  lent  to  the  said  defendant  at  the 
said  defendant's  request;  and  in  a  further  suiu  of  the  samH  amount  for 
money  by  the  plaintiff  paid  for  the  use  of  the  said  defendant  at  the  said 
defendant's  request ;  and  in  a  further  sum  of  money  of  tha  same  amount 
for  money  had  and  received  by  the  said  defendant  to  the  plaintiff's  use;  and 
in  a  furttier  sum  of  the  same  amount  for  interest  for  tliu  plaintiff's  foibrar- 
ance  at  the  said  defendant's  request  of  moneys  due  and  owing  from  the 
said  defendant  to  Che  said  plaintiff;  and  in  a  furthi-r  sum  of  the  same 
amount  for  money  found  to  be  due  from  the  said  defeudant  to  the  said 
plaintiff  on  account  slated  between  them  ;  and  also  for  the  use  and  occnpa- 
lion  of  a  certain  messuage,  tenement,  and  land  of  the  plaintiff,  situated  in 
,  in  the  County  of  ,  by  the  said  oefendant  at  request 

and  by  permission  oE  the  plaintiff,  for  the  space  of  before  that 

time  eUpsed,  used,  occupied,  and  enjoyed,  in  consideration  thereof  promised 
to  pay  the  said  several  sums  to  the  said  plnintitf  on  demand,  yet  no  part  of 
said  BuiuB  has  ever  been  paid." 
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Amended  count: 

"Thnt  the  defendant  at  Brownington,  in  the  Coimty  of  Orleans,  on  the 
day  of  the  date  of  the  writ  in  this  cauRe  was  indebted  to  the  plaintiff  in  the 
sum  of  fifty-aeveii  dollars  and  sixtj-Iwo  cents  for  the  amouot  of  state,  state 
school  tax.  and  town  taxes  duly  asaessed  ujion  the  defendant  in  and  for 
the  year  1881).  in  »aid  Bronnitigtoi),  where  he  then  inhabited,  >Lnd  which 
taxes  wei-Q  with  others  committed  to  the  plaintiff  to  collect,  in  considera- 
tion thereof  then  and  there,  on  the  day  of  the  date  of  this  writ,  promised 
the  plaintifT  to  pay  him  that  eum  on  demand;  and  the  plaintiff  avers  Chat 
he  is  the  collector  of  said  town  of  Brownington,  and  has  said  taxes  due  and 
unpnid  against  the  defendant;  yet,  though  often  requested,  he,  tlie  defend- 
ant, haih  never  paid  said  sums,  or  either  of  tbem,  but  wholly  refuses  and 
neglects  SO  to  do." 

Edwards,  Dickerman  &  Young,  for  the  plaintiff, 
L.  H.  Thompson,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Ross.  J.  I.  The  first  question  raised  by  the  demurrer  is, 
whether  the  first  count  of  the  declaration  is  a  count  in  case, 
or  in  assumpsit.  If  in  case,  the  second  and  third  counts 
being  counts  in  assumpsit,  there  is  a  fatal  misjoinder.  Joy 
V.  Hill,  36  Vt.  333. 

The  first  count  in  substance  alleges,  that  the  plaintiff  was 
the  collector  of  taxes  for  the  town  of  Brownington  for  the 
current  year,  commencing  March,  1880,  and  has  in  liis  hand 
certain  taxes  named  against  the  defendant,  which  were 
legally  assessed  and  delivered  to  him  as  such  collector  for 
collection  during  that  official  year,  and  which  are  now  due 
and  unpaid  against  the  defendant,  which  the  defendant  is 
legally  obliged  to  pay,  and  which  he  neglects  and  refuses 
to  pay,  to  the  damage  of  the  plaintiff,  &c. 

Sections  407  and  408,  R.  L.,  enact,  that  a  collector,  having 
an  unpaid  tax  against  a  person  who  has  not  known  personal 
property  in  the  State  sufficient  to  pay  the  tax,  may,  in  his 
name,  commence  a  trustee  suit  upon  such  tax  against  such 
delinquent;  and  the  same  proceedings  shall  be  thereupon 
had,  and  the  trustee  shall  be  chargeable  as  in  other  trustee 
suits,  &c,;  and  that  "  the  declaration  in  such  case  shall  be 
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sufficient  if  it  states  that  the  plaintiff  is  collector,  and  has 
a  tax  due  and  unpaid  against  the  defendant."  Inasmuch 
as  tbe  trustee  process  is  only  authorized  in  actions  founded 
on  contract,  express  or  implied,  as  in  actions  of  assumpsit — 
R.  L.  8.  1067— the  statute  by  prescribing  that  the  action 
shall  be  by  the  trustee  process,  impliedly  prescribes  that  the 
action,  though  unnamed,  shall  be  that  of  assumpsit. 

The  count  contains  all  the  elements  required  by  the  stat- 
ute. The  question  is,  is  it  a  count  in  case,  or  a  count  in 
assumpsit?  The  statute  is  not  specially  counted  upon.  It 
need  uot  be,  says  Collambr,  J.,  in  Danville  v.  Putney,  6  Vt, 
512:  "  A  general  statute  need  never  be  declared  on,  except 
in  criminal  or  penal  cases.  The  first  count  avers  all  things 
required  by  the  Uth  section,  aud  thus  stating  the  liability 
thereupon  raises  the  assumpsit,  without  setting  up  or  ex- 
pressly declaring  upon  the  statute,"  Says  Mr,  Chitty,  in 
his  work  on  pleading,  p.  lOG:  "Though  a  statute  may  in 
some  respects  be  considered  as  a  specialty,  yet  assumpsit 
may  be  supported  for  money,  &c.,  accruing  due  to  the 
plaintiff  under  the  provisions  thereof,  he  not  being  thereby 
restricted  to  any  other  particular  remedy."  By  the  statute 
under  consideration,  an  action  is  given  to  the  plaintiff  for 
money  accruing  due  to  him  under  the  provisions  of  the 
statute,  nor  is  he  restricted  to  any  particular  remedy.  Ap- 
plying ths  language  of  Collamer,  J.,  supra,  the  count 
states  the  liability  of  the  defendant,  and  thereby  raises  the 
assumpsit,  the  statute  being  general,  and  the  action  of  a 
civil  nature.  If  the  pleader  had  added,  as  in  the  third 
count,  "that  the  defendant  promised  to  pay  said  taxes," 
he  would  have  added  nothing  to  the  legal  quality  of  the 
count.  The  defendant  never  expressly  promised  to  pay  the 
plaintiff  the  taxes.  The  only  promise  is  that  which  the 
law  raises  or  implies,  under  the  statute,  from  the  fac.ts 
stated.  When  the  proper  facts  are  stated,  the  implied 
promise  arises,  as  really  without  the  pleader  alleging 
the  promise  as  it  would  if  a  promise  was  averred.     So 
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far  as  is  disclosed  by  the  printed  case,  the  first  count 
in  the  declaration  in  Pawlet  v.  Sandgate,  10  Vt.  ti21,  which 
was  a  count  upon  the  statute  for  the  recovery  of  the 
expense  of  supporting  a  pauper,  belonging  to  the  defend- 
ant, who  was  ordered  to  remove  from  the  plaintiff,  but  who 
was  sick  and  unable  to  be  removed,  did  not  allege  any 
promise,  and  yet  the  count  was  held  to  be  a  count  in  as- 
sumpsit. It  was  also  held  that  assumpsit  was  the  proper 
form  of  declaring  for  the  compensation  for  the  support  of 
the  pauper  while  sick,  given  by  the  statute,  the  statute  not 
having  prescribed  the  form  of  action,  and  that  too,  although 
the  compensation  for  such  support  was  unliquidated.  In 
the  opinion,  Rann  v.  Green,  2  Cowp.  474,  which  was  as- 
sumpsit on  a  private  act  of  Parliament,  and  in  which  Lord 
Mansfield  says  the  statute  was  the  only  ground  of  action, 
and  that  without  it  there  was  no  power  to  make  the  order, 
but  when  it  was  made,  the  law  raised  assumpsit,  is  cited 
with  approval.  But  if  we  look  for  the  distinctive  elements 
of  a  count  in  case  we  shall  find  them  wanting  in  this  count. 
Says  Alois,  J.,  in  Wright  v.  McKee,  3?  Vt,  1C5:  '-The  gist  of 
the  matter  and  the  allegation  which  especially  distinguishes 
the  counts  in  case  from  those  in  assumpsit  is  the  omission  of 
the  consideration  and  the  averment  of  negligence."  In  the 
count  in  question,  there  is  no  averment  of  negligence,  and 
there  is  an  allegation  of  a  consideration,  declared  by  the 
statute  to  be  a  sufllcient  legal  consideration,  the  duly  as- 
sessed, unpaid  taxes  against  the  defendant  in  the  hands  of 
the  plaintiff  as  collector  tliereof.  On  these  authorities,  we 
think,  the  plaintiff's  first  count  must  be  held  to  be  a  count 
in  assumpsit.  There  was,  therefore,  no  misjoinder  of 
counts,  and  that  cause  of  demurrer  must  be  overruled, 

II.  The  defendant  is  attached  to  answer  the  plaintiff 
in  his  individual  capacity,  and  not  in  his  representative  or 
official  character.  The  statute  gives  him  the  right  to  sue  as 
an  iadividual, — "  in  his  name"  is  the  language  of  the  statute. 
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This  is  not  varied  by  the  provision,  making  an  allegation 
that  he  is  collector  a  requisite  element  of  the  consideration. 
The  declaration  is  not  demurrable  on  the  ground  that  in 
the  first  and  third  counts  the  plaintiff  declares  in  his  official 
character,  while  in  the  second  count  he  declares  in  his  indi- 
vidual capacity.  The  entire  declaration  is  "in  his  name" 
as  an  individual,  as  given  by  the  statute.  If  the  second 
count  is  held,  as  perhaps  it  must  be,  a  count  for  the  recov- 
ery of  claims  due  from  the  defendant  to  the  plaintiff  as  an 
individual,  and  the  first  and  third  counts  for  the  recovery 
of  taxes  due  to  him  as  collector,  inasmuch  as  the  statute 
gives  him  the  right  to  recover  the  latter  in  bis  own  name  as 
an  individual,  there  is  no  misjoinder  in  said  counts.  Aiken 
V.  Bridgman,  37  Vt.  249. 

III.  The  statute  having  prescribed  the  necessary  requi- 
sites of  a  good  declaration,  none  other  need  be  added.  It 
was  not  necessary,  therefore,  to  allege  a  legal  demand  of 
the  taxes  before  suit,  nor  that  the  defendant  had  not  known 
personal  property  in  the  State  sufficient  to  pay  the  tax,  nor 
that  the  defendant  was  a  ratable  inhabitant  and  tax-payer 
in  the  town  at  the  time  the  taxes  were  assessed,  nor  that 
the  taxes  were  assessed  on  legal  grand  lists.  It  may  be 
that  these  would  have  to  be  proved  on  the  trial,  in  order  to 
entitle  the  plaintiff  to  a  recovery. 

IV.  The  statute — R.  L.  s.  379 — gives  a  collector  the  right 
to  collect  a  tax  at  any  place  within  the  State,  at  any  time 
within  three  years  from  the  time  of  receiving  the  tax  bill. 
This  makes  him  collector  of  such  taxes  for  three  years  after 
receiving  them.  The  suit  was  brought  in  March,  1882,  The 
first  count  avers  that  the  plaintiff,  as  collector,  has  in  his 
hands  for  collection  the  taxes  enumerated;  and  the  third 
count  alleges  that  the  plaintiff  is  the  collector  of  said  town, 
and  has  the  taxes  due  and  unpaid  against  the  defendant. 
These  allegations  state  that  the  plaintiff  is  collector,  as  re- 
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quired  by  the  statute,  and  are  siifBcient.     State  v.  Norton, 
45  Vt.  258.     The  demurrer  on  this  ground  cannot  be  sus- 
'        tained. 

j  V,    The  defendant  contende,  that   the  first  and   third 

I        counts  are  demurrable  for  duplicity,  because  in  each  the 
!        Btate,  state  school,  and  town  taxes  are  sought  to  be  recov- 
I        ered,    He  relies  upon  the  language  of  the  statute  giving  the 
!        requisites  of  the  declaration,  "  has  a  tax  due  and  unpaid 
I        against  the  defendant,"  and  upon  the  fact  that  the  several 
!         taxes  are  each  raised  and  assessed  in  a  different  way,  and 
I         may  be  assessed  upon  different  grand  lists.     The  statute  is 
:         remedial.     It  cannot  well  be  contended  that  the  legislature 
intended  that  a  separate  action  should  be  brought  upon 
each  tax,  thereby  largely  augmenting  the  costs  of  collection 
to  the  defendant;  nor,  having  given  a  simple  and  condensed 
statement  of  what  the  declaration  should  contain,  that  the 
<lectaratU>n  should  contain  a  separate  count  for  each  sepa- 
rate tax  held  by  the  collector ;    as  the  language  is,  we 
^        think,  subject  to  the  rule  of  construction  of  statutes  con- 
tained in  sec.  2,  R.  L.,  providing  that  "words  importing 
j        the  singular  number  may  extend  and  be  applied  to  more 
than  one  person  or  thing."    Especially  should  this  be  so,  in 
construing  this  statute,  which  converts  a  tax  duly  assessed, 
remaining  unpaid  in  the  hands  of  the  collector,  for  the  pur- 
pose of  collection,  into  a  debt  due  from  the  tax-payer  to  the 
collector.      The    statute    manifestly   was  intended   to    cut 
directly  across  all  technical   rules  of  pleading,  in  further- 
ance of  a  speedy  and    certain  collection  of  such  taxes. 
■        Doubtless,  under  the  third  count,  which  states  the  aggre- 
gate amount  of  the  several  taxes  named,  the  defendant 
would  be  entitled  to  a  specification  of  the  amount  claimed 
under  each  tax.     But  as  the  count  states  the  whole  amount 
claimed,  it  is  not  subject  to  demurrer  for  failing  to  state 
the  funount  of  each,  inasmuch  as  the  statute,  for  the  pur- 
pose of  collection,  converts  the  aggregate  amount  into  a 
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debt  against  the  defendant,  and  does  not  prescribe  that  the 
declaration  shall  set  forth  in  detail  the  various  steps  neces- 
sary to  be  taken  in  the  due  raising  and  assessment  of  the 
taxes  sought  to  be  recovered. 

VI.  The  only  other  cause  for  demurrer  insisted  upon,  is 
that  the  third  count  does  not  disclose  a  legal  or  sufficient 
consideration  for  the  promise  therein  alleged.  If  we  are 
correct  in  regard  to  the  nature  of  the  action,  and  in  the 
views  expressed,  in  regard  to  the  elements  of  the  first  count, 
the  allegation,  that  the  plaintiff  is  collector,  and  as  such 
holds  the  taxes  named  due  and  unpaid  against  the  defend- 
ant, is  by  force  of  the  statute  a  legal  consideration  for  the 
promise,  which  is  raised  or  implied  from  the  defendant,  to 
pay  the  taxes  to  the  plaintiff. 

On  these  views,  the  County  Court  properly  overruled  the 
demurrer,  and  adjudged  the  declaration  sufficient;  and  that 
judgment  is  affirmed. 


J.  F.  BELLOWS  V.  E.  A.  SOWLES. 

Statute    of  I'rands — Forbearance    of   OppoiUion    to  Probate  of 
Will.     Consideration.     R.  h.  s.  981. 

Tbe  proiuiae  of  an  execiitur  tn  pay  SS,000  to  ope  ot  tbe  tescator's  beira-at-law,  who 
receivecl  nothing  uii<l?r  [lie  will,  In  cun  side  ration  that  he  would  forbeu  further 
opposition  to  ttia  probate  of  tbe  will,  claimed  to  ikave  been  made  as  it  tras 
through  undue  InHueoce,  ia  not  wltbla  the  statute;  ami  auirb  forbearance  is  a 
auflident  consltteratlon. 

Assumpsit,  Heard  on  demurrer  to  the  declaration,  Sep- 
tember Term,  18S3,  Franklin  County,  RoYCE,  CU.  J.,  pre- 
siding.    Demurrer  overruled. 

The  declaration  alleged  in  substance:  That  the  plaintiff 
was  a  relative  and  heir-at-law  of  Hiram  Bellows,  deceased; 
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that  by  the  terms  of  said  Bellows'  will,  presented  to  the 
Probate  Court  for  allowance,  no  provision  was  made  for  the 
plaintiff;  that  the  plaintiff  "  claimed  and  insisted  that  he  was 
left  out  of  said  will,  and  that  no  provision  ♦  *  *  •  was 
made  for  the  plaintiff  through  undue  influence  had  and  used 
upon  said  Bellows  by  said  defendant  and  his  wife,  Maggie 
Sowles,  and  that  said  will  was  void,  and  should  not  be  ap- 
proved; that  he  had  employed  counsel  to  test  the  validity  of 
said  will  before  the  Probate  Court;  that  similar  claims  were 
made  by  other  heirs";  "and  whereas  the  said  defendant 
being  then  and  there  the  executor  named  in  said  will,  and 
being  largely  interested  pecuniarily  in  said  estate  as  legatee 
and  the  husband  of  the  principal  legatee  under  said  will, 
and  well  knowing  the  claim  of  the  plaintiff,  and  that  he 
had  employed  counsel  as  aforesaid,  and  that  other  heirs 
were  then  and  there  making  similar  claims,  and  being  anx- 
ious to  have  said  will  sustained,  had  also  employed  counsel 
for  that  purpose;  and  it  was  then  and  there  expected  by  the 
parties  that  a  contest  would  be  had  upon  the  approval  of 
said  will,  which  would  involve  the  expenditure  of  a  large 
amount  of  money,  and  hinder  and  delay  the  settlement  of 
said  Bellows'  estate,  and  the  receipt  by  the  said  defendant 
and  his  said  wife  of  their  said  legacies";  that  the  plaintiff 
met  the  defendant  by  appointment  at  defendant's  house, 
and  that  the  matters  relating  to  the  will  were  talked  over; 
that  "the  plaintiff,  at  the  special  instance  and  request  of 
the  said  defendant,  would  see  one  Charlotte  Law,  who  was 
one  of  the  heirs  of  said  Bellows,  and  who  was  then  and  there 
intending  to  contest  the  validity  of  said  will,  and  use  his 
inflnence  to  have  her  allow  said  will  to  be  approved,  and 
that  the  plaintiff  forbear  to  contest  the  approval  of  said  will 
of  said  Bellows,  and  allow  the  same  to  be  approved  by  the 
Probate  Court  aforesaid,  and  would  not  appeal  from  the  de- 
cision of  said  court,  he,  the  said  defendant,  undertook,  and 
then  and  there  faithfully  promised  to  pay  the  plaintiff  the 
sum  of  *5,000,  whenever,  after  twenty  days  had  elapsed 
from  the  date  of  the  approval  of  said  will  by  said 
Probate  Court,  he  should  be  thereunto  requested."  * 
*  •  *  "  And  the  plaintiff  avers,  that,  confiding  in 
the  promise  and  undertaking  of  the  said^  defendant  so 
tnade  as  aforesaid,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  he  did  see  said  Charlotte  Law,  and  did 
use  his  infiuence  with  her  to  allow  said  will  to  be  ap- 
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proved,  and  did  forbear  to  contest  the  approval  of  said 
■will  of  said  Bellows,  and  did  allow  the  same  to  be  approved 
by  said  Probate  Court,  and  did  not  appeal  from  said  ap- 
proval ";  •  *  •  that  said  will  was  duly  approved  on  the 
rth  day  of  December,  1876;  that  no  appeal  was  taken;  that 
the  twenty  days  has  elapsed;  and  that  defendant,  though 
requested,  has  wholly  neglected  and  refused  to  pay  the  said 
t5,0()0,  &c.  There  was  a  second  count,  substantially  like 
the  first,  alleging,  that  the  plalBtifT  was  heir-at-law  of  said 
Bellows;  that  he  received  nothing  under  the  will;  that  the 
will  was  made  as  it  was,  and  plaintiff  left  out.  "through 
undue  influence  and  by  procurement  of  the  said  defendant 
and  his  said  wife,  and  that  said  will  was  void  ";  that  he  had 
arranged  to  contest  the  validity  of  the  will;  that  this  was 
known  to  the  defendant;  that  it  was  "  expected  by  the  par- 
ties that  long  and  expensive  litigation  would  ensue,  which 
would  delay  the  settlement  of  said  Bellows'  estate,  and  pre- 
vent the  said  defendant  and  his  said  wife  from  receiving 
tlie  large  sums  of  money  which  they  expected  from  said 
estate,  as  they  otherwise  would";  that  the  defendant 
"being  pecuniarily  interested  in  said  estate  to  a  large 
amount  as  legatee,  as  husband  of  the  largest  legatee  under 
the  will,"  &c. ;  that  defendant  promised  to  pay  plaintiff  the 
sum  of  85.000  if  he  would  forbear  to  contest  the  will;  that 
he  did  forbear,  in  consideration  of  the  promise,  &c.,  &c. 

The  common  counts  followed.  See  the  declaration  in 
Bellows  V.  Sowlea,  55  Vt.  SOi. 

Defendant  pro  se  {with  him  H.  S.  Royce  and  L.  P.  Po- 
land). 

It  is  conceded  that  the  alleged  promise  was  in  parol.  The 
declaration  clearly  shows  "  a  special  promise  "  as  executor; 
hence  no  action  could  be  brought  "to  charge  the  defend- 
ant," &c.  R  L.  s,  981.  The  promise  of  an  executor  before 
probate  is  within  the  statute.  Browne  St.  Fr.  ss.  163,  173; 
Rob.  Fr.  201:  Thr.  Verb.  Agr.  ss.  II,  17;  Sabin  v.  Rounds, 
50  Vt.  7fi;  1  Will.  Ex.  405,  GW.  The  defendant's  promise 
was  made  in  his  personal  capacity.  Harrington  v.  Rich, 
II  Vt.  (Kid:  Cummhigs  v.  Brock,  5C  Vt.  308;  3  Will.  Ex.  p. 
1777;  Greenl,    Ev.  s.   2(i4;   Clapp  v.  Latoson.  31   Conn.   95; 
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Selsbee  v.  Ingalls,  10  Pick,  626;  Browne  v.  Bamea,  6  Ala. 
894;  Sedle  v.  Ajuierson,  45  Pa.  St.  464;  Chandler  v,  Davidson, 
6  Blackf.  367.  There  is  no  averment  of  undue  influence; 
but  only  that  plaintiff  "claimed  and  insisted,"  &c.;  but  even 
this  is  not  alleged  to  have  heen  m  good  faith,  Belloiva  v. 
Bowles,  55  Vt.  393.     There  was  not  a  sufficient  consideration. 

The  contingent,  incidental,  or  ulterior  benefits,  which 
may  possibly  come  to  defendant  individually,  flowing 
through  uncertain  channels  from  the  estate  alone,  and  not 
by  virtue  of  any  agreement  with  the  estate,  and  not  ema- 
nating from  the  plaintiff,  nor  moving  from  him  to  defend- 
ant, without  any  fund  applicable  to  the  payment,  afford  no 
adequate  consideration  to  charge  an  executor  individually. 
Clapp  V.  Webb,  53  Wis.  638;  Waether  v.  Morrill,  6  Mo.  371; 
Fullam  V.  Adams,  37  Vt,  391;  7  Wait  Act.  &  Def.  7;  Durant 
V.  Allen,  48  Vt.  58;  Wright  v.  Mason,  1  Vt.  57;  Forth  v. 
Stanton,  1  Saund.  201,  n.  1;  1  Swift  Dig.  247;  Bank  v. 
Adams,  43  Vt.  198;  Curtis  v.  Brown,  6  Gush.  488;  Thurber 
T.  Hubbell,  2  Day,  437. 

If  plaintiff  had  no  well-founded  claim,  no  security  on  the 
estate,  he  had  no  cause  of  action  and  no  sufficient  consider- 
ation, and  nothing  that  he  could  give  the  defendant,  on 
account  of  the  alleged  promise,  and  being  without  writing, 
the  defendant  would  not  be  liable,  Onnsbee  v.  Howe,  54 
Vt  182;  Monkaland  v.  Bartlett,  74  111.  68;  1  Par.  Cont.  442; 
Sullivan  v,  Collins,  18  Iowa,  223;  Edwards  v.  Baugh,  11  M. 
&  W.  637;  Jones  v.  Ashburnham,  4  East,  455;  Davis  v, 
French,  20  Me.  21;  Long  v.  Henry,  54  N.  H,  57;  Waldo  v. 
Simpson,  18  Mich.  345;  Burr  v.  Wilcox,  13  Allen,  209;  Nel- 
son V.  Boynton,  3  Met.  390;  BoUnson  v.  OUbum,  43  N.  H. 
491;  Browne  St.  Fr.  8.  212;  Maule  v.  Buckner.  50  Pa.  St.  39. 
Cross  V.  Richardson,  30  Vt.  641;  Chit.  Con.  450;  13  Ohio, 
340;  Trustees  v.  Flint,  13  Met,  539. 

Geo.  A.  Ballard,  Farrington  &  Post,  Wilson  &  Hall,  and 
Ni^le  &  Smith,  for  the  plaintiff. 
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The  declaration  sets  out  a  good  cause  of  action.  It  counts 
upon  a  contract  by  which  the  defendant  agreed  to  pay  the 
plaintiff  the  sum  of  $5,000.  The  plaintiff  had  a  right  to 
contest  the  will.  His  agreement  not  to  oppose  the  probate 
of  the  will,  nor  to  appeal,  was  a  waiver  of  a  legal  right. 
Downer  v.  Church,  44  N.  Y.  048;  Palmer  v.  North,  35  Barb. 
282,  293;  Smith  v.  Rogers'  Est.  35  Vt.  140;  Templeton  y. 
Bascomb,  35  Vt.  133;  Hammond  v.  Cooit,  25  Vt.  297;  Blake 
V.  Peck,  11  Vt.  483;  Seaman  v.  Seaman,  12  Wend.  381; 
Ormsbee  v.  Howe,  54  Vt.  1H3;  Bellotvs  v.  Sowles,  55  Vt.  392. 
The  fact  that  the  plaintiff  agreed  to  see  Charlotte  Law,  and 
use  his  influence,  &c.,  was  a  sufficient  consideration.  Kerr 
V.  Lucas.  1  Allen,  27D;  Sanborn  v.  Freii-ch,  22  N.  H.  a4fi; 
Whittle  V.  Skinner,  23  Vt.  531 ;  Oakley  v.  Bowman,  21  Wend. 
58S.  The  defendant  is  liable  on  his  promise.  3  Red.  Wills, 
320;  1  Wait  Act.  &  Def.  96;  Dolcher  v.  Fry,  37  Barb.  152; 
Russell  V.  Cook,  3  Hill,  5(t4;  Dixon  v.  Evans,  5  Eng.  &  Ir. 
App.  Ca.  (i06;  3!l  Am.  Rep.  124;  Bellows  v.  Sowles,  stipra. 
The  defendant  is  concluded  by  the  compromise.  1  Chit. 
Can.  29;  Bank  v.  Blair.  44  Barb,  (ill;  Holcomb  v.  Bascomb. 
8  Vt.  141;  McKinly  v.  Wilkin.%  13  III.  140;  Russell  v.  Cook, 
supra;  Mattocks  v.  Lyman,  16  Vt.  113.  It  is  an  original 
undertaking  and  agreement  of  the  defendant,  not  in  his 
representative  capacity,  but  for  his  own  benefit,  and  found- 
ed on  a  valid  consideration.  Smith  v.  Rogers'  Est.  35  Vt. 
140;  39  Am.  Rep.  134.  The  defendant  was  not  executor 
when  the  contract  was  made.  R.  L.  ss.  2063,  2082;  Tucker 
V.  Starks,  Brayt.  99.  The  only  default  charged  is  the  de- 
fendant's own  fault  in  not  doing  as  he  agreed.  Randall  v. 
Kelsey,  46  Vt.  158;  Lampson  v.  Hobart,  28  Vt.  697;  Cross  v. 
Richardson,  supra;  Templeton  v.  Bascomb,  33  Vt.  133;  Ham- 
mond V.  Cook,  25  Vt.  297.  The  plaintiff  can  recover  on  the 
common  counts.  Barber  v.  Whitney,  29  111.  439;  Mattocks 
V.  Lyman,  supra. 
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The  opinion  of  tiie  court  was  delivered  by 

Powers,  J.  Counsel  for  the  defendant  have  demurred  to 
the  declaration  in  this  case  upon  two  grounds;  first,  that 
the  consideration  alleged  is  insufficient;  secondly,  that  the 
promise  not  being  in  writing  comes  within,  and  is  there- 
tore  not  enforceable  under,  the  Statute  of  Frauds, 

It  has  been  so  often  held  that  forbearance  of  a  legal  right 
affords  a  sufficient  consideration  upon  which  to  found  a 
valid  contract,  and  that  the  consideration  required  by  the 
Statute  of  Frauds  does  not  differ  from  that  required  by  tlie 
common  law,  it  does  not  appear  to  us  to  be  necessary  to  re- 
view the  authorities,  or  discuss  the  principle.  As  to  the 
second  point  urged  in  behalf  of  the  defendant,  this  case 
presents  greater  difficulties.  Although  the  Statute  of 
Frauds  was  enacted  two  centuries  ago,  and  even  then  was 
little  more  than  a  reenactment  of  the  pre-existing  com- 
mon law,  and  though  cases  have  continually  arisen  under 
it,  both  in  England  and  America,  yet  so  confusing  and  at 
times  inconsistent  are  the  decisions,  that  its  consideration 
is  always  attended  with  difficulty  and  embarrassment. 

The  best  understanding  of  the  statute  is  derived  from  the 
language  itself,  viewed  in  the  light  of  the  authorities  which 
seem  to  us  to  interpret  its  meaning  as  best  to  attain  its  ob- 
ject. That  clause  of  the  statute  under  which  this  ease  falls, 
reads:  "  No  action  at  law  or  in  equity  shall  be  brought 
*  *  •  upon  a  special  promise  of  an  executor  or  adminis- 
trator to  answer  damages  out  of  his  own  estate." 

This  special  promise  referred  to  is,  in  short,  any  actual 
promise  made  by  an  executor  or  administrator,  in  distinc- 
tion from  promises  implied  by  law,  which  are  held  not 
'Within  the  statute. 

The  promise  must  be  "to  answer  damages  out  of  his  own 
estate."  This  phraseology  clearly  implies  an  obligation, 
•^uty,  or  liability  on  the  part  of  the  testafor's  estate,  for 
*hich  the  executor  promises  tc  jiay  damages  out  of  his  oicn 
estate.   The  statute,  then,  was  enacted  to  prevent  executors 
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or  administrators  from  being  fraudulently  held  for  the  debts 
or  liabilities  of  the  estates  upon  which  they  were  called  to 
administer.  In  this  view  of  the  case,  this  clause  of  the 
statute  is  closely  allied,  if  not  identical  in  principle,  with 
the  following  clause,  namely:  "  No  action,  etc.,  upon  a  spe- 
cial promise  to  answer  for  the  debt,  default  or  misdoings  of 
another."  And  so  Judge  Royce,  in  delivering  the  opinion 
of  the  court  in  Harrington,  v.  Etch,  6  Vt.  666,  declares  these 
two  classes  of  undertakings  to  be  "  very  nearly  allied,"  and 
considers  them  together.  This  seems  to  us  to  be  the  true 
idea  of  this  clause  of  the  statute: — that  the  undertaking  con- 
■  templated  by  it,  like  that  contemplated  by  the  next  clause, 
is  in  the  nature  of  a  guaranty;  and  that  reasoning  applica- 
ble to  the  latter  is  equally  applicable  to  the  former. 

We  believe  this  view  to  be  well  supported  by  the  authori- 
ties. Browne,  in  his  work  on  the  Statute  of  Frauds,  p.  150, 
says:  "In  the  fourth  section  of  the  Statute  of  Frauds,  spe- 
cial promises  of  executors  and  administrators  to  answer 
damages  out  of  their  own  estates  appear  to  be  spoken  of  as 
one  class  of  that  large  body  of  contracts  known  as  guaran- 
ties." And  so  on  page  184,  he  interprets  "  to  answer  dam- 
ages "  as  equivalent  to  to  pay  debts  of  the  decedent.  This 
seems  to  be  the  construction  given  to  the  statute  by  Chief 
Justice  Redpield,  in  his  work  on  Wills.  Vol.  II.  p.  290, 
et  seq. 

The  Revised  Statutes  of  New  York,  Vol.  II.  p.  113,  have 
improved  upon  the  phraseology  of  the  old  statute  as  we 
have  adopted  it,  by  adding,  or  to  pay  the  debts  of  the  testa- 
tor or  intestate  out  of  hia  own  estate. 

If  we  are  correct  in  this  view  of  the  relation  between 
these  two  clauses,  the  solution  of  the  question  presented  by 
this  case  is  comparatively  easy. 

It  has  been  held  in  this  State,  that  when  the  contract  is 
founded  upon  a  new  and  distinct  consideration  moving  be- 
tween the  parties,  the  untiertaking  is  original  and  inde- 
pendent, and  not  within  the  statute.     Templeton  v.  Bascom, 
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3-'t  Vt.  132;  Cross  v.  Richardson,  30  Vt.  641;  Lampson  v. 
Hobart,  28  Vt.  697.  "Whether  or  not  it  would  be  safe  to 
announce  this  as  a  general  rule  of  universal  application,  St 
is  a  principle  of  law  well  fortified  by  authority,  that  where 
the  principal  or  immediate  object  of  the  promisor  is  not  to 
pay  the  debt  of  another,  but  to  subserve  some  purpose  of 
his  oam,  the  promise  is  original  and  independent,  and  not 
within  the  statutg^.;  Brandt  Sur.  72;  3  Par.  Cont.  24;  Rob. 
Fr.  232;  Emerson  v.  Slater,  22  How.  28.  And  this  seems 
to  be  the  real  ground  of  the  decisions  above  cited  in  the 
a8th  and  30th  Vt.,  in  which  the  court  seems  to  blend  the 
two  rules  just  laid  down. 

PiERPOiNT,  J.,  in  delivering  the  opinion  of  the  court  in 
Cross  V,  Richardson,  supra,  says:  "The  consideration  must 
be  not  only  sufficient  to  support  the  promise,  but  of  such  a 
nature  as  to  take  the  promise  out  of  the  statute;  and  that  *. 
requisite,  we  think,  is  to  be  found  in  the  fact  that  it  oper- 
ates to  the  advantage  of  the  promisor,  and  places  him  under 
a  pecuniary  obligation  to  the  promisee,  entirely  independent 
of  the  original  debt." 

Apply  this  rule  to  this  case.  Here  the  main  purpose  of 
this  promise  was,  not  to  answer  damages  (for  the  testator) 
out  of  his  own  estate,  but  was  entirely  to  subserve  some 
purpose  of  the  defendant.  The  consideration  did  not  affect 
the  estate,  but  was  a  matter  purely  personal  to  the  defend- 
ant. Here  there  was  no  liability  or  obligation  on  the  part 
of  the  estate  to  be  answered  for  in  damages.  It  could  make 
no  difference  to  the  executor  of  that  estate  whether  it  was 
to  be  divided  according  to  the  will,  or  by  the  law  of  descent. 
If  the  subject  matter  of  this  contract  had  been  something 
entirely  foreign  to  this  estate,  no  one  would  maintain  that 
the  defendant  was  not  bound  by  it,  because  he  happened  to 
be  named  executor  in  this  will.  Here  the  subject  matter  of 
the  contract  was  connected  with  the  estate,  but  in  such  a 
way  that  it  was  practically  immaterial  to  the  estate  which 
way  the  question  was  decided.    There  exists,  therefore,  in 
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this  case,  no  sufficient,  actual,  primary  liability  to  which 
this  promise  could  be  collateral.  This  seema  to  us  to  be  the 
fairest  interpretation  of  the  law.  The  statute  was  passed 
for  the  benefit  of  executors  and  administrators;  but  it 
might  be  said  of  it,  as  has  been  said  of  the  protection 
afforded  to  an  infant  by  the  law  of  contracts,  that  "  it  is  a 
shield  to  protect,  not  a  sword  to  destroy."  If  this  class  of 
contracts  was  allowed  to  be  avoided  under  it,  instead  of 
being  a  prevention  of  frauds,  it  would  become  a  powerful 
instrument  for  fraud.  As  in  this  case  the  plaintiff  would 
be  deprived  of  his  legal  right  to  contest  the  will,  by  a  party 
who  has  reaped  all  the  benefit  of  the  transaction,  and  is 
shielded  from  responsibility  by  a  technicality.  We  do  not 
believe  this  was  the  result  contemplated  by  the  statute. 

The  judgment  of  the  County  Court  overruling  the  demur- 
rer and  adjudging  the  declaration  sufficient  is  affirmed, 
and  case  remanded  with  leave  to  the  defendant  to  replead 
on  the  usual  terms. 


L.  S.  BROCK  &  OTHERS  v.  TOWN  OF  BARNET.  L. 
BROCK  V.   TOWN  OF  BARNET. 

Highway.     Pent   Road.     Winter  Road  to  Wood  Lot.     Waivt 
Mortgagee.      R.  L.  s.  2932. 

1.  Selectmen  can  lay  oot  a  pent  cosd  for  winter  oi 

man's  wood  lot,  although  It  la  laid  for  the  h| 
such  lot. 

2.  The  road  ma;  terminate  at  the  farm  line  of  ench  oirner,  ioslesd  of  being  ex- 

tended to  his  buiidlDgs. 

3.  The  fact  that  one  of  the  petitioners  <*as  not  a  freeholder  does  not  aRect  the  action 

of  the  aelectmeD  In  estahllsbin^  the  road. 
1.    When  notice  has  been  Riven,  iind  a.  part;  appears  Iwtore  selectmen  on  a  qaestloa 
of  laying  a  highway,  and  makes  no  objection  to  the  sufficiency  of  the  notice,  he 
waives  the  obJeclioD. 
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S.     WadiltWi  Jpptal,  84  Pa.  St.  90~«  mere  priTRte  nay— dlatlngulihed. 
U.    When  a  road  is  eaUlilislieil  over  mortgaged  premises,  the  stittute— R.  L.  s.  2032— 
aflonls  ample  remedy  to  tba  mortgaK^e. 

Petition  for  the  discontinuance  of  a  highway.  Heard 
on  commissioner's  report,  December  Term,  CaletJonia 
County,  Boss,  J.,  presiding.  Report  accepted,  and  petition 
dismissed. 

It  appeared  that  in  March,  1877,  William  Carrick  and  three 
others  petitioned  the  selectmen  to  lay  out  the  way  in  ques- 
tion, and  that  in  a  short  time  it  was  laid  out. 

The  following  is  a  description,  in  part,  of  the  way 
established: 

"■  Said  right  of  way  is  to  be  one  rod  wide,  eight  feet  three 
inches  on  each  side  of  the  above  described  course,  subject 
to  bars  at  both  ends;  and  not  to  be  used  as  a  right  of  way 
in  spring  after  the  ground  is  in  suitable  condition  to  receive 
a  crop,  and  to  remain  inaccessible  as  such  until  after  the 
crop  is  harvested." 

On  December  27,  1870,  the  said  Carrick  and  two  others 
petitioned  the  selectmen  to  change  the  survey  and  location 
of  the  said  way.  On  the  aoth  of  the  same  month  there  was 
a  hearing  by  the  selectmen  as  to  this  petition,  and  the  re- 
quest of  the  petitioners  was  granted;  and  the  way  was  or- 
dered to  be  opened  on  the  :JOth  day  of  the  same  month;  and 
said  Brock  was  notified  to  remove  his  obstruction  on  that 
day.  There  were  two  petitions, — one  signed  by  said  Brock, 
and  one  by  said  Brock  and  three  others,  praying  for  the  dis- 
continuance of  the  said  way.  The  commissioners  reported, 
in  part: 

"'That  the  road  in  question  extends  from  the  southwest 
corner  of  Carrick's  farm,  across  Brock's  field  to  a  barway 
upon  the  highway  leaduig  past  Brock's  house;  that  the  said 
road  in  controversy  does  not  extend  easterly  beyond  the  di- 
vision line  between  said  farms,  and  does  not  at  its  easterly 
terminus  connect  with  any  public  highway:  and  said  east- 
erly terminus  is  fifty-four  rods  from  Carrick's  farm  build- 
ings; that  Carrick  in  going  from  his  house  to  his  wood  lot 
and  pasture  by  public  highway,  and  not  over  the  road  in 
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coDtroversy,  goes  to  the  Centre  mesting-house,  and  thence 
past  Brock's  house  and  said  barway;  and  by  thia  route  the 
distance  from  said  Carrick's  house  to  said  barway  is  four 
hundred  and  forty-seven  and  one-third  rods,  over  a  hilly 
road;  that  Carrick  in  going  to  his  wood  lot  and  pasture  by 
the  road  in  controversy,  goes  fifty-four  rods  across  his  own 
field  and  then  thirty -one  rods  over  said  road  in  controversy 
tosaidbarway,  and  the  surface  is  comparatively  smooth, and 
there  is  not  much  hill  or  grade,  thus  by  this  route  saving  one 
mile  forty-two  and  one-third  rods  in  distance,  and  getting  a 
better  road;  that  Carrick  hauls  his  wood  from  and  makes  his 
sugar  upon  said  wood  lot;  that  Carrick  is  the  only  person 
who  travels  and  uses  said  road  in  controversy  to  any  extent, 
and  he  uses  it  only  in  going  to  and  from  said  wood  lot  and 
pasture;  that  he  has  purchased  said  wood  lot  and  pasture 
since  he  has  resided  on  his  said  farm  and  before  said  road 
in  controversy  was  laid  out;  that  said  road  in  controversy 
was  laid  outfor  his  individual  convenience,  and  he  advanced 
to  the  town  of  Barnet  the  sum  awarded  Brock  for  land 
damages,  which  sum  was  tendered  to,  but  has  never  been 
received  by,  said  Brock. 

"  We  find  that  Oilman,  who  signed  the  original  petition 
upon  which  the  selectmen  altered  the  road  in  controversy, 
was  not,  when  he  signed  the  petition  and  when  the  alt-era- 
tion  was  made,  a  freeholder  in  the  town  of  Barnet;  that  the 
written  notice  upon  the  hearing  of  that  petition  on  Decem- 
ber 20,  1879,  was  delivered  to  Lucius  Brock  on  December 
27,  1879,  and  a  verbal  notice  was  given  to  him  by  one  of  the 
selectmen  on  December  28,  187U;  that  he  received  no  other 
notice  of  said  hearing;  that  at  the  time  of  hearing,  Brock 
forbade  any  action  about  said  road  in  controversy,  but  took 
no  other  part  in  that  hearing;  that  when  said  road  was  al- 
tered the  time  fixed  for  vacating  the  land  was  not  fixed  with 
Brock's  consent.  The  only  obstruction  was  a  single  length 
of  fence  across  a  culvert.     ♦    *    *    * 

"  We  further  find  that  in  1878  the  petitioner  brought  a 
petition  for  the  discontinuance  of  this  same  road;  that  the 
selectmen  refused  to  discontinue  it;  that  he  then  petitioned 
the  County  Court  for  the  appointment  of  commissioners, 
who  were  appointed,  examined  the  road,  heard  the  parties, 
and  reported  to  the  court  that  the  road  ought  not  to  be  dis- 
continued; the  report  was  accepted,  the  petition  dismissed, 
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the  cause  passed  to  Supreme  Court,  and  judgment  there  af- 
firmed, but  without  any  hearing." 

It  also  appeared  that  the  land,  over  which  the  way  was 
laid,  was  mortgaged;  that  the'mortgage  had  been  assigned, 
and  no  record  of  the  assignment  had  been  made,  but  one  of 
the  selectmen  who  made  the  alteration  knew  that  the  as- 
signee was  the  owner  of  the  mortgage,  and  that  no  notice 
was  given  to  the  assignee. 

Pitkin  &  Huse,  for  the  petitioners. 

The  property  of  one  cannot  be  taken  for  the  mere  conven- 
ience of  another.  R.  L.  ss.  2913,  2914,  2923;  Const.  Vt.  c.  1, 
Arts,  1,  2;  Cool.  Con.  Lim.  530;  Ang.  High.  s.  87;  Tyler  v. 
Beacker,  44  Vt.  648.  The  State  has  not  constitutional  power 
to  take  Brock's  land  for  the  individual  convenience  of  Car- 
rick.  Const.  Vt.  supra;  Cool.  Con.  Lim.  supra;  WaddelVs 
Appeal,  84  Pa.  St.  90.  Public  revenue  cannot  be  appropri- 
ated to  maintain  the  road.  Cool.  Tax.  67;  Hill.  Tax.  17. 
Brock  cannot  prevent  the  use  of  the  way  except  by  getting 
it  discontinued.  Brown  v.  Brown,  50  N.  H.  538;  Haynea  v. 
Lassell,  39  Vt.  157.  The  former  proceedings  are  no  bar. 
R.  L.  8.  2945;  Ferguson  v.  Sheffield,  52  Vt.  77;  Crawford  v. 
Rutland,  lb.  412.  The  notice  was  not  sufficient.  R.  L.  ss. 
2922,  3041;  Woodhouae  v.  Burlington,  47  Vt.  300;  Haynes  v. 
Laaaell,  supra.  The  mortgagee  should  have  had  notice. 
R.  L.  s.  %n%. 

Belden  &  Ide  and  Safford,  for  the  defendants. 

The  highway  was  properly  laid  by  the  first  board  of 
selectmen.  It  was  and  is  open  to  all  who  choose  to  travel 
it  at  the  seasons  of  the  year  when  it  is  a  highway.  That 
one  person  has  occasion  to  use  it  more  than  all  others  is  im- 
material. The  tests  as  to  whether  a  taking  of  private  prop- 
erty is  for  public  use,  or  not,  are  not  how  many  in  point  of 
fact  do  use  the  alleged  public  works;  but,  is  it  of  the  char- 
acter known  as  public,  is  it  open  to  the  public  use,  is  it  un- 
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der  the  control  of  the  public,  is  it  similar  in  character  and 
purpose  to  conceded  public  uses?  One  man  who  lives  at  a 
distance  from  any  puhlic  road,  is  entitled  to  have  a  public 
road  to  his  house,  open  to  all  who  choose  to  travel  it,  be- 
cause be  pays  his  share  of  the  tax  to  build  and  maintain 
other  highways. 

Selectmen  can  lay  out  pent  roads  for  the  benefit  of  a  sin- 
gle family.  Whitingkain  v.  Botven,  22  Vt,  317;  Paine  v. 
Leicester,  lb.  45;  Armington  v.  Barnet.  15  Vt.  749;  Tyler  v. 
Beacker.  44  Vt.  64S;  Denham  v.  Co.  Commissioners,  108 
Mass.  aO-i;  Proctor  v.  Andover,  ii  N.  H.  :!48;  77  Pa.  St.  39; 
Allen  V.  Stevens,  W  N.  J.  L.  509;  ML  Wash.  Road  Co.  35 
N.  H.  134.  It  was  not  necessary  to  give  notice  to  the  mort- 
gagee. R.  L.  s.  a03-i;  Slicer  v.  Hyde  Park,  55  Vt.  481.  No 
petition  was  required;  an  insufficient  one  could  do  no  harm. 
R.  L.  8.  2014.  The  former  judgment  ought  to  be  a  bar. 
Ferguson  v,  Sheffield,  52  Vt.  77;  31  Conn.  001. 

The  opinion  of  the  court  was  delivered  by 

RowELL,  J.  If  the  selectmen  had  authority  to  lay  this 
road  in  the  first  instance  for  the  convenience  of  a  single  in- 
dividual, the  commissioners  think  it  ought  not  to  be 
discontinued. 

We  shall  not  enter  into  an  extended  discussion  of  this 
question,  for  upon  the  facts  reported  we  think  we  cannot 
say  tiiat  this  was  a  taking  of  private  property  for  private 
use  without  the  consent  of  the  owner,  as  is  contended. 

Though  the  way  was  laid  out  for  Carrick's  special  con- 
venience, yet  it  is  a  public  way,  and  Carrick  has  no  right  in 
it  nor  control  over  it  except  in  common  with  the  rest  of  the 
public,  and  the  easement  therein  is  exactly  the  same  that 
it  is  in  all  other  ways  laid  out  by  public  authority. 

It  is  objected  that  the  public  can  have  no  beneficial  use  of 
this  way  because  it  leads  to  nowhere  from  the  highway 
with  which  it  intersects,  but  stops  at  Carrick's  farm  line, 
fifty-four  rods  from  his  farm  buildings.     But  pent  roads  are 
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frequently  laid  only  to  the  land  of  the  persons  to  be  specially 
accommodated  thereby,  while  they  construct  connecting 
ways  across  their  own  land,  and  thus  secure  the  needed 
outlets;  and  we  think  that  the  laid-out  portions  of  such 
ways  are  a  part  that  towns  may  lawfully  supply  without 
supplying  the  whole  way. 

The  petitioners  rely  on  Waddeirs  Appeal,  84  Pa.  St.  90. 
But  that  was  a  case  of  a  mere  private  way,  not  connected 
with  any  public  way.  laid  under  a  statute  purporting  to  au- 
thorize the  laying  of  private  ways;  and  the  court  held  the 
act  unconstitutional.  There  are  such  cases  in  many  of  the 
States,  arising  under  similar  statutes;  but  they  are  not  in 
point.  Denham  v.  County  Commiasionera,  108  Mass.  202; 
Paine  v.  Leiceater,  22  Vt.  44;  Loveland  v.  Berlin,  37  Vt.  713. 

That  one  of  the  three  petitioners  for  the  alteration  of 
said  highway  was  not  a  freeholder  does  not  vitiate  such 
alteration.  The  statute  that  three  or  more  freeholders  may 
petition  to  have  a  highway  laid  out,  altered,  or  discontin- 
ued, was  designed  to  afford  a  mode  of  compelling  action  by 
the  selectmen;  but  they  may  act  without  a  petition,  or  upon 
an  improper  one,  and  have  their  action  good,  for  their  ac- 
tion is  the  vital  thing,  however  induced. 

That  Brock  did  not  have  suflBcient  notice  in  the  respect 
complained  of  was  dilatory  matter;  and  when  he  appeared 
before  the  selectmen  and  objected  to  any  action  by  them, 
but  did  not  object  for  want  of  sufficient  notice,  he  must  be 
deemed  to  have  waived  that  objection. 

The  holder  of  the  mortgage  has  ample  remedy  for  the  en- 
forcement of  whatever  rights  he  has  under  s.  2933,  R  L. 
Sheer  v,  Hyde  Park,  55  Vt.  481. 

Judgments  affirmed. 


GENERAL  TERM. 


JAMES  QUINN'S  ADM'RS  v.  JULIUS  HALBERT. 

Practice.    Discretion  of  Court  in  Organizing  the  Jury.     Attach- 
ing Creditor.      Fraud.     Acta  and  Declarations  of 
Confederate.  Evidence.    Question/or 
Jury.      R.  L.  s.   816. 

1.  A  wide  discretion  U  alloired  the  court  In  organlzlnj;  the  jury;  and  lis  Tnlings  will 

not  be  revised  unless  (he  emeptiDg  part;  show  that  be  has  been  prejudicd,  or 
the  statute  Infrint^;  thus,  when  the  court  adjourned  the  first  day  eleven  Jurors 
bad  been  accepted,  but  five  of  these  were  talesmen;  on  the  neit  day,  another 
panel  belnf;  preaeat,  the  court  dlscharRed  tlie  eleven,  commeDced  de  nouo,  SJid 
formed  a  panel  rrorn  those  regularly  In  attendance;  BeH,  that  there  was  no 
error;  thai  the  discretion  o(  the  court  was  reaioniibly  eiereisad. 

2.  STBKoaRAPHEK's  TiiANSCRirT — DOMB  WrTKKS9.    A  Bteuographer's  transcript 

of  testimony  Kiven  on  a  former  trial  of  the  earns  case  by  a  dsceasad  wllncu  Ls 
admissible,  although  the  witness  iraa  dumb,  and  the  signs  made  by  him  wen 
described  by  the  stenogrnpber  in  words.  It  was  for  the  jury  to  deletmlDe  bow 
much  the  manner  of  the  reproduction  of  suuh  evidence  lessened  its  weight. 

3.  Fraud — Dsclabations  uf  CoxFEDsaATS.    The  goods  in  question  bad  beeu 

owned  by  D.,  the  eiecullon  debtor,  and  were  attached  In  his  possession  by  the 
defendant  as  sheri IT.  The  plaintiffs'  intestate  replevied  them,  and  claimed  that 
he  purchased  them  ol  D.'s  as>ignee  Id  bankruptcy,  and  that  he  employed  D.  (o 
sell  them  as  bis  agent.  The  defendant  claimed  that  the  Intestate  and  D.  bad 
colluslvely  combined  to  defraud  his  creditors,  and  had  given  evidence  that 
■troDKly  supported  this  claim;  lltlii,  that  the  acts  and  declarsliuns  of  D., 
while  they  were  carrying  out  the  scheme;  what  D,  said  when  lu  poaseasion  and 
selling  Ibe  goods,  namely,  that  he  wa*  the  owner;  what  be  admitted  was  a/iirl, 
ou  an  attempt  to  compromise  this  lult,  that  he  was  the  owner  of  a  claioi  held 
by  the  intestate  against  his  estate,  and  enlitled  to  the  dividends;  a  receipt  for 
92,000  given  by  the  Intestate  to  D.'s  wife  juit  before  the  bankruptcy  proceed- 
ings; the  fact  that  D.  made  unusually  large  purchases  of  goods  immediately 
preceding  his  failure;  his  letter  to  a  creditor  aimonucing  his  inability  to  pay, 
were  admissible  in  favor  of  the  defendant;  and  tliis  is  so.  although  the  parlies 
re]. resented  by  the  defendant  became  creditors  of  D.  subsequently  to  his 
bauhruptcy. 

i.  But,  in  snch  a  cose,  a  letter  written  by  D.  to  a  third  parly  after  the  consummation 
of  the  fraud,  would  not  be  admissible. 

5.  The  facts,  that  the  Intestate  procured  the  goods  to  be  insured,  that  he  frequently 
visited  the  store,  that  the  word  "agent"  was  on  the  sign,  were  admliisibte  in 
lavor  of  the  plaintiffs. 
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&  Tlie  court  sbouM  have  instracied  the  Jury,  that  the  tact  that  D.  deposited  tSOO  to 
secnre  the  lnte!itate  aKSias'  cojita  of  thU  suit  uxu  evidence  oF  fraud,  and  tliat 
tbey  should  weigh  it  with  the  other  evidence,  and  determlQC  whether  fraud  wax 
proved.  It  was  for  the  court  to  aay  what  the  fact  Undid  to  prove,  aad  the 
jury,  what  it  did  prove. 

Replevin  for  a  quantitj  of  clothing.  Trial  by  jury,  Sep- 
tember Term,  Franklin  County,  1883,  Royce,  Ch.  J.,  presid- 
ing.   Judgment  for  the  plaintiff. 

See  this  case,  reported  in  53  Vt.  353,  and  55  Vt.  224,  where 
the  facts,  with  those  in  the  opinion,  are  chiefly  stated. 
Doran's  bankruptcy  occurred  in  December,  1877,  and  he  was 
adjudged  a  bankrupt  soon  after.  The  goods  in  question 
were  attached  in  October,  1878. 

The  defendant  offered  to  prove  by  the  witness,  Peat,  that 
in  the  winter  of  1880-1,  when  a  suit  had  been  brought  to 
recover  the  pay  for  some  of  the  goods  which  had  been  sold, 
Doran  told  him  that  he  had  to  bring  the  suit  "  in  the  name 
of  Quinn,  although  the  goods  were  his, — Doran's."  The  de- 
fendant also  offered  to  prove  that  "  between  the  1st  of  Sep- 
tember, 1877,  and  December  17,  1877,  that  he  [Doran] 
purchased  $7,500  of  goods,  and  put  them  into  the  store; 
that  he  purchased  more  than  double-— nearly  treble — of  what 
he  had  in  any  other  three  months  of  any  other  year  he  had 
been  in  business."  The  receipt  for  82,000  given  by  Quinn 
to  Mrs.  Doran  was  dated  December  25,  1877.  The  letter, 
exhibit  E,  announcing  Doran's  insolvency,  was  dated  De- 
cember 27,  1877.  The  receipt  and  letter  were  offered  in  evi- 
dence; but  all  of  said  offers  were  rejected  by  the  court.  The 
letter  to  Hawley,  Folsom  &  Martin  was  dated  at  Canton, 
Ohio,  September  7,  1881. 

Mr.  Farrington  said  to  the  court  in  offering  the  receipt 
and  the  testimony  in  connection  with  it: 

"  We  offer  to  show  in  connection  with  the  receipt  that 
Mr.  and  Mrs.  Doran  stated  in  the  winter  or  spring  of  1878, 
after  he  was  adjudged  a  bankrupt,  that  they  had  no  prop- 
erty, had  no  money,  no  notes,  had  nothing  due  them  other 
than  stated  in  their  schedules,  or  what  they  had  turned 
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over."  *  *  •  •  "That  this  receipt  was  taken  up  by 
Mr.  Albert  Sowles  but  a  short  time— two  or  three  days — be- 
fore Mr.  Doran  left;  that  Doran  came  to  Mr.  Sowles  with 
the  receipt;  talked  with  him  about  it;  and  that  Mr.  Sowles 
paid  over  81,000  upon  that  receipt,  and  gave  his  due  bill  for 
the  balance;  and  that  subsequently  that  amount  has  been 
paid  by  Mr.  Sowles,  and  he  holds  it  to-day,  and  has  proved 
it  against  the  estate  of  James  Quinn," 

The  defendant's  13th  request  was:  "That  there  is  no  tes- 
timony tending  to  show  but  that  Quinn  had  been  paid  the 
full  amount  that  he  paid  for  the  goods,  and  hence  the  title 
of  the  goods  is  in  William  Doran." 

Farrington  &  Post,  H.  R.  Start,  Wilson  &  Hall,  and  Q. 
A.  Ballard,  for  the  defendant. 

The  coiul.  erred  in  dismissing  the  eleven  jurors,  R.  L.  ss. 
8Hr,  895,  993;  Commonwealth  v.  StoifeU,  9  Met.  572;  Bellotcs 
V.  Weeks,  41  Vt.  60G;  State  v.  Peterson,  lb.  50-1;  Plimpton  v. 
Somerset,  '.i'i  Vt.  -ZS'i.  It  was  error  to  exclude  the  witness, 
Peat.  Bucklin  v.  Beals,  38  Vt.  t)53.  All  the  evidence  of- 
fered by  the  defendant  was  admissible  to  show  the  fraud 
and  collusion  between  Quinn  and  Doran.  Quinn  v.  Hal- 
hcrt,  55  Vt.  a'i4;  Huse  v.  Preston,  51  Vt.  ^45;  Richardson  v. 
Roijalton,  &c.,  T.  Co.,  G  Vt.  49(i;  Big.  Fr.  483;  31  Vt.  083;  41 
Vt.  478;  2  Aik.  390;  30  Vt.  100;  iti  Vt.  525;  23  Vt.  546.  There 
was  error  in  admitting  a  transcript  of  Quinn's  testimony. 
54  Cal.  5-i7;  5ti  Cal.  119:82  N.  Y.  415;  83  N.  Y.  4«1;  1  Greenl. 
Ev.  s.  1C3;  55  Vt.  224. 

H.  S.  Royce,  F.  W.  McGettrick,  and  Xoble  &  Smith,  for 
the  plaintiffs. 

It  was  decided  in  this  case — 55  Vt.  224 — that  the  testimony 
of  Quinn  was  admissible;  and  it  follows  that  it  can  be  re- 
])roduced  after  his  decease.  The  testimony  relating  to  the 
insurance,  to  the  word  "agent"  on  the  sign,  &c.,  was  prop- 
erly admitted.  The  offer  to  prove  how  many  goods  Doran 
purchased  a  few  months  before  his  failure,  had  no  tendency 
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to  show  how  many,  or  what  goods  the  intestate  purchased  ! 

of  the  assignee;  nor  how  the  goods  so  purchased  were  con*  i 

cerned  in  this  suit.    The  receipt  was  properly  excluded.  ; 

It  would  seem  that  that  receipt  or  obligation  was  pledged  ! 

by  Mrs.  Doran  to  Sowles  or  the  bank  for  money  received  by  ' 

her.  It  is  not  claimed  that  there  was  anything  in  the  paper 
or  in  the  testimony  offered  in  connection  with  it,  to  show 
that  Doran  was  in  any  manner  interested  in  it;  and  the 
question  being  whether  Quiun  purchased  the  property  of  the 
assignee,  and  paid  his  own  money  for  it,  and  there  being  no 
dispute  about  this  question,  neither  the  receipt  nor  tlie  testi- 
mony offered  iu  connection  with  it  was  admissible. 

The  opinion  of  the  court  was  delivered  by 
Taft,  J,  I.  The  first  question  in  this  cause  arose  upon 
impanelling  the  jury.  When  court  adjourned  the  first  day 
of  the  trial  eleven  jurors  had  been  accepted,  six  of  the  regu- 
lar panels  and  five  talesmen.  When  it  commenced  the  sec- 
ond day  a  panel,  who  were  out  on  the  first,  were  present  and 
the  eleven  accepted  jurors  were  discharged,  and  a  panel 
selected  from  those  regularly  in  attendance.  The  de- 
fendant excepted  to  the  order  of  the  court  discharging  the 
eleven  jurors;  and  the  question  presented  is,  was  such  order 
error? 

It  is  a  settled  rule  of  practice,  that  some  prejudice  to  the 
excepting  party  resulting  from  the  rulings  of  the  court  be- 
low in  organizing  the  jury,  or,  at  least,  some  infringement 
of  the  statutory  provisions  relating  thereto,  must  be  shown 
before  this  court  will  revise  the  proceedings  of  the  trial 
court.  It  is  within  the  discretion  of  the  court  to  direct  the 
clerk  in  calling  a  panel  to  omit  the  names  of  such  jurors  a.s 
are  presumably  disqualified  or  unable  to  Kerve;  for  exam- 
ple, such  as  have  been  present  and  listened  to  a  former 
trial  of  the  same  cause,  or  a  trial  involving  the  same  ques- 
tions; those  ill  or  whose  family  are;  and  many  other  in- 
stances that  might  be  named.    A  wide  discretion  is  allowed 
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the  court  iti  such  cases;  and  until  a  panel  is  complete,  we 
think  a  party  has  no  vested  right  in  any  particular  juror 
that  may  not  be  taken  from  him  should  the  exigencies  of 
the  case  in  the  discretion  of  the  court  require  it.  Thompson 
and  Merriam  on  Juries,  sec.  271,  say:  "So  far  as  the  forma- 
tion of  the  jury  is  concerned  the  litigant  parties  have  a 
constitutional  right  to  demand  that  it  shall  be  impartial; 
but  this  right  is  not  impaired  by  the  exclusion  of  jurors, 
though  never  so  impartial,  so  long  as  impartial  ones  remain 
and  try  the  ease.  And,  it  has  been  pertinently  asked,  what 
advantage  would  accrue  to  a  party,  should  a  uew  trial  be 
awarded,  because  of  the  exclusion  of  competent  jurors  in 
his  case?  Obviously  the  only  effect  of  granting  the  motion 
would  be  to  take  the  verdict  of  another  impartial  jury. 
Upon  the  new  trial  he  could  not  demand  that  the  jurors  of 
whose  exclusion  he  complains  should  sit  in  the  case.  He 
has  therefore  suffered  no  injury,  nor,  in  the  eye  of  the  law, 
could  he  be  possibly  benefited  by  another  trial.  Tliis  view 
of  the  law  does  not  permit  a  trial  judge  to  exclude  compe- 
tent jurors  arbitrarily  and  unreasonably  from  participating 
in  the  trial  of  a  cause,  civil  or  crihiinal.  Whenever  it  shall 
appear  that  the  court  has  thus  abused  its  discretion,  a  uew 
trial  will  doubtless  be  granted."  In  Phelps  v.  Hall,  'i  Tyler, 
■101,  the  court  say  that:  "  No  occasion  can  occur  to  render 
it  necessary  for  one  juror  to  sit  on  the  panel  in  preference 
to  another."  We  think  the  discretion  of  the  court  below, 
in  the  case  at  bar,  reasonably  exercised.  An  unusual  num- 
ber of  talesmen  were  upon  the  panel,  the  regular  jurors 
were  in  attendance,  the  trial  was  to  occupy  several  days; 
and  it  was  much  better  that  the  regular  jurors  should  try 
the  case  and  the  expense  of  talesmen  avoided,  than  to  re- 
tain the  latter  upon  the  panel;  and  as  some  question  might 
arise  as  to  the  challenges,  and  in  fact  did,  it  was  not  unwise 
to  discharge  the  six  regular  jurors  and  begin  de  novo.  It 
does  not  appear  but  that  the  six,  who  were  so  discharged, 
were  subsequently  drawn.     It  is  likely  some  of  them  were; 
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and  as  the  defendant  has  already  had  all  that  he  is  now 
seeking — a  trial  by  an  impartial  jury — his  exception  to  the 
ruling  upon  this  question  should  not  b^  sustained. 

II.  Was  the  transcript  of  Quinn's  testimony  admissible? 
While  there  is  force  in  the  suggestions  of  the  defendant's 
counsel,  we  think  that  sec.  816  of  the  R.  L.  makes  it  evi- 
dence, although  the  stenographer  described  in  words  signs 
made  by  the  witness.  What  his  testimony  was  upon  the 
former  trial  could  have  been  shown  by  witnesses  who  heard 
it.  See  cases  cited  in  Roberts'  Digest,  285.  And  the  signs 
made  by  the  witness  are  no  doubt  as  well  described  by  the 
stenographer,  in  his  transcript,  as  they  would  have  been  by 
witnesses  on  the  stand. 

I  take  this  occasion  to  note  the  dissent  which  I  expressed 
in  consultation  at  the  former  hearing,  from  the  conclusion 
ot  the  court,  that  Quinn  was  a  competent  witness.  The 
fact  appeared  that  he  was  not,  and  could  not  have  been 
cross-examined.  Thus  the  defendant  was  deprived  of  one 
of  the  two  great  tests  of  the  truth  of  a  witness,  viz.:  a 
cross-examination.  I  should,  therefore,  have  excluded  his 
whole  testimony,  but  the  court  held  otherwise,  and  the 
statute  makes  a  transcript  made  by  the  stenographer 
evidence. 

The  defendant  was  not  entitled  to  a  compliance  with  his 
request  that  the  manner  of  its  reproduction  materially  les- 
sened the  weight  to  be  given  his  testimony.  It  would  have 
been  proper  for  the  court  to  have  told  the  jury  that  it  should 
have  been  considered  by  them  in  determining  that  question. 
How  much  it  lessened  its  weight  was  a  question  for  them, 
not  for  the  court. 

HI.  Doran  became  a  bankrupt  in  December,  1877.  In 
March  afterwards  his  assignee  sold  a  stock  of  ready-made 
clothing,  belonging  to  the  estate,  to  the  plaintiffs'  intestate, 
Quinn.  It  is  claimed  by  the  defendant  that  the  goods  in 
question  were  a  part  of  said  stock;  that  the  sale  to  Quinn 
was  a  mere  sham  or  cover;  that  it  was  really  made  to  Doranj 
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that  he  and  Quinn  confederated  in  causing  it  to  be  made  in 
the  name  of  Quinn  to  prevent  their  attachment  by  Doran's 
creditors.  And  there  was  strong  evidence  in  the  case  tend- 
ing to  support  such  claims,  i.  e. ,  tending  to  show  that  Doran 
was  the  active,  and  substantially  the  sole,  participant  in  the 
purchase,  control,  management,  and  disposition  of  the 
goods.  No  books  were  kept,  no  account  of  the  sales  made, 
Doran  borrowed  of  Quinn  money  to  replenish  the  stock,  no 
settlement  was  ever  made  between  them;  the  goods  remain- 
ing unsold  were  taken  off  by  Doran  in  the  spring  of  IfSl: 
and  some  otiier  facts  of  like  tendency. 

If  the  defendant  could  satisfy  the  jury  that  Quinn  and 
Doran  had  conspired  in  the  matter,  and  that  the  sale  to 
Quinn  was  a  sham  and  cover,  then  the  acts  and  declarations 
of  Dpran  while  they  were  engaged  in  carrying  out  their 
scheme  were  admissible  against  Quinn.  Having  given  tes- 
timony tending  to  establish  the  conspiracy,  it  was  error  to 
reject  the  testimony  of  the  witness.  Peat,  of  the  declara- 
tions of  Doran,  while  engaged  in  selling  the  goods.  State 
V.  Tkibeau,  30  Vt.  100;  Jenne  v.  Joslyn,  41  Vt,  478;  Lincoln 
v.  Clafiin,  7  Wall.  132.  The  letter  to  Hawley,  Folsom  & 
Martin,  written  after  the  consummation  of  the  scheme,  was 
not  admissible  against  Quinn.  Only  tho^e  declarations  are 
admissible  against  other  co-conspirators  that  are  made 
while  the  common  design  is  being  carried  out. 

Quinn  held  a  claim  against  Doran's  estate  based  on  two 
notes  given  for  twenty-two  hundred  dollars,  and  the  de- 
fendant offered  to  show  the  declarations  of  Doran  that  he 
was  the  owner  of  the  claim  and  entitled  to  the  dividends. 
The  declarations  were  made  upon  an  occasion  when  a  com- 
promise of  this  suit  was  attempted.  If  material,  it  was  ad- 
missible notwithstanding  the  attempted  compromise,  it 
being  a  fact  admitted  because  it  was  a  fact.  Doon  v.  Rnvey, 
49  Vt,  293.  This  testimony  was  excluded,  together  with 
that  offered  in  connection  with  exhibit  F,  the  receipt  for 
two  thousand  dollars  given  by  Quinn  to  Mrs.  Doran  at  the 
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time  of  the  bankrupt  proceedings  in  December,  1877;  the 
testimony  as  to  the  purchases  and  sales  just  prior  to  the 
bankruptcy  in  1877,  and  exhibit  E,  the  letter  announcing 
Doran's  insolvency.  These  acts  and  declarations  of  Doran 
are  admissible  in  any  suit  against  him.  "Whether  they  were 
admissible  upon  the  trial  below  against  Quinn,  depended 
upon  whether  there  was  evidence  in  the  case  of  a  conspiracy 
between  Quinn  and  Doran  at  the  time  the  acts  were  done 
and  the  declarations  made.  We  think  the  evidence  did  tend 
to  show  a  combination  between  them  as  early  as  the  fall  of 
1877  to  prevent  Doran's  creditors  receiving  their  pay,  and 
that  it  existed  until  the  goods  unsold  were  carried  ofT  by 
Doran  in  the  year  1881. 

There  can  be  no  doubt  as  to  the  evidence  tending  to  show 
an  intent  on  the  part  of  Doran  to  defraud  his  creditors;  and 
the  fact,  if  established,  that  Quinn  presented  large  claims 
against  the  estate  and  at  the  same  time  held  two  thousand 
dollars  of  the  money  of  Doran,  which  was  not  offset  against 
his  claims  and  its  existence  kept  concealed,  we  think  had  a 
strong  tendency  to  show  a  like  intent  on  the  part  of  Quinn, 
and  a  confederacy  between  them;  in  fact,  there  was  evi- 
dence tending  to  show  an  intent  on  the  part  of  both  to  de- 
fraud Doran's  creditors  at  the  time  of  the  bankruptcy,  and 
those  who  became  creditors  subsequently;  so  the  acts  and 
declarations  of  one  became  admissible  against  the  other. 
In  Bigelow  on  Fraud,  484,  it  is  said:  "Slight  evidence  of 
collusion  or  concert  is  sufficient  to  let  in  the  declarations  of 
one  of  the  parties  as  evidence  against  all,  though  not  made 
in  the  presence  of  each  other;  but  there  must  be  some  evi- 
dence of  the  combination.  Such  may  be  inferred,  for  ex- 
ample, from  the  relation  and  conduct  of  the  parties,  and 
the  circumstances  surrounding  them."  Although  the  par- 
ties represented  by  the  defendant  were  not  creditors  of  the 
estate,  but  became  creditors  of  Doran  subsequently,  we 
think  the  proceedings  of  Quinn  and  Doran  may  be  regarded 
as  one  continuous  act,  they  having  one  common  design  and 
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one  object,  viz.:  the  defrauding  of  Doran's  creditors,  his 
then  creditors  as  well  as  subsequent  ones.  It  is  true 
the  receipt  of  Quinn  was  given  to  Mrs.  Doran;  but  the  claim 
and  offer  of  the  defendant  was  to  show  that  it  was  in  fact 
Mr.  Doran's.  The  testimony  tending  to  show  the  collusion 
of  the  parties  to  defraud  the  creditors  in  the  fall  of  1877, 
and  until  the  goods  were  carried  away  became  material, 
and  should  have  been  admitted,  and  consequently  the  acts 
and  declarations  of  Doran  during  the  same  time. 

The  testimony  as  to  the  insurance  policies,  Quinn's  fre- 
quent visit  to  the  store,  and  the  word  "  agent"  being  on  the 
sign,  was  properly  admitted  under  the  opinion  in  this  case, 
as  reported  in  55  Vt.  224. 

IV,  The  defendant  requested  the  court  to  charge 
the  jury,  first,  that  if  Doran  deposited  five  hundred  dol- 
lars to  secure  Quinn  against  damages  or  costs  in  this 
suit,  and  there  was  evidence  tending  to  show  that  he  did, 
that  it  was  evidence  to  be  weighed  by  them  as  tending  to 
show  collusion  in  respect  to  the  goods  in  question.  Quinn 
claimed  the  goods  and  brought  this  suit  to  recover  them; 
and  the  fact  that  indemnity  was  given  him  by  Doran  to 
secure  him  against  an  adverse  result  of  the  suit,  had  a  ten- 
dency to  show  that  the  goods  were  Doran's,  not  Quinn's, 
and,  as  we  understand,  the  evidence  was  admitted  for  that 
purpose.  At  the  same  time  it  might  have  been  consistent 
with  Quinn's  having  but  a  limited  interest  in  the  goods, 
that  he  held  them  as  security  for  a  sum  less  than  their 
value,  and  Doran  under  an  obligation  to  protect  Quinn 
against  loss,  the  latter  having  taken  the  goods  as  security 
for  the  amount  he  had  advanced  to  buy  them  of  the  as- 
signee; or  consistent  with  Quinn's  having  sold  them  condi- 
tionally to  Doran. 

The  court  should  not  have  told  the  jury  that  it  was  for 
them  "  to  say  what  it  {Doran's  depositing  the  five  hundred 
dollars  to  secure  Quinn)  tends  to  show,"  and  to  weigh  it 
upon  the  question  of  fraud,  if  they  thought  it  had  any  ten- 
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deocy  to  show  it.  The  court  said:  "Whether  it  is  any 
evidence  of  fraud  in  the  original  transaction  or  not,  is  a 
question  for  the  jury  to  consider."  Whether  it  was  any  evi- 
dence was  for  the  court;  what  weight  should  be  given  it 
was  for  the  jury.  The  jury  should  have  been  told  that  it 
was  evidence  of  fraud,  and  that  they  should  weigh  it  with 
alt  the  other  evidence  in  the  case,  and  determine  whether 
fraud  was  proven,  or  whether  Quinn  still  had  an  interest  in 
the  goods,  either  an  absolute  or  conditional  one. 

The  fourth,  fifth,  and  seventh  requests  were  fully  com- 
plied with;  and  the  defendant  was  not  entitled  to  a  compli- 
ance with  the  thirteenth,  as  Quinh's  own  testimony  and 
exhibits  in  the  case  tended  to  show  that  he  had  not  been 
paid  in  full  for  the  goods.  No  other  questions  have  been 
made  in  the  case. 

The  judgment  is  reversed,  and  cause  remanded  for  a  new 
trial. 


CHARLES  H.  FRENCH  v.  MELVIN  J.  HOLT. 

•JiMtice  of  Peace.     Juritdietion  of  Treipata  on  Freehold.     Ca»e. 
Pleadiriff.      Waiver.     Amendment.     SS.  821, 912. 

1-  Underthe  stataU — 99.  S21,  912 — a  Justice  of  tbe  peace  has  not  Jurisdiction  in  an 
aetloQ  on  tbe  eaae,  wbere  tha  title  to  land  is  concerned,  nlthoiixh  the  count  ba 
joined  with  one  la  trespasi  on  the  freehald.  and  the  sunt  in  demand  does  not 
exceed  twent;  dollars.    Ross,  J.,  dlisentlnf;. 

2.  When  ot  two  coaots — trespass  and  ca^e— a  Justice  hns  Jurisdiction  of  only  the 

count  in  trespass,  he  cannot  amend  himself  into  jurisdiction  by  striking  out  tbe 

3.  A  Jurisdictional  question  can  be  raised  at  any  time.     Nor  does  a  party  waive  his 

rigbt  to  raise  it  In  the  County  Court  by  pleading  to  issue  in  the  Justice  court 
otter  bis  motion  to  dismiss  bad  been  overruled. 

4.  Rule  slated  when  one  statute  repeals  another  by  implication. 

Trespass  and  Case.  Heard  on  motion  to  dismiss,  May 
Term,  1880,  Windsor  County,  Bareett,  J.,  presiding.  Mo- 
'tion  sustained. 
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The  case  is  an  appeal  from  a  justice  court.  The  sub- 
stance of  the  motion  was,  that  the  justice  had  not  juris- 
diction, because  the  title  to  land  was  concerned.  The 
first  count  was  in  trespass,  alleging  "that  the  said  defend- 
ant, &c.,  •  •  •  *  broke  aud  entered  the  plaintiffs 
close,  and  tore  down  and  left  open  the  plaintiff's  gate, 
and  with  cattle  and  horses  trampled  down,  &c-,  the  grass, 
crops,  and  herbage  of  the  said  plaintiff,"  &c.  The  second 
count  was  in  case,  alleging,  that  there  was  a  pent  road 
"  running  through  the  farm  and  lands  leased  and  occupied 
by  the  plaintiff,  across  which  road  there  had  been  gates 
erected  in  accordance  with  the  provisions  of  the  General 
Statutes  of  the  State  of  Vermont  in  such  case  made  and 
provided,  and  the  plaintiff  avers  that  •  •  •  •  the  de- 
fendant ♦  ♦  *  *  wilfully  left  said  gate  open,  so  that 
the  beasts  of  the  plaintiff  passed  through  into  the  tilled 
fields  of  the  plaintiff,  and  damaged,  eat  up,  and  destroyed 
his  said  crops,  then  and  there  growing,  of  great  value,  to 
wit,  ten  dollars,  and  the  plaintiff  was  put  to  great  expense, 
to  wit,  ten  dollars,  in  running  after  said  beasts,  and  shut- 
ting said  gate,  and  was  subjected  to  great  loss  of  time  in 
and  by  reason  of  the  wilful  acts  of  the  defendant." 

The  case  was  set  for  trial  on  the  14th  day  of  September, 
1878,  but  was  continued  to  the  2Ist  day  of  the  same  month, 
when  the  defendant's  counsel  before  trial  filed  a  written 
motion  to  dismiss  the  suit  for  the  reason  that  the  justice 
had  not  jurisdiction.  Against  the  defendant's  objection, 
the  plaintiff  was  allowed  to  withdraw  the  second  count, 
and  a  trial  by  jury  was  had  on  the  first  count.  The  jury 
returned  a  verdict  for  the  plaintiff. 

yorinan  Paul,  for  the  plaintiff. 

No  question  is  made  but  what  a  justice  has  jurisdiction 
of  a  suit  for  trespass  on  the  freehold,  when  the  damages 
claimed  do  not  exceed  the  sum  of  twenty  dollars.  The 
statute  authorizes  the  joining  of  counts  in  trespass  and 
case  for  the  same  cause  of  action.  The  statute  authorizing 
such  joinder  of  counts  was  enacted  subsequent  to  the  one 
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giving  justices  of  the  peace  jurisdiction  to  try  cases  of 
trespass  on  the  freehold  when  the  amount  claimed  does  not 
exceed  the  sum  of  twenty  dollars,  and  is  repugnant  and 
contradictory  to  it,  and  repeals  the  limiting  clause. 

The  defendant  by  joining  issue,  going  to  trial,  &c., 
waived  his  right  to  raise  dilatory  matter  in  defence.  See 
R.  L.  ss.  821,  912;  Alger  v.  Curry,  38  Vt.  382;  Feck  v.  Smith, 
3  Vt.  266;  Howes  v.  Hosford,  8  Vt.  220;  Carrutk  v.  Tighe, 
32  Vt.  (126;  Hill  v.  Morey,  26  Vt.  178;  Austin  v.  Smith,  23  Vt. 
704;  Bryant  v,  Pember,  43  Vt.  599;  Stanton  v.  Haverhill 
Bridge  Co.  47  Vt.  172;  14  Me.  441.  Allowing  the  case  to  be 
continued  without  reserving  the  right  to  plead  dilatory  mat- 
ter, was  a  waiver.  Jakeway  v,  Barrett,  38  Vt.  316;  Pollard 
V.  Wilder,  1?  Vt.  48;  State  v.  Haynes,  35  Vt.  566.  The  title 
to  land  was  drawn  into  controversy  only  incidentally,  and 
therefore  the  justice  had  jurisdiction.  2  Wat.  Tres.  pp. 
441.  443;  French  v.  Freeman,  43  Vt.  93;  Whitman  v.  Pownal, 
19  Vt.  223;  Prouty  v.  Mather,  49  Vt.  416;  Bowyer  v.  Scojield, 
1  N.  Y.  Ct.  App.  177. 

Gilbert  A.  Davis,  for  the  defendant. 

The  justice  had  no  jurisdiction  of  the  second  count. 
French  v.  Holt,  51  Vt.  554,  The  title  to  land  was  concerned. 
Foster  V.  Bennett,  33  Vt.  66;  Whitney  v.  Bowen,  11  Vt.  260; 
Thayer  v.  Montgomery,  26  Vt.  491;  Shaw  v.  Oilftllan.  22  Vt. 
565;  2  Vt.  407;  PiERPoiNT,  Ch.  J.,  in  Chadwick  V.  Batchelder, 
46  Vt.  724.  The  joinder  of  the  two  counts  did  not  aid  the 
jurisdiction.  This  doctrine  was  fully  established  in  Prindle 
V,  Coggswell,  9  Vt.  183,  and  has  been  followed  ever  since. 
Doubleday  v,  Marstin,  27  Vt.  488;  Thompson  v.  Colony,  6 
Vt.  91.  The  question  of  jurisdiction  may  be  raised  at  any 
time,  Richardson  v.  Denison,  1  Aik.  210;  Cooley  v.  Aiken. 
15  Vt.   322;  Heffiin  v.  Bell,   30  Vt.   134;    Stoughton  v.  Matt, 
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The  opinion  of  the  court  was  delivered  by 
•  RowELL,  J.     A  majority  of  the  court  think  this  judgment 
should  be  affirmed. 

The  second  count  is  in  case  both  in  form  and  substance. 
The  thing  complained  of  is,  that  defendant  "  wilfully  left 
said  gate  open."  It  is  not  alleged  that  he  opened  it,  and  no 
such  inference  can  properly  be  drawn  from  the  allegation 
that  he  left  it  open.  It  may  as  well  be  inferred  that  in  trav- 
elling the  way  he  found  and  left  it  open,  or  lawfully  opened 
it  to  pass  through  and  omitted  to  shut  it.  In  any  view,  he 
is  charged  with  a  mere  non-feasance,  and  a  mere  non-fea- 
sance is  not  a  trespass,  and  will  not  make  one  a  trespasser 
ah  initio  even  though  it  consists  in  the  abuse  of  an  author- 
ity given  by  law.  Stougkton  v.  Mutt,  25  Vt.  6CS;  Red- 
field,  Ch.  J.,  in  Stone  v.  Knapp,  39  Vt.  501.  Trespass  lies 
only  for  immediate  injuries  committed  with  force,  actual  or 
implied;  and  an  injury  is  considered  immediate  when  the 
act  complained  of,  and  not  merely  its  consequences,  occa- 
sions it.  1  Chit,  PI.  12ti.  But  here  the  injury  complained 
of  was  not  the  immediate  but  the  mediate  result  of  the 
omission  complained  of. 

The  count  goes  for  damage  to  crops  growing  on  plaintifiTs 
land,  and  on  the  general  issue  pleaded  to  it,  plaintiff  would 
be  put  to  the  proof  of  title  to  land  in  order  to  make  a  ease; 
and  although  proof  of  a  possessory  title  might  be  sufficient, 
even  that  would  oust  the  justice  of  jurisdiction  were  this 
the  only  count  in  the  declaration;  for  it  is  not  left  to  be  de- 
termined by  the  pleadings  subsequent  to  the  declaration 
whether  the  justice  has  jurisdiction,  but  whenever  the 
declaration  is  of  such  a  character  that,  under  the  general 
issue  or  any  other  plea  that  puts  the  plaintiff  to  the  neces- 
sity of  proving  the  declaration,  he  is  hound  either  to  prove 
or  disprove  a  title  to  land,  the  justice  has  no  jurisdiction. 
Poland,  Ch.  J.,  in  Jakeimy  v.  Barrett,  38  Vt.  316;  French 
V.  HoJt,  51  Vt.  544.  This  last  case  was  between  these  same 
parties  for  the  statutory  penalty  for  leaving  this  gate  open. 
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thereby  exposing  plaintiflfs  lands  and  crops  to  damage,  and 
it  was  held  that  the  justice  had  no  jurisdiction,  as  the  title 
to  land  was  concerned.  The  case  before  us  is  not  distin- 
guishable from  that  in  this  respect. 

But  it  is  said  that  although  this  count  may  be  in  case  and 
the  title  to  land  concerned,  yet  it  may  be  joined  with  the 
first  count,  as  both  are  for  the  same  cause  of  action,  and  8. 
912,  R.  L.,  provides  for  the  joinder  of  trespass  and  case 
when  for  the  same  cause  of  action.  Conceding  that  both 
counts  are  for  the  same  cause  of  action,  which  is  not  de- 
cided, then  they  cannot  be  joined,  for  s.  831  expressly 
excepts  from  the  jurisdiction  of  justices  all  actions  in  which 
the  title  to  land  is  concerned  except  trespass  on  the  freehold 
in  which  the  sum  demanded  does  not  exceed  twenty  dollars; 
and  to  warrant  a  joinder  under  s.  913,  the  court  must  other- 
wise have  jurisdiction  of  both  forms  of  action  in  the  con- 
crete case.  To  hold  differently  would  be  to  partly  repeal  by 
implication  said  exception  in  s.  831,  a  kind  of  repeal  that 
is  not  favored  in  law,  and  is  never  held  unless  the  subse- 
quent statute  is  so  inconsistent  with  the  former  that  both 
cannot  stand  together.  But  here  both  may  stand  together, 
and  the  view  here  taken  leaves  both  operative.  Hence,  the 
justice  had  no  jurisdiction,  and  he  could  not  amend  himself 
into  jurisdiction  by  striking  out  the  count  in  case.  Chad- 
wick  V.  Batchelder,  46  Vt.  724,  Nor  by  pleading  to  issue  in 
the  justice  court  after  his  motion  to  dismiss  was  overruled 
did  the  defendant  waive  his  right  to  object  in  the  County 
Court  for  want  of  jurisdiction.  That  the  court  has  no  juris- 
diction of  the  action  may  be  objected  at  any  time;  it  is  not 
dilatory  matter,  which  is  waived  if  not  objected  at  the  first 
opportunity:  cases  passim. 

Judgment  affirmed. 

Dissenting  opinion  by 

Ross,  J.  I  am  unable  to  concur  in  the  decision  by  the 
majority  of  the  court.     I  think  an  inspection  of  the  two 
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counts  renders  it  manifest,  that  the  subject  matter  in  contro- 
versy is  the  same  in  both  counts. — the  wrongful  allowing 
the  plaintiff's  cattle  to  enter  his  tilled  fields  and  do  damage 
there,  either  by  wilfully  opening  and  leaving  open  the  gate 
across  the  pent  road,  when  the  defendant  had  no  lawful  oc- 
casion to  pass  through  the  gate,  as  alleged  in  substance  in 
the  first  count;  or  having  lawful  occasion  to  pass  through 
the  gate,  and  so  lawfully  opening  and  then  wilfully  and 
wrongfully  leaving  said  gate  open.  In  either  case,  the 
plaintiff's  tilled  fields  were  exposed  to.  and  damaged  by, 
his  cattle  from  the  adjoining  pasture.  That  more  special 
damages  are  set  forth  in  the  second  count  than  in  the  first 
does  not  make  the  cause  of  action  counted  upon  different. 
The  pleader  being  in  doubt  in  regard  to  his  proof,  whether 
it  would  show  a  wrongful  ojiening  of  the  gate,  or  only  a 
wilful  and  unlawful  leaving  of  the  gate  open,  used  the  two 
counts,  that  his  declaration  might  be  adapted  to  and  be  sup- 
ported by  his  proof.  The  justice  jurisdiction  act — s.  821 
R.  L, — in  force,  when  in  186(i  the  act — 3.  912  R.  L. — allowing 
counts  in  case  to  be  joined  with  counts  in  trespass,  when 
for  the  same  cause  of  action,  was  passed,  gives  a  justice 
jurisdiction  of  actions  of  trespass  upon  the  freehold  when 
the  damages  demanded  do  not  exceed  twenty  dollars.  To 
the  extent  that  the  title  to  land  might  be  involved  in  actions 
of  trespass  on  the  freehold  where  the  sum  demanded  does 
not  exceed  twenty  dollars,  the  act  confers  jurisdiction  upon 
a  justice  of  the  peace  to  try  actions  involving  the  title  to 
laud.  The  act  of  185()  is  not  restricted  by  its  language  to 
actions  in  the  County  Court,  but  is  broad  enough  to  author- 
ize the  joining  of  such  counts  in  whatever  jurisdiction  the 
cause  might  be  pending.  It  is  of  a  highly  remedial  nature, 
intended  to  avoid  the  difficulty,  often  experienced  by  ex- 
pert pleaders,  in  adapting  the  count  or  form  of  action  to  the 
proof,  and  so  to  avoid  a  failure  of  justice  through  a  tech- 
nicality in  pleading,  I  think  the  act  of  1856  was  intended, 
and  should  apply  as  broadly  to  causes  over  which  b.  831 
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confers  jurisdiction  upon  a  justice  of  the  peace,  as  to  ac- 
tions in  the  County  Court,  In  my  judgment  this  construc- 
tion of  the  act  of  1850  does  not  enlarge  the  jurisdiction  of 
the  justice  of  the  peace,  but  simply  gives  liim  the  right  to 
try  in  a  count  on  the  case  if  his  proof  should  fail  to  show 
a  direct  injury  or  trespass,  what  he  could  before  try  in  a 
count  in  trespass  if  the  proof  showed  the  injury  to  be  di- 
rect, instead  of  consequential;  that  is,  to  try  a  case  that 
might  involve  the  title  to  land  in  a  count  in  case,  wherever 
he  could  try  it  in  a  count  in  trespass.  In  my  judgment  the 
decision  unwarrantably  limits  the  beneficial  scope  of  the 
act  of  1856.  I  should  reverse  the  judgment  of  the  County 
Court,  and  hold  that  the  counts  were  properly  joined. 


HAMMOND  &  BURT  v.  S.  C.  NOBLE. 

Bankruptcy.     Debt  Created   by  Fraud.     Sec,  5117.  R.  S.  U.  S. 

Evidence,  Actual,   Cotistructive  Frami.     Certified 

Execution.     Juror.     New  Trial. 

t.  Tbe  plntatifTs,  \3  An  BccomnicxlittlDQ  to  themselTes,  fx^a  an  order  to  tbe  defaadanC 
directing  tbeir  debtor  to  pay  bltn  irbat  irai  due  tbem.  He  collected  and  used 
tbe  mooef  bj  mlDgllag  it  with  hia  ovd;  and  la  a  fev  da;a  aftervriirds  vns 
adjudged  a  bankrupt.  Alter  his  discharj{e,  In  an  action  Co  recover  the  money, 
tbe  court  below  found  that  there  was  no  evidence  tending  to  show  actual  fraud 
or  (randalant  Intent.  Tbe  ptsiotliTs  CeatiBed  that  when  the  order  was  f-iveii 
the;  told  him  "  to  keep  the  money  until  the;  called  (or  lt"i  the  defendant 
leillfled  that  the;  told  bim  "  to  keep  and  use  tbe  mone;  until  tbe;  called  tor 
It."  The  Jury  found  that  the  plaintlRs  were  [ixht  t,*  to  the  Instructions  K'veu; 
Eeld,  that  the  derecdant'e  dut;  was  tbat  of  a  bailee  without  hire:  tbat  his  use 
of  tbe  money  was  a  converjlon  oF  it,  and  a  fraudulent  act;  Chat  the  debt  ivas 
"  created  by  frand,"  wltbiu  the  meaning  of  tbe  Bankrupt  Act— R.  S.  U.  3.  a.  51  IT 
—and  Dot  discharged. 

I.  Evidence  was  not  odmlsalble  to  ahow  tbe  cause  and  miuiner  of  tbe  dsfendnnt's 
fallore,  lor  the  purpose  of  proving  that  chore  was  oo  fraad. 

3.  Tbe  court  In  tta  charge  to  the  jury  placed  the  case  on  the  ground  tbat  It  came 
within  tbe  fiduciary  clause  ot  the  Bankrupt  Act;  but  this  was  harmless  error, 
as  the  Tenlict  brought  It  within  Uie  (rand  clause. 

<.   Seal  V.  Clark,  90  U.  S.  TCH— constructive  Iraud  disCinguiahed. 

S.   A  MTtlfled  execntioD  wu  lewiBd. 
IS 
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6.  JuBOK,  QuALivicATioK  Of.  New  Tbial.  It  Is  preanmsd  that  a  jaroi  la  earn- 
patent  uaCil  the  caiitrar;  U  praved.  It  iras  Dot  decided  whether  common  repu- 
t&tlon  niBong  family  connections  U  admUalble  to  prove  the  time  or  place  o( 
the  jator's  birth:  becanae  It  the  evidence  had  been  received  it  waa  not  luffidCDt 
to  establish  bis  alienage. 

General  Ass[jmp6IT.  Plea,  the  general  issue,  and  notice 
of  special  matter.  Trial  by  jury,  April  Term,  1880,  Frank- 
lin County,  RoYCE,  J.,  presiding.     Verdict  for  the  plaintififs. 

It  appeared  that  on  the  1st  day  of  October,  1877,  the  Cen- 
tral Vermont  Railroad  Company  was  indebted  to  the  plain- 
tiffs in  about  the  sum  of  $3,C00;  that  the  plaintiffs  resided 
in  Franklin,  at  quite  a  distance  from  the  offices  of  the  said 
railroad  company;  that  it  was  the  custom  of  said  company 
to  pay  bills  of  the  same  kind  as  that  of  the  plaintiffs  in  in- 
stallments, when  most  convenient  to  do  so;  that  the  plaintiffs 
had  had  other  hills  against  said  company  prior  to  this  one, 
and  had  experienced  considerable  difficulty  in  collecting 
the  same,  on  account  of  the  distance,  and  as  the  company 
was  frequently  not  ready  to  pay;  that  the  defendant  was  a 
dealer  in  dairy  produce  at  St.  Albans;  that  the  plaintiffs 
requested  the  defendant,  as  a  matter  of  accommodation  to 
them,  to  collect  said  indebtedness  for  them,  by  applying  to 
the  company  frequently  for  installments;  that  the  defend- 
ant consented  to  do  so,  and  was  not  to  receive  any  compen- 
sation or  benefit  for  so  doing;  but  that  he  undertook  said 
business  solely  for  the  accommodation  and  convenience  of 
the  plaintiffs,  and  to  save  them  the  trouble  and  expense  of 
going  to  St.  Albans  personally  to  collect  the  money;  that 
the  plaintiffs  called  at  the  office  of  the  defendant,  in  pur- 
suance of  said  arrangement,  on  October  2,  lff77,  the  de- 
fendant at  the  time  being  out  of  his  office,  and  made  and 
left  for  the  defendant  an  order,  of  which  the  following  is  a 
copy: 

"  St.  Albans,  Vt.,  October  2,  1877. 
"  Central  Vermont  Railroad, 

"  Will  please  pay  to  S.  C.  Noble,  or  order,  the  whole 
amount  due  to  us.  Hahhoxd  &;  Bdrt." 
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Immediately  after  the  plaintiffs  left  the  office,  the  de- 
fendant came  in,  and  the  order  being  handed  to  him,  he 
stepped  to  the  door  and  called  to  the  plaintiffs,  who  were 
tiien  part  way  across  the  street  on  their  way  to  the  depot, 
and  asked  them  what  he  should  do  with  the  money  when 
he  had  collected  it.  The  plaintiffs  testified,  and  their  testi- 
mony tended  to  show,  that  they  then  told  the  defendant 
■'to  keep  the  money  until  they  called  for  it," 

Upon  this  point  the  defendant  testified  that  the  plaintiffs 
then  told  him  "  to  keep  and  use  the  money  until  they  called 
(or  it,"  or  words  to  that  effect.  The  defendant  introduced 
other  evidence  tending  to  show  that  it  was  the  understand- 
ing and  intention  of  the  parties  that  the  defendant  should 
be  at  liberty  to  use  the  money. 

The  defendant  presented  said  order  at  the  office  of  the 
treasurer  of  said  railroad  company,  and  on  October  3, 
is::,  collected  8500;  and  on  October  12,  1877,  collected 
•500;  and  receipted  therefor  to  said  company  in  his  own 
name. 

Upon  the  several  days  when  said  sums  were  received  by 
the  defendant,  he  entered  the  same  in  his  regular  cash  ac- 
count, mingled  the  same  with  his  other  money,  used  it,  and 
took  the  same  care  of  it  that  he  did  of  his  own  funds. 

On  the  6th  day  of  November,  1877.  the  defendant  was 
duly  adjudged  a  bankrupt  on  the  petition  of  his  creditors, 
by  the  U.  S,  District  Court  for  the  District  of  Vermont;  and 
the  defendant  made  an  offer  of  composition  to  his  creditors, 
which  was  accepted  and  confirmed  by  them  and  the  court; 
and  the  terms  of  the  composition  were  duly  complied  with. 
The  bankruptcy  and  composition  had  the  effect  to  discharge 
the  defendant  from  the  debt  sought  to  be  recovered  in  this 
cause,  unless  said  debt  is  of  a  character  or  kind  excepted 
from  the  operation  of  such  discharge  by  the  provision  of 
said  bankrupt  law. 

The  plaintiffs  did  not  accept  of  said  offer,  nor  consent  to 
Slid  composition;  and  did  not  accept  of  the  money  tendered 
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pursuant  to  said  composition  proceedings;  and  the  Bame 
was  deposited  in  the  Bankrupt  Court. 

The  defendant  offered  to  show  that  he  was  sending  prod- 
uce to  one  Mitchell  of  Boston,  and  had  sent  almost  entirely 
to  him;  that  there  was  a  large  number  of  Mitchell's  accept- 
ances at  that  time  outstanding,  on  one,  two,  and  three 
months'  time;  that  the  defendant  had  no  suspicion  that 
Mitchell  was  going  to  fail;  but  at  the  time  Mitchell  failed 
he  was  indebted  to  him  $19,000  or  820,000,  taking  these  ac- 
ceptances and  other  papers;  and  by  reason  of  the  failure  of 
Mitchell  the  defendant  failed;  that  before  the  failure  of 
Mitchell  was  announced  to  the  defendant  on  the  20th  day 
of  October,  1877,  by  telegraph  from  Boston,  he  had  no  ex- 
pectation he  was  going  to  suffer  any  loss  from  any  source, 
and  he  had  used  this  money;  that  his  account  was  kept  by 
the  Vermont  National  Bank,  through  which  bank  he  made 
drafts  to  Mitchell  of  Boston,  who  accepted  them;  that  by 
reason  of  the  failure  of  Mitchell  these  drafts  came  back  to 
the  account,  which  rendered  it  there  very  largely  over- 
drawn; and  this  money  in  question,  which  went  into  his 
cash  and  bank  account  generally,  being  a  part  of  his  assets, 
he  could  not  separate  it  from  any  other  part  of  his  cash. 
And  the  defendant  claimed  that  this  testimony  would  show 
there  was  no  fraud  or  want  of  good  faith  on  his  part  in 
using  the  money  in  question. 

To  this  testimony  the  plaintiffs  objected,  and  the  same 
was  excluded  by  the  court.  There  was  no  evidence  tending 
to  show  any  actual  fraud  or  any,  fraudulent  intent  in  the 
defendant's  mingling  the  money  with  his  own,  and  using  it. 

At  the  close  of  the  evidence  the  defendant  moved  for  a 
verdict;  which  motion  was  overruled. 

The  defendant  requested  the  court  to  chaise  the  jury 
that  the  order  delivered  by  plaintiffs  to  defendant  was  evi- 
dence tending  to  show  that  the  defendant  had  the  right  to 
use  the  money  collected  thereon,  until  called  for  by  the 
plaintiffs. 
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The  court  refused  so  to  charge,  and  did  charge  the  jury 
that  there  was  but  one  question  of  fact  in  the  case,  and  that 
was  as  to  what  direction  the  plaintiffs  gave  to  the  defendant 
when  he  stepped  to  the  door  and  asked  them  what  he  should 
do  with  the  money  when  it  was  collected.  And  the  court 
said:  "I  am  disposed  to  rule  and  direct  you,  if  you  should 
find  from  a  fair  balance  of  the  testimony  that  that  was  the 
direction  the  plaintiffs  gave  to  Mr.  Noble,  that  when  he  re- 
ceived the  money  he  was  to  keep  it  until  they  demanded  it; 
that  when  Noble  received  the  money,  he  received  it  in  a 
fiduciary  character;  that  is,  he  received  it  in  trust,  to  hold 
it  in  trust  for  the  parties;  and  that  the  plaintiffs  would  be 
entitled  to  recover,'" 

Noble  &  Smith  and  A.  P.  Cross,  for  the  defendant. 

The  burden  was  on  the  plaintiffs  to  show  that  the  debt 
was  not  discharged.  Sherwood  v.  Mitchell,  i  Denio,  435; 
Burnhaittv.  Noyes,  ISS  Mass.  85.  The  word  "fraud"  in  the 
Bankrupt  Act — R.  S.  U.  S.  s.  5U7 — means  positive  fraud,  or 
fraud  in  fact,  involving  moral  turpitude,  or  intentional 
wrong,  and  not  implied  fraud,  or  fraud  in  law.  Justice 
Hahlas  in  Neal  v.  Clark,  95  U.  S.  704.  See  Hennequin  v. 
Clews,  111  U.  S.  C76.  But  the  exceptions  expressly  find  that 
there  was  no  fraud  or  fraudulent  intent  on  the  part  of  the 
defendant.  The  words  "fiduciary  character"  have  also 
been  clearly  defined  by  the  same  court,  and  are  construed 
to  mean  technical  trusts.  Chapman  v.  Forsyth,  2  How.  302, 
The  Supreme  Court  of  the  United  States  has  been  followed 
by  the  State  courts.  Cronan  v.  Cutting,  104  Mass.  245; 
Phillips  v.  Russell,  42  Me.  300;  Hennequin  v.  Clews,  77  N. 
Y.  427;  Palmer  v.  Hussey,  87  N.  Y.  303;  Keime  v.  Graff,  17 
K.  B.  R.  319;  Wells  v.  Lamprey,  16  N.  B.  R.  205;  Oreen  v. 
Chilton,  57  Miss.  608;  McAdoo  v.  Lummis,  43  Tex.  227. 
There  was  error  in  excluding  the  evidence.  The  cases  of 
Johnson  v.  Warden,  47  Vt.  457,  and  Darling  v.  Woodward, 
M  Vt  ]01,  are  distinguishable,  in  that  in  those  the  fraud 
was  active. 
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The  juror's  grandfather  lived  in  Canada  from  1813  to 
1833,  when  he  died.  In  the  absence  of  proof,  the  presump- 
tion is,  that  he  was  a  citizen  of  Canada,  and  that  he  lived 
there  prior  to  1813.  The  juror's  father  resided  in  Canada 
from  about  1813  to  within  a  few  years  of  his  death.  The 
juror  was  born  in  Canada,  and — applying  the  same  pre- 
sumption— he  was  a  citizen  of  that  country.  Quinn  v.  Hat- 
bert,  52  Vt.  353. 

H.  C.  Adams  and  R.  H.  Start,  for  the  plaintiffs. 

The  debt  in  this  case  was  created  while  the  defendant  was 
acting  in  a  fiduciary  character,  Johnson  v.  Worden,  47  Vt. 
457;  lii  B.  R.  61;  11  B.  R.  478:  17  B.  R.  340;  5  B.  R.  351;  Hef- 
ferom  v.  Joyner,  13  Am.  Rep.  281;  Flanagan  v,  Pearsons,  li' 
Am.. Rep.  40;  7  Wait  Act.  &  Def.  1(J5;  Gilreath  v.  Hasftin 
Salt  (fc  Plaster  Co.  C7  Ga.  70:i;  Herman  v.  Lynch,  2(i  Kan. 
435;  S.  C.  30  Am.  Rep.  7:i3,  n.  The  defendant  converted  the 
money  of  the  plaintiffs  to  his  own  use,  and  in  fraud  of  tlieir 
rights.  The  debt  was  created  by  the  fraud  and  embezzle- 
ment of  tlie  defendant,  and  not  discharged.  The  case  is 
not  different  in  principle  from  Darling  v.  Woodward.  54  Vt. 
101.  A  certified  execution  may  issue,  Langdon  v.  Brown. 
40  Vt.  S12;  Baldwin  v.  Potter,  40  Vt.  402;  Darling  v.  Wood- 
ward, supra.    A  new  trial  should  not  be  granted. 

It  is  presumed  that  the  juror  was  competent.  Keenan  v. 
State,  8  Wis.  132;  Hill.  N.  Tr.  p.  154;  Curtis  v.  Burdick,  4S 
Vt.  IGii.  The  evidence  was  not  admissible  to  prove  the 
place  of  tlie  juror's  birth.  Carter  v.  Montgomery,  2  Tenn. 
21(J  (and  citing  the  other  cases  in  the  opinion  of  the  court 
on  this  point). 

The  opinion  of  the  court  was  delivered  by 

Russ,  J,  The  plaintiffs  testified  that  they  told  the  de- 
fendant, upon  the  occasion  when  they  gave  him  the  order 
on  the  railroad  company,  "to  keep  the  money  until  they 
called  for  it."    The  defendant  testified  that  they  told  him 
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"to  keep  and  uae  the  money  until  they  called  for  it."  The 
jury  found  that  the  plaintiffs  were  right  in  regard  to  the 
instruction  given  by  them  to  the  defendant  on  that  occasion. 
In  view  of  these  clainiis  and  the  verdict,  it  must  be  held  as 
settled  by  the  verdict  that,  under  the  instructions,  the  de- 
fendant had  no  right  to  use  the  money;  but  that  he  was  to 
keep  the  identical  money  received  from  the  railroad  com- 
pany on  the  order  for  the  plaintiffs;  that  he  was  to  hold  the 
money  collected  as  the  property  of  the  plaintiffs.  Instead 
of  obeying  the  instructions,  he  used  the  money,  by  mingling 
it  with  his  own,  and  depositing  it  in  his  own  name,  and  to 
his  credit  in  the  bank.  He  thereby  converted  the  plaintiff's 
property  to  his  own  use.  By  the  conversion,  and  the  unex- 
pected revulsion  in  his' business,  the  money  was  lost  to  the 
plaintiffs.  The  contention  is,  whether  the  indebtedness 
thus  created  was  discharged  by  the  defendant's  composition 
in  bankruptcy.  The  composition  in  this  respect  was  just  as 
effectual,  and  no  more  so,  than  a  regular  discharge  in  bank- 
ruptcy would  have  been,     Scott  &  Co.  v.  Ohnsfead,  hi  Vt. 

ail. 

It  is  enacted  by  sec.  5117  R.  S.  U.  S.:  "No  debt  created 
by  fraud,  or  embezzlement  of  the  bankrupt,  or  by  his  de- 
falcation as  a  public  officer,  or  while  acting  in  any  fiduciary 
character,  shall  be  discharged  by  proceedings  in  bankrupt- 
cy." To  avoid  the  effect  of  the  composition  proceedings,  it 
is  incumbent  upon  the  plaintiffs  to  show  that  the  debt 
which  they  are  seeking  to  enforce  was  created  in  one  of 
the  ways  named  in  the  above  quoted  section.  It  is  "not  con- 
tended that  it  was  created  by  embezzlement,  or  by  the  de- 
fendant's defalcation  as  a  public  officer.  The  construction 
placed  upon  the  last  clause  of  this  section,  "or while  acting 
in  any  fiduciary  character,"  by  the  United  States  Supreme 
Court,  in  Henneguin  v.  Clews,  111  U.  S.  G7l>,  is  that  this 
clause  relates  back  to  the  preceding  clause,  and  includes 
only  debts  created  by  defalcation  while  acting  in  a  fiduciary 
character;  in  other  words,  that  there  must  be  a  trust  rela- 
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tiOD  established  independent  of  the  transaction  out  of  wrhich 
the  indebtedness  arose.  Being^  an  United  States  statute,  the 
construction  placed  upon  it  by  the  United  States  Supreme 
Court  is  binding  upon  this  court.  The  learned  judge  who 
delivered  the  opinion  admitted  that  the  construction  was 
contrary  to  a  majority  of  the  decisions  of  other  courts  in 
regard  to  this  clause  of  the  section,  as  well  as  to  the  deci- 
sions of  the  English  court  in  regard  to  a  similar  provision 
in  the  English  Bankrupt  Act.  But  the  decision  finds  sup- 
port from  the  decision  of  the  United  States  Supreme  Court 
iji  regard  to  a  similar  provision  in  the  Bankrupt  Act  of  1841. 
Chapman  v.  Forsyth,  2  How.  202.  The  County  Court,  in  its 
charge  to  the  jury,  placed  the  case  on  the  ground  that  it 
came  within  the  fiduciary  clause  of  the  above  quoted  sec- 
tion. Although  this  was  technical  error,  it  was  harmless, 
if  the  verdict  of  the  jury  brings  it  within  the  first,  or  fraud, 
clause  of  the  section.  On  the  verdict,  it  is  within  this 
clause  under  the  decisions  of  this  court  in  Johnson  v. 
Warden,  47  Vt.  467,  and  Darling  v.  Woodward,  54  Vt.  101. 

In  each  of  these  cases  the  defendant  had  converted  to  his 
own  use,  without  the  consent  of  the  plaintiff,  property 
which  was  in  his  possession,  but  which  he  held  under  the 
contract  between hira  and  the  plaintiff,  as  collateral  security 
for  a  debt  which  he  owed  the  plaintiff.  In  Johnson  v. 
Warden,  the  property,  thus  held  and  converted,  was  a  yoke 
of  oxen  conditionally  sold  by  the  plaintiff  to  the  defendant; 
and,  in  Darling  v.  Woodward,  the  property  was  twenty- 
nine  sheep,  of  which  the  defendant  had  given  the  plaintiff 
a  bill  of  sale  as  collateral  security  for  signing  a  bank  note. 
Before  the  note  was  paid  the  defendant,  who  had  always 
retained  possession  of  the  sheep,  sold  them.  The  court  held 
that  the  debts,  thus  created,  were  debts  created  by  fraud, 
and  not  discharged, by  the  respective  discharges  of  the  de- 
fendants in  bankruptcy.  From  the  circumstances  attending 
the  transactions  in  both  cases,  it  may  well  be  inferred  that 
the  defendants  intended  no  wrong  to  the  plaintiffs  by  such 
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sales,  further  than  what  arises  from  the  sales,  but  supposed 
they  should  be  able  to  meet  the  indebtedness  for  the  pay- 
ment of  which  the  property  was  pledged,  when  it  became 
due.  But  each  was  guilty  of  converting  or  using  property, 
which,  as  between  him  and  the  plaintiff,  he  had  no  right  to 
use  ia  that  way;  and  such  use  operated  to  deprive  the  plain- 
tiff of  his  right  thereto.  No  debt,  in  regard  to  such  sheep 
or  oxen,  existed  between  the  respective  parties  to  the  suits 
until  such  sale  and  conversion  of  the  property  by  the  de- 
fendant. The  debts  thereby  created  were  held  to  have 
l)een  created  by  active  fraud.  In  the  case  at  bar,  the  money 
collected  W£i8  the  money  of  the  plaintiffs.  The  defendant, 
under  the  instruction  found  to  have  been  given  by  the 
plaintiffs  by  the  verdict  of  the  jury,  had  no  moral,  nor 
legal  right  to  use  the  money.  His  duty  was  that  of  a 
bailee,  without  hire,  to  keep  it.  While  he  discharged  this 
duty,  he  was  not  the  debtor  of  the  plaintiffs  in  respect  to 
the  money.  He  only  became  their  debtor  when  he  wrong- 
fully used  the  money.  By  using  it,  although  he  then  in- 
tended to  repay  it  to  the  plaintiffs,  and  felt  that  he  was 
fully  able  so  do  so,  he  wrongfully  deprived  the  plaintiffs  of 
their  property,  and  subjected  them,  by  his  voluntary,  in- 
tentional act,  to  the  liability  of  losing  the  same.  He  sub- 
stituted his  individual  ability  to  respond  in  damages  for 
property  which  belonged  to  the  plaintiffs.  Standing  in  the  , 
same  relation  to  the  money  which  the  defendants  in  John- 
SOB  V.  Warden,  and  in  Darluig  v.  Woodward,  supra,  did  to 
the  oxen  and  sheep;  he,  like  them,  wrongfully  and  inten- 
tionally used  the  property  intrusted  to  him  to  the  detriment 
and  loss  of  the  plaintiffs.  In  principle,  the  case  at  bar  can- 
notbedistinguished  from  the  cases  just  cited.  Thedecisions 
in  those  cases  control  the  decision  in  this  case.  It  is  con- 
tended that  inasmuch  as  the  exceptions  state  "there  was 
no  evidence  tending  to  show  any  actual  fraud  or  any  fraud- 
ulent intent  in  the  defendant's  mingling  the  money  with  his 
own  and  using  it,"  that  no  actual  fraud  can  be  found  in  the 
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transaction.  But  this  statement  follows  the  statement  that 
the  defendant,  on  collecting  the  money,  immediately  min- 
gled it  with  his  own  and  used  it.  This  of  itself,  as  we  have 
seen,  was  a  wrongful  and  fraudulent  SLct,  which  changed 
the  relation  of  the  defendant  to  the  money  from  that  of  a 
bailee  to  that  of  a  debtor.  On  the  verdict,  the  debt  thus 
created  was  not  different  in  moral  quality  from  that  created 
by  a  clerk  who,  without  consent  or  authority,  uses  his  em- 
ployer's money,  or  of  a  treasurer  of  a  corporation  who, 
in  like  manner,  uses  the  money  of  the  corporation, — each, 
at  the  time,  intending  and  honestly  supposing  they  were, 
and  should  be.  able  shortly  to  return  the  same,  but  who  by 
losses,  perhaps  arising  in  the  use  of  the  money,  find  them- 
selves bankrupts,  and  so  defaulters.  On  this  construction 
of  the  exceptions  it  is  not  contended  that  the  case  of  Neal 
V.  Clark.  95  U.  S.  70i,  in  which  it  is  held,  that  the  fraud,  to 
avoid  the  effect  of  a  discharge  in  bankruptcy,  must  be 
actual  fraud,  in  distinction  from  constructive  fraud,  is  in 
conflict  with  the  decisions  of  this  court  on  that  subject. 
The  facts  in  AVo/  v.  Clark  show  a  clear  case  of  constructive, 
or  implied  fraud,  involving  no  imputation  of  bad  faith, 
moral  turpitude,  or  intentional  wrong.  In  the  case  at  bar, 
there  was  bad  faith,  a  betrayal  by  the  defendant  of  the 
trust  the  plaintiffs  had  reposed  in  him,  and  an  intentional 
,  act  that  was  legally  wrong.  The  debt  thus  created 
was  not  discharged  by  the  defendant's  composition  with 
his  creditors  under  the  provisions  of  the  Bankrupt  Act  of 
18G7. 

The  court  properly  excluded  the  offered  evidence.  The 
scope  of  that  testimony  was  to  show  that,  at  the  time  the 
defendant  committed  the  wrong,  and  thereby  created  the 
debt,  he  honestly  supposed  that  he  was  amply  able  finan- 
cially to  repair  the  wrong,  but  unexpectedly  found  that  he 
could  not  do  so.  It  did  not  tend  to  change,  in  law,  the 
character  of  the  act  out  of  which  the  debt  arose. 

The  result  is  no  error  working  injury  is  found  in  the  trial 
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and  judgment  of  the  County  Court,  and  that  judgment  is 
affirmed. 

The  defendant  has  preferred  a  petition  for  a  new  trial,  on 
the  ground  that  one  of  the  jurors  who  tried  the  case  was 
an  alien,  incompetent  to  act  in  that  capacity,  and  that  such 
incompetency  was  unknown  to  him,  or  his  counsel,  until 
after  the  rendition  of  the  judgment  in  the  County  Court.  It 
is  iacumbent  on  the  defendant  to  establish  such  alienage. 
The  competency  of  the  juror  will  be  presumed  uutil  the 
contrary  is  shown,  Keenan  v.  State,  8  Wis.  132.  To  estab- 
lish the  incompetency,  the  petitioner  has  iotroduced  as  wit- 
nesses the  juror  and  his  uncle.  The  uncle  testifies  that  he 
judges  from  the  time  at  which  he  was  told  by  his  grand- 
mother that  his  grandfather  came  to  Canada,  tliat  the 
juror's  father  was  born  in  Canada.  Tlie  juror  testifies  that 
he  has  understood  that  he  was  born  in  Canada,  but  never 
was  told  so  by  his  father,  or  mother,  or  any  near  relative 
that  he  can  name,  but  was  told  by  his  father  that  he  (the 
father)  was  born  in  Dutchess  County,  New  York.  It  is 
contended  by  the  plaintiffs,  the  petitioners,  that  hearsay,  or 
conomon  reputation  among  family  connections  who  may  be 
supposed  to  know,  while  admissible  to  establish  pedigree, 
legitimacy,  and  marriage,  is  not  admissible  to  estabhsh 
particular  facts  like  the  time  or  place  of  one's  birth.  Such 
is  the  holding  in  the  cases  cited  by  the  plaintiffs'  counsel. 
King  V.  Erith,  8  East,  5:i9;  Wilmington  v.  Burlington,  -t 
Pick.  \Ti  ;  Union  v.  Plaiufield,  .31)  Conn.  5ti3;  Carter  v. 
Montgomery,  2  Tenn.  Ch.  21C;  Mima  Queen  v.  Hepburn,  7 
Cranch,  290,  In  the  latter  case  Chief  Justice  Marshall 
states  the  doctrine  contended  for. 

In  Wharton  on  the  Law  of  Evidence,  s.  208,  the  law  of 
this  subject  appears  to  be  carefully  stated  as  follows; 
t.j'tsdigree  *  *  *  includes  not  merely  the  relationships 
p(  a  family,  but  the  dates  of  the  births,  deaths  and  mar- 
riages of  its  members,  when  the  object  of  such  evidence  is 
»  trace  relationship.    Legitimacy  is  necessarily  involved 
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in  the  scope  of  such  declarations.  It  has  been  doubted 
whether  the  place  of  birth  can  be  proved  by  such  declara- 
tions. But  the  better  opinion  now  is,  that  declarations  are 
admissible  to  show  such  place  when  genealogical  questions 
only  are  concerned.  It  is  conceded,  however,  in  settlement 
cases,  hearsay  proof  of  this  class  is  inadmissible." 

But  whatever  view  is  held  in  regard  to  the  admissibility 
of  such  testimony  in  this  proceeding,  the  testimony  fails  to 
establish  the  incompetency  of  the  juror.  AH  the  testimony 
J8  to  the  effect  that  the  grandfather  was  an  American  citi- 
zen. If  the  hearsay  testimony  is  excluded,  there  is  no 
evidence  to  show  that  the  juror  or  his  father  was  born  in 
Canada.  If  the  hearsay  testimony  is  admitted,  it  shows 
that  the  juror's  father  was  born  and  lived  most  of  the  time 
in  the  States,  and  if  the  juror  was  born  in  Canada,  it  was 
under  such  circumstances  that  it  was  decided,  on  the  testi- 
mony of  his  uncles,  that  he  was  a  voter  in  this  State  without 
naturalization;  in  other  words,  that  he  was  not  born  an 
alien.  In  either  view  of  the  law  relative  to  the  admissi- 
bility of  this  class  of  testimony,  it  fails  to  establish  the 
alienage  of  the  juror. 

The  petition  is  dismissed  with  costs.  _, 
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HARRY  B.   STEVENS  v.  DAVID  D.  PILLSBURY  AND 
OTHERS. 

[In   Chancery.] 

Conditional  Deed,  Breach  of.  Forfeiture.     Damages.     Penalty. 
Good  Will.     Appurtenance.     Waiver. 

1.  B.  owneil  two  boUla — the  Trottet  House  &nd  the  BIlw  hotel — ia  the  eame  vlUnffe. 
and  sold  the  TroUer  Hooae  to  the  orator  for  94,260,  and  at  the  same  time,  and 
as  part  of  the  same  contract,  for  the  con^deration  of  $2,fi00,  paid  him  by  the 
orator,  agreed  that  the  BlUa  hotel  should  never  be  osed  tor  hotel  and  boarding- 
boose  purposes;  and  as  security  tor  tiiis  inhibition,  conveyed  the  Bliss  hotel 
to  the  orator  by  deed  with  covenants  of  warranty,  conditioned  that  the  deed 
was  to  be  void  if  the  restraint  was  observed,  otherwise  la  force.  After  several 
yean  the  orator  went  ont  of  the  hotel  boslness,  and  conveyed  bis  hotel,  bat  not 
hia  Interest  under  the  conditional  deed.  B.,  observing  tbe  condition  so  long  as 
he  was  the  owner  of  the  Bliss  hotel,  after  a  few  years  sold  it  In  parcels;  and 
tbe  several  defeadants  became  the  owners  thereof.  Large  Improveineats  bad 
been  made  on  the  property.  There  was  a  clear  breach  of  the  condition;  bat 
Bome  of  tbe  deFendants  were  innocent  na  to  this,  and  some  not.  A  bill  having 
been  brought  for  a  forfeiture  of  tbe  premises;  ifeJii,  that  equity  did  not  require 
ao  cnfoicemeot  of  tbe  conditional  deed ;  bot  that  the  oiaUr  ought  to  be  made 
whole,  and  so  sbonld  recover  the  $3,500 — what  he  paid  tor  the  immunity — and 
interest  from  the  time  he  demanded  the  premises. 

X  DAUAaas.  The  orator  Is  not  conQoed  to  socb  damages  ashe  personally  sustained 
111  the  hotel  business. 

^  WA.IVEK.  He  waived  the  right  to  recover  interest  prior  to  the  lime  of  the  de- 
mand, by  not  making  a  demand  sooner,  althongh  the  breaches  were  of  a  much 
earlier  date. 

I  Afpitbtknancb.  The  Immnnlty  secured  b;  the  conditional  deed  was  not  an  ap- 
purtenance to  the  Trotter  Hoiua. 

5.  Keeping  boarders  by  one  occnpying  a  portion  of  the  inhibited  premises,  also 
f  arnlsbing  oysters,  cooked  and  raw,  pies,  cake,  Ac,  to  travellers,  was  a  breach 
ol  the  condition;  but  keeping  or  entertaining  ot  one's  friends  is  not  such 

Bill  is  Chancery.  Heard  on  bill,  answer,  and  testimony. 
Orange  County,  December  Term,  1881,  Powers.  Chancellor. 
WU  dismissed. 

John  H.  Watson,  for  the  orator. 

The  orator  seeks  to  have  the  real  estate  decreed  to  him  by 
^aaon  of  the  breaches  of  the  condition  in  the  Bliss  deed. 
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He  paid  *3,000  for  the  good  will  of  the  Bliss  hotel.  There 
was  a  material  breach  of  the  condition.  If  a  breach,  what 
are  the  consequences?  a  forfeiture,  or  damages? — clearly  a 
forfeiture  of  the  whole  Bliss  hotel  property.  The  condition 
was  a  precedent  condition.  4  Kent  Com.  135,  138,  n. ;  1 
Wash.  R  P.  c.  U.  8.  2;  2  Jar.  Wills,  2,  4.  A  Court  of  Chan- 
cery cannot  grant  relief  from  the  consequences  of  a  condi- 
tion precedent  unperformed.  2  Story  Eq.  s.  1324;  Ad.  Eq. 
213;  1  Smith  Lead.  Cas.  102;  Wells  v.  Smifh.  2  Edw.  Ch.  T8; 
25  Ala.  451;  15  Vt.  757.  Nor  will  the  court  relieve  when 
there  is  no  certain  rule  to  measure  the  damages.  1  Wash, 
R.  P.  c.  14,  8,  23;  2  Story  Eq.  supra.  Here  the  damages  are 
confirming;  and  hence  cannot  be  assessed.  But  if  the  court 
say  that  it  is  a  proper  case  for  the  assessment  of  damages, 
then  we  say  that  the  damages  were  liquidated  by  the  par- 
ties; and  that  the  orator  should  recover  what  the  Bliss  hotel 
premises  were  worth  when  the  deed  was  executed.  The  in- 
hibition upon  the  Bliss  hotel  was  not  an  incident  to  the 
Trotter  House,  and  of  course  did  not  pass  by  the  orator's 
deed  of  that  property.  1  Smith  Lead.  Cas.  100,  121,  150; 
Qratf  V.  Blaachard,  8  Pick.  284;  Wash.  Ease.  40;  15  E.  C,  L. 
77;  34  Beav.  570;  Eastmjn  v.  Batchelder,  3C  N.  H.  141;  Page 
V.  Olcott.  28  Vt,  465;  Smith  v.  Bartholomew,  42  Vt,  356;  Can- 
non V.  Norton,  14  Vt.   178. 

Fariiham  &  Chaniberlin,  for  the  defendants. 

The  defendants  deny  the  breache.-*;  and  if  some  of  the 
acts  charged  as  such  are  proveil,  they  claim  that  they  do 
not  amount  to  breaches  of  the  condition  in  the  deed. 

And  they  further  say  that  if  the  orator  should  succeed  in 
proving  all  that  he  attempts  to  prove,  that  the  breaches  even 
then  would  not  work  a  forfeiture  of  the  property,  but  should 
only  be  considered  in  the  light  of  damages  to  be  compen- 
sated in  money  after  the  amount  of  them  is  ascertained. 

The  defendants  also  claim  that  a  large  portion  of  the  so- 
called  breaches  occurred  when  the  orator  was  not  running 
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the  Trotter  House,  and  consequently  it  could  be  no  damage 
to  him.    They  were  committed  either  while  he  had  leased 
it,  or  after  he  had  sold  it. 
Whatever  the  orator  acquired  by  the  conditional  deed,  it 
j  was  an  appurtenance  of  the  Trotter  House;  and  when  he 

I  conveyed  that    hotel  with  "all  the  privileges  and  appur- 

tenances," he  conveyed  all  the  interest  that  he  had  in  the 
I  Bliss  property.     Thompson  v.  Banks,  ■i'.^  N,  H.  5,  40;  Seavey 

!  V.  Jones,  lb,  441;    Coolidge  v.  Hager,  4-3  Vt.  9;  Sampson  v. 

Easterly,  it  Bam.  &  Cr.  505;  4  Kent  Com,  4C8;  U.  S.  v.  Ap- 
plefon,  1  Sumn.  in;  Ougley  v.  Chambers,  8  E.  C.  L.  C04; 
Factory  v.  Batchelder,  3  N.  H.  IftO;  Jones  v.  Jenkins,  34  Md, 
1:  Simons -V.  Cloonan,  81  N.  Y,  557;  1  Smith  Lead.  Cas.  (5 
Am.  Ed,)  120.  There  ought  to  be  no  forfeiture;  at  most  only 
damages  can  be  recovered,  and  these  in  money,  and  should 
be  limited  to  actual  damages.  Henry  v.  Tapper,  29  Vt.  358; 
Weeks  v.  Boynton,  37  Vt.  302;  Austin  v.  Austin,  f)  Vt,  4^0; 
Copper  Mining  Co.  v.  Ormsby,  47  Vt.  713;  Livingston  v. 
Tompkins,  4  Johns,  Ch.  415;  Smith  v.  Jewell,  40  N.  H.  5;J0; 
:  Cranch,  347;  Speer  v.  Smith,  I  Denio,  465;  Shiel  v.  McXitt, 
9  Paige,  401;  Smith  v.  Waintvright,  24  Vt.  08;  3  Lead.  Cas. 
Eq.  475.  075;  18  Barb.  50. 

The  opinion  of  the  court  was  delivered  by 
Ross,  J,  January  1,  1855,  the  orator  purchased  and  took 
a  deed  of  the  Trotter  House  property,  in  Bradford,  from 
Ellis  Bliss,  for  the  expressed  consideration  of  $(i,750.  He 
paid  Bliss  that  amount.  Bliss  had  for  a  number  of  years 
been  keeping  a  hotel  on  premises  adjoining  the  Trotter 
House  property,  known  as  the  Bliss  hotel  property. 
He  had  purchased  the  Trotter  House  property  the 
March  previous  for  about  ?3,60O,  and  laid  out  about 
*M)0  in  making  repairs.  As  an  inducement  to  the 
orator  to  purchase  the  Trotter  House  property  and  pay  the 
price  asked,  he  agreed  to  close  and  keep  forever  closed 
his  own  hotel  property,  for   hotel,  boarding-house,    and 
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livery-stable  purposes.  The  orator  would  not  purchase 
the  Trotter  House  property  unless  be  could  be  secured 
from  competition  in  the  hotel  and  livery  business  upon  the 
Bliss  hotel  property,  nor  unless  he  could  be  effectually  se- 
cured against  such  competition  by  a  conveyance  of  the  Bliss 
hotel  property.  On  the  same  day  he  received  the  convey- 
ance of  the  Trotter  House  property,  the  orator  took  from 
Bliss  a  conveyance  by  deed,  with  the  usual  covenants  of 
warranty,  of  the  Bliss  hotel  property,  containing  the  fol- 
lowing condition: 

"Yet  the  condition  of  this  deed  is  such,  that  if  I,  the  said 
Ellis  Bliss,  my  heirs,  executors,  administrators,  and  assigns 
do  and  shall  hereafter  keep  and  hold  the  above  premises 
free  and  clear  from  all  the  purposes  of  a  hotel,  tavern,  inn, 
or  boarding-house;  also,  from  all  the  purposes  of  livery  or 
livery  stabling,  as  well  the  buildings  that  now  are  erected 
thereon,  as  any  and  all  which  shall  hereafter  be  erected 
thereon,  so  long  as  wood  grows  and  water  runs,  truly  and 
faithfully  as  to  the  said  Harry  B.  Stevens,  his  heirs,  execu- 
tors, administrators,  and  assigns,  then  and  in  that  case,  this 
deed  is  to  be  null  and  void,  otherwise  in  full  force  and  effect. " 

From  the  evidence,  which  does  not  much  conflict,  we  find 
that  the  orator  paid  82,500  for  this  last  conveyance,  though 
the  consideration  named  in  the  deed  is  ?4,000;  and  the  Bliss 
hotel  property  was  then  worth  83,000  or  more.  Bliss  ob- 
served the  condition  during  the  time  he  owned  the  property, 
but  within  a  few  years  sold  it  in  parcels,  which,  at  the  time  of 
bringing  this  bill,  were  owned  by  the  several  defendants. 
It  had  been  built  upon,  so  that,  it  is  agreed,  it  was  then 
worth  812,000.  The  bill  was  served  May  23,  1873.  The  ora- 
tor, in  the  bill,  sets  forth  the  two  purchases  and  convey- 
ances from  Bliss,  and  alleges  that  there  have  been  breaches 
of  the  condition  by  several  of  the  subsequent  grantees  or 
their  tenants,  and  prays  that  the  land  and  premises  be  de- 
clared forfeited  to  the  orator,  and  for  an  accounting  for  the 
rents  and  profits;  and  "  for  such  other  and  further  relief  in 
the  premises  as  the  nature  and  circumstances  of  the  case 
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may  require."  Just  previously  to  bringing  the  hill,  the  or- 
ator in  writing  notified  the  defendants  of  the  claimed 
breaches  of  the  condition  and  demanded  the  premises.  The 
defendants  by  answer  deny  that  there  have  been  any  breaches 
of  the  condition,  and  aver  that  if  there  has  been  a  teclinical 
breach  thereof,  the  orator  should  not  be  allowed  to  wrest 
from  theiu  the  premises  worth  many  thousand  dollars  more 
than  when  the  deed  was  given.  In  1870  the  orator  had 
given  a  similar  verbal  notice  to  the  then  owners  of  the 
property,  and  brought  a  suit  in  ejectment  for  the  recovery 
of  the  premises.  On  the  case  coming  on  for  trial,  and  upon 
the  statements  of  the  respective  attorneys,  Judge  Peck  con- 
tinued the  case,  sugeesting  that  from  the  statement  of  the 
defendants'  attorney,  he  thought  there  had  been  a  technical 
forfeiture  of  the  premises,  but  that  equity  would  probably 
grant  relief  by  way  of  compensation.  The  defendants  not 
moving  to  bring  a  bill,  the  orator  brought  this  bill,  and  dis- 
continued the  ejectment  suit.  The  orator  leased  the  Trot- 
ter House  property,  except  the  livery  stable,  for  two  years 
and  a  half,  commencing  April  1,  1861,  and  sold  and  con- 
veyed them  May  6,  18fi7.  The  purchaser  refused  to  buy 
from  the  orator  the  rights  secured  to  him  by  the  deed  of 
the  Bliss  hotel  property.  Henry  B.  Kennedy  occupied  a 
portion  of  the  Bliss  hotel  property  in  1868,  18G9,  and  1870, 
and  kept  more  or  less  boarders  during  that  time.  His  re- 
ceipts from  this  source  were  about  $800.  This  was  a  clear 
breach  of  the  language  of  the  condition.  From  about 
IStil,  to  the  time  of  bringing  the  ejectment  suit,  a  portion 
of  the  Bliss  hotel  property  was  occupied  by  Merrill  G. 
Beard  and  others,  for  an  express  oflSce,  grocery,  and  eating 
saloon.  They  furnished  oysters,  cooked  and  raw,  pies, 
cheese.  &c.,  to  persons  who  might  call  for  the  same, 
mostly  to  people  who  came  to  the  village  to  do  business 
from  the  surrounding  country.  There  were  fitted  up  in 
one  side  of  the  room  several  stalls  where  meals  of  this 
kind  were  furnished  and  eaten.    Cooked  meats  were  not 
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furnished  to  any  considerable  extent.  But  quite  a  business 
was  done  by  way  of  feeding  teamsters  and  others,  who 
were  stopping  in  the  village  for  a  short  time.  We  think 
this  was  also  a  breach  of  the  condition  of  the  deed.  It 
is  one  of  the  purposes  of  a  hotel,  tavern,  or  inn,  to  furnish 
meals  for  that  class  of  persons.  If  they  obtained  a  meal 
of  oysters,  pie,  cake,  and  cheese,  at  the  eating  saloon, 
it  was  serving  to  them  one  of  the  purposes  of  a  hotel, 
tavern,  or  inn.  The  language  of  the  condition  is  very  com- 
prehensive, and  was  intended  to  cover  every  case  which 
would  tend  to  withdraw  custom  from  the  Trotter  House. 
It  forbids  any  use  of  the  Bliss  hotel  property  ^vhich  would 
have  such  a  tendency,  A  valuable  consideration  was  paid 
for  the  conditional  deed;  and  the  condition  should  be  fairly 
and  reasonably  construed  to  effectuate  the  intention  of  the 
parties  to  it,  which  was  to  inhibit  any  use  of  the  Bliss  ho- 
tel property,  which  would  infringe  upon  the  purposes  for 
which  the  orator  was  keeping  the  Trotter  House,  one  of 
the  most  prominent  of  which  was  furnishing  meals  for  per- 
sons who  were  temporarily  in  the  village.  We  do  not  think 
that  the  proof  clearly  establishes  that  Bagley  C.  Currier 
made  such  a  use  of  the  barn  of  the  Bliss  hotel  property  as 
was  a  breach  of  the  condition.  Most  of  the  testimony  is 
reconcilable  with  a  use  of  the  bam  for  the  friends  and  ac- 
quaintances of  said  Currier  to  hitch  their  teams  in — such  a 
use  as  any  private  person  makes  of  his  barn.  Nor  do  we 
think  that  the  keeping  of  his  sons-in-law  and  their  wives 
and  children  by  Jonathan  H.  Robinson,  on  the  premises, 
was  a  breach  of  the  condition.  These  sons-in-law  and  their 
wives  and  children  were  not  boarders  in  the  ordinary  mean- 
ing of  that  word,  but  a  part  of  the  family.  They  contrib- 
uted as  they  felt  disposed,  to  the  support  of  the  family,  but 
did  not  regard  themselves,  nor  did  Mr.  Robinson  and  his 
wife  regard  them  as  boarders.  Mr.  Williams'  occupation  of 
the  barn  for  keeping  his  own  horses,  and  horses  that  he  was 
training,  was  not  an  infringement  of  the  condition  in  re- 
gard to  livery  or  livery  stabling. 
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I.  But  atdmitting  these  facts,  the  defendants  contend  that 
the  orator  has  no  right  to  recover  for  any  breaches  while 
Witt  &  Fabyan  were  keeping  the  Trotter  House,  nor  since 
the  orator  sold  in  18(i7.  They  contend  that  the  immunity 
secured  by  the  conditional  deed  was  a  privilege  or  appur- 
tenance of  the  Trotter  House,  and  passed  to  the  purchaser 
under  his  deed,  although  he  refused  to  buy  the  same.  We 
do  not  think  that  this  contention  can  be  sustained.  A 
privilege  or  appurtenance  to  a  grant  is  that  which  is  so 
connected  with,  and  necessary  to,  the  thing  granted,  that 
without  it  the  grant  itself  would  not  have  full  effect,  ac- 
cording to  the  maxim,  Cuicunque  aliquis  quid  concedit  con- 
cedere  videtur  et  id  sine  quo  res  ipsa  esse  non  potuif. 
Examples  are  windows,  doors,  &c.,  of  a  building,  though 
temporarily  removed,  at  the  time  of  the  conveyance;  a  right 
of  way  over  the  grantor's  land,  which  wholly  surrounds 
the  land  conveyed;  a  visible,  plainly  marked  way  in  use  in 
connection  with  the  premises  conveyed;  or  a  stream  of 
water  running  to  and  supplying  the  premises  conveyed,  &c. 
1  Wash.  R.  P.  pp.  G.J3,  63.1. 

The  inhibition,  upon  the  use  of  the  Bliss  hotel  property 
for  hotel  and  livery  purposes,  was  not  necessary  to  the 
refeonable  enjoyment  of  the  Trotter  House  property  for 
such  purposes.  It  was  not  necessarily,  nor  visibly  con- 
nected with  the  use  of  the  latter  for  sucli  purposes.  It 
might  make  them  more  valuable,  but  not  more  so  than  it 
would  any  other  premises  properly  fitted  up  and  suitably 
located  in  the  village  of  Bradford.  The  inhibition  was  not 
peculiar,  nor  necessary  to  the  use  of  the  Trotter  House 
property  for  such  purposes.  Although  Bliss  owned  both 
premises  at  the  time  he  conveyed  the  Trotter  House  prop- 
erty to  the  orator,  it  would  not  be  seriously  contended  that 
that  conveyance  carried  with  it  an  inhibition  upon  the  use 
of  the  Bhss  hotel  property  for  hotel  and  livery  purposes. 
It  it  were  a  privilege  or  appurtenance  of  the  Trotter  House 
property,  it  would  pass  with  it  upon  a  conveyance  thereof. 


212  GENERAL  TERM, 

Steveiu  V.  PillabDiy. 

The  conveyance  of  the  Bliss  hotel  property  was  a  condi- 
tional grant  thereof  to  the  orator.  Adjacent  real  estate 
does  not  pass  as  appurtenant  to  the  estate  described  and 
granted  in  the  cwiveyance.  Wash.  R.  P.  p.  C:J3.  Moreover, 
the  grant,  habendum,  and  condition  of  the  deed  are  to  the 
orator,  his  heirs,  executors,  administrators,  and  assigns. 
Neither  principle,  nor  the  rules  of  construction,  which  are 
but  formulae  to  ascertain  the  intention  of  the  parties,  will 
allow  the  conditional  estate  created  by  the  deed  of  the  Bliss 
hotel  property  to  pass  as  a  privilege  or  appurtenance  to  the 
Trotter  House  property. 

II.  The  defendants  also  contend  that,  admitting  the 
breaches  of  the  condition,  the  orator  can  only  recover  such 
damages  as  he  can  show  that  he  has  personally  sustained 
in  the  business  of  hotel  and  livery-stable  keeping  by  reason 
thereof.  By  the  deed  the  orator  and  Bliss  made  a  breach  of 
the  condition  of  the  deed,  the  contingency  upon  w^hich  the 
grant  was  to  take  effect.  It  is  hardly  correct  to  say  that  a 
breach  of  the  condition  worked  a  forfeiture  of  the  Bliss 
hotel  property.  Bliss  for  himself,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  by  the  deed  solemnly  contracted 
with  the  orator,  his  heirs,  &c..  that  upon  a  breach  of  the 
condition  the  orator's  right  to  the  described  premises  should 
l)ecome  absolute.  For  this  grant  to  become  absolute  upon 
the  happening  of  the  contingency  named  in  the  condition, 
the  orator  paid  a  large  consideration.  It  would  effectuate 
the  intention  of  neither  party  to  the  deed,  to  hold  that  the 
orator  could  only  recover  such  damages  as  he  could  show 
that  he  had  suffered  by  breaches  of  the  condition.  It  would 
in  effect  he  making  a  contract  for  the  parties  thereto,  rather 
than  enforcing  the  one  they  have  made.  It  is  a  case  where 
the  parties  to  the  contract  have  by  a  solemn  instrument  de- 
clared what  the  effect  of  a  breach  thereof  shall  be.  They 
have  for  themselves  determined  what  the  orator,  his  heirs. 
&c.,  shall  recover  for  such  breaches.  They  have  thereby 
liquidated  the  damages  for  such  breaches.     While  it  is  true. 
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that  forfeitures,  as  such,  are  odious,  both  at  law  and  in 
equity,  and  are  never  declared  and  enforced  in  equity; 
and  while  there  is  much  learning  and  many  distinctions  as 
to  when  a  sum  agreed  upon  as  damages  for  the  breach  of  a 
contract  by  the  parties  thereto,  shall  be  treated  as  a  penalty 
or  security  for  tho  payment  of  the  damages  occasioned  by 
such  breach,  and  when  as  liquidated  damages;  and  while 
the  decisions  upon  the  subject  may  not  all  be  capable  of  being 
harmonized,  it  is  now  well  settled  that  the  intention  of  the 
parties,  when  ascertained,  is  to  control.  It  is  justly  held 
that  where  the  sum  named  in  the  obligation  as  the  meas- 
ure of  damages  for  a  breach,  is  unreasonably  large;  or 
where  it  is  agreed  upon  to  cover  usurious  interest;  or  where 
it  is  evidently  security  for  the  payment  of  a  smaller  sum, 
that  the  sum  named  in  t)ie  obligation  will  be  treated  a^  a 
penalty.  But  where  neither  of  the  foregoing  is  apparent 
from  the  contract  viewed  in  the  light  of  surrounding  cir- 
cumstances, where  the  party  may  elect  to  do  or  not  do  as 
contracted  and  in  default  to  pay  a  certain  sum,  and  es- 
pecially where  the  damages  occasioned  by  the  breach  are 
(iilRcult  of  ascertainment,  and  the  rules  for  measuring  them 
are  uncertain,  or  of  difficult  application,  it  will  be  held  that 
the  damages  agreed  upon  are  liquidated.  Wood  Mayne 
Dam.  c.  8,  pp.  198  to  213;  2  Sedg.  Dam.  pp.  20!)  to  204;  20 
Moak'8  Eng.  Rep.  pp.  2n0  to  211;  Williams  v.  Vance,  ;}0  Am. 
R.  at!,  and  note  reviewing  cases  on  this  subject. 

It  has  rarely  been  held  that,  in  a  contract  by  which  a 
party  has  agreed  to  refrain  from  exercising  a  particular 
trade  or  profession  within  a  named  locality,  and  agreed 
upon  the  sum  to  be  paid  if  he  breaks  his  agreement,  that 
the  sum  thus  agreed  upon  has  been  held  other  than  liqui- 
dated damages.  In  addition  to  the  authorities  last  cited,  see 
also,  Bai-ry  v.  Harris,  49  Vt.  302;  Butler  v.  Burleson,  IG  Vt. 
176;  Dakin  v.  Williams,  17  Wend.  44~;  cases  cited  in 
note  3,  sec.  170,  Wood  Mayne  Dam.;  Williams  v.  Dahiu.  22 
Wend.  201;  Leary  v.  Laflin,  101  Mass.  334;  Pierce  v.  Fuller, 
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8  Mass.  102;  Cushing  v.  Drew,  97  Mass.  445;  Sainfer  v.  Furgu- 
son,  62  E.  C.  L.  716;  Galsworthy  v.  Strutt,  1  Exch.  059. 

One  of  the  priocipal  reasons  for  so  holding  is,  that  there 
is  no  definite  measure  for  the  damages  occasioned  by  the 
breach  of  such  a  contract,  and  they  are  very  difficult  of 
proof.  The  case  at  bar  well  illustrates  the  difficulty.  There 
was  another  hotel  in  Bradford  besides  the  Trotter  House. 
How  could  the  orator  prove  that  the  parties  boarded  by 
Kennedy,  or  fed  at  Beard's  eating  saloon,  would  have  been 
patrons  of  the  Trotter  House  except  for  such  boarding  or 
BUch  feeding?  and  if  they  would  have  been  such  patrons, 
how  much  would  have  been  the  profits?  They  might  have 
patronized  the  other  hotel  or  another  boarding-house.  While 
it  is  thus  difficult  to  prove  the  actual  damages  sustained  by 
the  breaches  shown,  all  the  evidence  is  to  the  effect  that 
two  equally  well  kept  and  commodious  hotels  on  the  two 
properties  would  render  both  properties  valueless  as 
hotels.  The  profits  to  be  derived  from  the  custom  obtaina- 
ble by  each  would  no  more  than  pay  running  expenses, 
while  if  all  the  custom  is  given  to  one  of  them  the  profits 
are  fairly  remunerative.  Neither  is  it  reasonable  to  hold 
that  the  orator  would  pay  Bliss  $2,500  for  his  agreement  to 
hold  the  Bliss  hotel  property  free  from  such  uses,  under  an 
agreement  expressed  or  implied,  that  he  was  to  keep  watch 
for  breaches  of  the  agreement,  and  that  an  action  arose  for 
the  recovery  of  a  shilling's  profit,  for  every  meal  of  victuals 
Bliss  thereafter  sold  to  a  traveller  on  the  inhibited  prem- 
ises. Besides  such  holding  and  such  construction  would  in 
effect  nulhfy  the  deed  of  the  Bliss  hotel  property.  If  the 
orator  liad  not  purchased  the  Trotter  House  property,  and 
had  not  in  it,  nor  in  any  other  premises  in  Bradford,  gone 
into  the  hotel  business,  he  might  lawfully  have  entered  into 
the  contract  with  Bli-ss,  that  he  did,  in  regard  to  the  use  to 
which  the  Bliss  hotel  property  should  thereafter  be  put, 
and  in  regard  to  the  results  that  should  follow  the  breach  of 
the  contract.     He  might  have  had  various  reasons  for  desir- 
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ing  such  inhibition, — such  as  a  private  residence  near  by, 
or  land  on  which  he  desired  to  have  private  residences 
erected.  We  -think  that  it  is  quite  clear  upon  authority  and 
principle,  that  if  Bliss  himself  had,  soon  after  his  deed  of 
the  Blise  hotel  property,  violated  the  conditions  of  the  deed, 
it  would  have  been  the  duty  of  this  court  to  enforce  the 
deed,  or  to  turn  the  orator  over  to  an  action  at  law^,  to  re- 
cover possession  of  the  premises. 

III.  But  since  making  the  deed  the  Bliss  hotel  property 
has  been  divided  by  various  conveyances,  and  has  by  some 
of  the  grantee  been  greatly  improved  by  the  erection  of 
.  valuable  buildings;  and  several  of  these  grantees  have 
carefully  kept  and  used  the  premises  owned  and  occupied 
by  them  free  from  the  inhibited  uses.  The  orator,  too,  has 
Bold  the  Trotter  House  property,  and  gone  out  of  the  hotel 
business.  Under  these  circumstances,  inasmuch  as  the  or- 
ator has  come  into  a  court  of  equity,  thereby  offering  to  do 
equity,  we  think  it  would  be  inequitable  not  to  relieve  the 
owners  of  those  portions  of  the  Bliss  hotel  property,  who 
are  innocent  of  any  breach  of  the  condition  of  the  deed, 
from  an  entire  loss  of  the  improvements  and  enhanced  value 
of  the  property.  But,  the  damages  being  liquidated  be- 
tween the  parties  to  that  deed,  only  one  recovery  can  be 
had  for  a  breach  of  the  conditions  of  the  deed.  Hence  the 
orator  should  be,  at  least,  made  whole  in  relieving  tlie  de- 
fendants from  a  full  enforcement  of  the  deed.  We  think 
the  orator  will  be  made  whole  by  the  payment  of  the  sum 
he  paid  for  the  deed— i2,500 — and  interest  since  he  de- 
manded the  premises  at  the  time  he  brought  this  bill.  Al- 
though the  first  breaches  were  of  a  much  earlier  date,  and 
continued  to  the  time  of  the  demand,  they  were  of  such  a 
nature  that  they  could  be  waived,  or  not  insisted  upon  by 
the  orator.  We  treat  his  failure  to  make  a  demand  earlier 
an  election  by  him  not  to  insist  earlier  upon  an  enforcement 
of  his  rights  under  the  deed,  Generally  in  such  a  case  the 
Bum  in  equity  to  be  recovered  to  compensate  for  the  non- 
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enforcement  of  the  deed  would  be  the  value  of  the  premises 
without  tlie  improvements  put  on  by  innocent  parties.  It 
would  be  somewhat  difficult  to  fix  upon  such  value  in  the 
present  case,  and  the  sum  paid  by  him  for  the  deed  with  in- 
terest under  the  circumstances  fairly  compensates  the  ora- 
tor, and  is  very  nearly  the  unimproved  value  of  the 
premises  at  the  time  of  the  demand.  The  decree  of  the 
Court  of  Chancery  is  reversed  and  the  cause  remanded 
with  a  mandate  to  rendera  decree,  that,  to  be  relieved  from 
the  deed  of  January  1,  1S55,  the  defendants  pay  to  the  ora- 
tor within  such  time  as  shall  be  determined  by  the  Court  of 
Chancery,  $a,500,  with  interest  since  May  23,  1872,  and 
costs;  and  on  their  failure  to  make  payment  the  defendants 
to  be  foreclosed  of  all  equities  in  said  premises. 


EDWARD  A.  STEWART  v.  J.  W.  FLINT  AND  WIFE. 

[In  Chancery.] 

Pleading.    Demurrer.     Practice. 

1.  A  Kexei^  dsmurrer  will  Im  OTermled  wbeo  the  derects  of  the  bill  Kre  of  lorm 

ratlier  than  substance;  thus^  th«  oralot,  as  guardian,  broufcbt  bis  bill  to  set 
Rslde  a  warranty  deed  executed  by  hU  insane  ward,  and  failed  to  proper!; 
allege  the  ward's  title;  but  tbe  court  Ilinutcbt  It  tuirly  inferable  from  tbe  whole 
bill  that  she  bad  some  title,  and  beld  tbe  defect  lo  be  one  of  form,  aad  over* 
ruled  the  general  demurrer. 

2.  When  a  demurrer  Is  OTerruled,  it  is  discretionary  with  the  court  to  remand  the 

case  tor  trial,  or  for  final  decree;  but  It  will  not  remand  for  final  decree  withonl 
ezueptional  circumstances. 

Bill  in  Chancery.  Heard  on  demurrer,  February  Term. 
188;f,  Orleans  County.  Redfield,  Chancellor,  overruled  the 
demurrer.  The  bill  was  brought  by  the  orator,  as  guardian 
of  one  Emily  Clark,  to  have  her  deed  of  certain  lands  set 
aside.  It  was  alleged  that  said  Emily  was  insane  at  the 
time  of  the  convej'ance. 
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Edwards,  Dickerman  &  Young,  for  the  orator. 

Crane  &  Alfred,  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 
RowELL,  J.  The  point  of  defendant's  contention  is,  that 
the  bill  is  defective  in  substance,  for  that  it  shows  that  the 
land  described  in  said  supposed  deed  is  not  the  land  alleged 
to  have  been  left  to  the  intestate  at  the  death  of  her  hus- 
band, and  does  not  allege  that  at  the  time  of  the  execution 
of  said  deed  she  had  title  to  the  land  therein  described,  or 
to  any  other  land.  It  is  true,  that  the  bill  in  this  respect  is 
very  loosely  and  iuartificially  drawn,  and  if  title  must  be 
alleged,  lacks  the  requisite  degree  of  legal  certainty.  But 
■we  think  it  is  fairly  inferable  from  the  whole  bill  that  the 
land  described  in  the  deed  is  the  same  land  alleged  to  have 
been  left  to  the  intestate,  and  that  she  had  some  title  thereto 
at  the  time  in  question,  and  that  the  defect  consists  in  not 
Betting  out  that  title  with  sufficient  certainty,  and  so  is  one 
of  form  rather  than  of  substance.  This  being  so,  and  the 
'lefect  not  being  assigned  as  a  cause  of  demurrer,  it  cannot 
be  noticed,  and  the  demurrer  was  properly  overruled. 

In  the  event  of  thus  holding,  we  are  asked  to  remand  the 
cause  for  final  decree  against  the  defendant,  on  the  strength 
of  Bailey  v.  Holden,  50  Vt.  14.  It  was  formerly  the  practice 
in  all  cases  in  which  a  demurrer  to  the  bill  was  overruled 
to  remand  the  case,  if  the  defendant  asked  it,  to  be  pro- 
ceeded with  in  the  Court  of  Chancery  in  due  course.  But 
for  many  years  the  practice  has  been  to  regard  it  as  discre- 
tionary with  the  court  whether  to  thus  remand  or  to  remand 
for  final  decree;  but  to  induce  the  court  to  remand  for  final 
decree,  and  thus  deprive  the  defendant  of  a  trial  on  the 
merits,  if  he  desires  it,  the  case  must  be  peculiar  and  excep- 
tional in  its  circumstances,  which  this  case  is  not. 

Decree  affirmed  and  cause  remanded,  with  leave  to  de- 
fendants to  answer. 
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"WILLIAM  DARLING  v.  NATHANIEL  CUTTING  AND 
A.  G.  PARSONS. 

Scire  Faeiaa.     Bail.     Copies   of  Appeal.     Evidence.     Practice. 

1.  CoFi&a  OF  Afpbal.    Id  tcirt  facia*  against  ball  on  mtsnt  proeew,  with  a  plea  of 

nvi  del  record,  copies  at  appeal  ara  record  eTldenoa  of  the  proceodlngB  and 
JDdgmenU  sbowQ  tberebf. 

2.  Bajl.    Sach  copies,  when  the  officer's  retnm  Is  incorporated  Into  them,  attested, 

&Dd  abows  that  the  detendsnts  became  ball,  are  prima  facie  evidence  ol  that 

fact. 
8.    The  defendantfl  by  going  on  with  the  case,  witboat  raialDR  the  question,  admitted 

by  impticatioD,  that  Cbey  were  Cbe  ponoDa  returned  by  the  oCScer  as  bail. 
1.    Bail — Pboop  of  DncHAKaB.    A  certlSed  copy  ot  the  record  and  oriKlnal  writ 

were  not  admissible  tor  the  delendaata,  as  they  showed  nothing  amounting  to  a 

discharge  of  bail.     An  exortrrelur  should  have  been  entered. 

5.  The  failure  of  an  officer  to  deliver  a  batlpiece  will  not  discharge  the  bail. 

6.  Tbe  deleudants  in  the  court  below  claimed  that  there  was  a  variance  between  the 

amount  of  tbe  Jndgmont  oifered  In  evidence,  and  the   Judgment  desciibed; 
Helil,  that  they  could  not  under  such  an  objection  raise  the  point  that  the  exe- 
cution Issued  for  too  large  a  sum. 
T.    It  was  conceded  tbat  the  Judgment  in  the  original  action  was  by  mistake  S31.40 
too  targe.    The  court  affinn  the  judgmeut  below,  deducting  the  amoant  ot  that 

S.    A.  question  was  argued,  bat  not  considered,  as  it  was  not  raised  by  the  exceptions. 

Scire  Facias  against  bail  on  mesne  process.  Plea,  nul 
tiel  record,  with  notice.  Trial  by  jury  September  Term, 
1883,  Essex  County,  Ross,  J.,  presiding.  Judgment  for  the 
plaintiff. 

The  original  action  was  brought  by  the  present  pIainti£F 
before  a  justice  of  the  peace  against  one  Woodward.  It 
was  trover  for  the  conversion  of  sheep.  (See  Darling  v. 
Woodward,  54  Vt.  101.) 

The  present  proceeding  is  against  Woodward's  bail.  The 
copy  of  appeal  objected  to  as  evidence  by  the  defendants, 
was  the  copy  of  appeal  from  the  justice  court  to  the  County 
Court  in  the  original  suit.  That  suit  was  also  appealed  to 
the  Supreme  Court;  and  at  the  General  Term,  ISljI,  judg- 
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meut  was  rendered  for  the  plaintiff  to  recover  the  sum  of 
"8165.08,  with  interest  since  October  1,  187(i,  and  costs." 
The  scire  facias  was  dated  March  6,  1883,  and  was  brought 
to  the  County  Court.  The  declaration  alleged  that  the 
judgment  rendered  in  the  Supreme  Court  was  for  the  sum 
of  8ilo.!>8.  The  defendants  oflfered  in  evidence  a  certified 
copy  of  the  justice  record  in  the  original  case,  which  was 
excluded  by  tha  court.  This  copy  contained  the  following: 
"  At  the  opening  of  the  court,  February  5th,  1877,  Nathaniel 
Cutting  came  in  with  defendant,  H.  C.  Woodward,  and 
made  a  surrender  of  said  Woodward  in  the  following  lan- 
guage: '  Here  is  your  man; — we  won't  be  bail  any  longer.' " 
This  did  not  appear  in  the  original  record,  and  was  not  in 
the  plaintiff's  copy.  The  court  found  from  other  evidence, 
that,  "after  the  judgment  in  the  Supreme  Court,  and  about 
the  time  this  suit  was  brought,  the  justice  made  the  adden- 
da to  his  record,  or  minutes,  in  regard  to  the  surrender  by 
Cutting  of  Woodward." 

Nichols  &  Dunnett,  for  the  plaintiff. 

Bates  db  May,  for  the  defendant.  , 

The  opinion  of  the  court  was  delivered  by 

RowELL,  J.  It  is  objected  that  the  copies  of  appeal  were 
not  admissible  under  the  plea  of  nul  tiel  record,  and  con- 
tended that  Murdoch  v.  Hicks,  50  Vt.  083,  so  holds.  But  the 
holding  there  was,  not  that  copies  of  appeal  are  not  evi- 
dence, hut  that  the  copies  offered  did  not  show  a  record  of 
the  recognizance,  but  only  a  tninute  of  recognizance  from 
which  the  justice  might  have  made  a  record  in  due  form, 
and  that  a  mere  minute  of  recognizance  is  not  a  record  oi 
recognizance  that  can  be  declared  on  as  such,  or  that  can 
be  given  in  evidence  under  the  plea  of  nul  tiel  record.  This 
was  no  new  holding,  for  the  same  thing  was  held  in  Brack- 
fit  V.  McLeran,  23  Vt.  30.  We  think  it  clear  that  copies  of 
appeal,  when  properly  made  and  certified,  are  competent 
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record  evidence  of  the  proceedings  and  judgments  properly 
shown  thereby.  The  statute  requires  the  appellant  to  pro- 
cure and  enter  in  the  appellate  court  attested  copies  of  the 
original  writ,  process,  record  of  judgment,  and  the  evidence 
filed  in  the  court  from  which  the  appeal  was  allowed;  and 
the  entry  of  such  copies  is  necessary  in  order  to  give  the 
appellate  court  jurisdiction.  Ooodenow  v.  Stafford,  a^'  Vt. 
■tJ7.  A  compliance  with  this  statute  furnishes  to  the  appel- 
late court  an  attested  copy  of  the  proceedings  and  record 
helow,  which  is  just  as  competent  evidence  in  the  appellate 
court  of  such  proceedings  and  judgment  as  any  other  copy 
of  the  justice's  record  could  be. 

But  it  is  further  objected,  that  though  the  copies  of  appeal 
were  properly  admitted,  yet  they  did  not  show  that  defend- 
ants became  bail  as  alleged;  that  this  could  not  be  shown 
by  the  officer's  return,  but  only  by  producing  the  original 
writ  itself,  with  their  names  indorsed  thereon.  It  was  the 
duty  of  the  officer  to  return  the  original  writ  with  his  doings 
thereon,  and  if  he  took  bail,  to  say  so,  and  his  return  was 
prima  facie  evidence  against  the  bail  of  all  he  was  bound 
to  return;  and  although  the  return  may  not  have  beeu  a 
necessary,  nor  even  a  proper,  part  of  the  record,  yet,  when 
incorporated  into  the  copies  of  appeal  and  attested,  as  here, 
such  copies  were  proper  proof  of  it,  on  the  authority  of 
Mattocks  V.  Betiainy,  8  Vt.  403,  where  it  is  said  to  have  been 
the  uniform  practice  in  this  State  to  admit,  and  even  prefer, 
attested  copies,  not  only  of  records,  technically  so  called, 
but  of  alt  papers,  files,  rolls,  &c.,  legally  deposited  in  the 
clerk's  office  and  there  required  to  remain. 

As  to  the  objection  that  defendants  were  not  shown  to  be 
the  same  persons  whom  the  officer  returned  as  having  be- 
come hail,  it  is  sufficient  to  say,  that  if  this  point  could  have 
been  well  taken  when  plaintiff  rested,  it  was  vitiat^!d  when 
defendants  went  on  with  their  case  and  admitted,  by  impli- 
cation at  least,  that  they  were  the  persons. 

The  objection  that  there  was  a  variance  between  the 
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amount  of  the  judgment  oflfered  in  evidence  and  the  judg- 
ment described  in  the  declaration,  went  only  to  its  admis- 
sibility aa  evidence  under  the  declaration,  and  not  at  all  to 
the  point  that  the  execution  issued  for  too  large  a  sum,  and 
was  therefore  void  and  the  bail  discharged,  as  now  claimed. 
It  does  not  appear  that  that  question  vi-as  raised  below  in 
any  way.  The  objection  was,  as  stated  in  the  exceptions, 
"  to  the  amount  named  in  said  judgment,"  and  that  "  there 
was  a  variance  between  that  and  the  declaration  ";  but  it  is 
not  otherwise  stated  wherein  it  was  claimed  the  variance 
consisted.  The  judgment  as  rendered  was  for  the  sum  of 
8165.08  damages  and  interest  thereon  since  Oct.  1,  1876, 
whereas  the  judgment  as  described  in  the  declaration  was 
for  the  sum  of  8215.98  damages,  which  was  the  amount  of 
said  first- mentioned  sum  with  interest  thereon  from  said 
date;  and  for  aught  that  appears  this  may  have  been,  and 
we  think  was,  the  ground  of  the  objection,  that  a  judgment 
for  a  sum  certain  with  interest  thereon  is  improperly  de- 
scribed or  declared  upon  as  a  judgment  for  a  sum  certain, 
larger  by  the  amount  of  such  interest. 

It  has  been  argued  that  the  clerk's  minute  on  the  execu- 
tion of  the  fact  and  time  of  its  return  to  his  office  is  not 
competent  proof  thereof;  but  no  such  question  is  raised  by 
the  exceptions,  and  hence  is  not  considered. 

There  was  no  error  in  excluding  the  certified  copy  of 
record  and  the  original  writ  offered  by  the  defendants,  for 
they  showed  nothing  amounting  to  a  discharge  of  the  de- 
fendants as  bail.  The  principal  was  not  taken  into  custody, 
and  the  court  took  no  notice  whatever  of  the  attempted  sur- 
render, not  even  to  make  a  minute  of  it,  much  less  to  enter 
^nexoneret'ur.  It  is  plain  that  what  we  have  here  cannot 
discharge  bail.  In  Williams  v.  Williams,  1  Salk.  98,  plain- 
tiff sued  defendant  in  three  actions,  and  defendant  put  in 
three  bails,  and  plaintiff  recovered  in  all.  Defendant  ren- 
dered himself,  and  one  of  the  bail  entered  an  exoneretur 
on  the  bailpiece,  but  the  rest  did  not;  and  it  was  held  that 
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the  rendering  was  a  discharge  in  posse  as  to  all,  but  not 
complete  and  actual  as  to  all  till  exoneretur  entered  upon 
all.  See,  also.  Blood  v.  Morrill,  17  Vt.  598;  Humphrey  v. 
Kasson,  26  Vt.  7G0. 

When  a  surety  indorses  a  writ  of  attachment  as  bail,  the 
Btatute  makes  it  the  duty  of  the  oflScer  to  deliver  out  a  bail- 
piece.  But  this  is  a  matter  between  the  surety  and  the 
officer,  and  the  surety  must  see  to  it  that  he  has  a  bailpiece  if 
he  desires  one,  and  its  non-delivery  will  not  discharge  him. 
The  indorsement  of  the  process  is,  in  effect,  the  recognizance 
of  bail,  and  goes  into  court,  and  constitutes  the  ground  of 
liability;  while  the  bailpiece  goes  into  the  hands  of  the 
surety,  and  is  merely  evidence  of  the  obligation  he  has  as- 
sumed, whereby  he  is  enabled  to  obtain  a  warrant  for  the 
arrest  of  his  principal.  Bail  thus  given  answers  the  pur- 
poses of  bail  below  and  hail  above  at  common  law,  though 
the  obligation  it  imposes  is  substantially  like  that  imposed 
by  a  recognizance  of  bail  by  bill  in  the  King's  Bench  when 
taken  before  judgment.     1  Tidd,  S!50. 

It  has  been  made  to  appear,  and  is  conceded,  that  by  mis- 
take the  judgment  in  the  original  action  was  entered  up  for 
a  sum  too  large  in  damages  by  $3-1. iO;  and  we  are  asked  to 
bring  forward  that  case,  and  correct  the  judgment.  To  do 
this  might,  perhaps,  embarrass  the  scire  facias,  and  so  we 
accomplish  the  same  thing  by  a  rule  in  this  case. 

Judgment  affirmed,  under  a  rule  that  the  plaintiff  deduct 
therefrom  the  said  sum  of  §34.40  as  of  the  date  of  the  orig- 
inal judgment. 
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SUSAN  L.  WELLS  AND  ELEAKOR  E.  WELLS  v. 

CLARENDON  W.  TUCKER  AND  HENRY  C. 

WELLS. 

[In  Chancery.] 

Two  Mortgages  on    the  aame   Zand.      Redemption.      Payment. 
Purchase   of  Note.     Huiband.      Witnett. 

1.  When  one  purchtues  l&nd  Incninbered  with  two  mortgages,  each  on  an  undivided 

balf,  and  asaames  and  agrses  to  pay  both  as  part  of  the  parchnae  money,  he 
caonot  redeem  tbe  one  wlthoat  redeeniiDg  the  olber.  B;  [orre  ot  tbe  purchaser's 
agreement,  as  to  him  and  all  nnder  him,  the  two  mortgages  are  consoKdaied 
Into  one,  the  burden  of  each  resting  on  the  whole;  and  both  must  be  redeemed. 

2.  ?Mts,  q.  v.,  found  by  a  master,  held  to  prove  a  payment  lustead  ot  a  purchase  of 

3.  WrritBSB.    Hdbband.    When  a  busband  is  made  a  party  defendant  with  others 

In  a  bill  brought  by  hU  wife  to  redeem,  on  the  ground  that  she  has  a  homestead 
right  in  the  premises,  be  is  not  a  witness  for  her. 

Bill  to  redeem.  Heard  on  bill,  answers,  and  master's 
report,  March  Term,  1884,  Washington  Cbunty.  Powers, 
Chancellor,  decreed  that  the  bill  be  dismissed. 

The  oratrix,  Eleanor  C.  Wells,  was  the  wife  of  the  defend- 
ant, Henry  C,  Wells,  and  Susan  L.  Wells  was  his  mother. 
It  appeared  from  the  report,  that  the  defendant,  C.  W. 
Tucker,  in  1874,  conveyed  a  farm,  subject  to  two  mort- 
gages, to  the  defendant,  H.  C.  Wells.  Said  Tucker  gave 
one  of  said  mortgages  on  an  undivided  half  of  said  farm  to 
his  mother,  Elvira  D.  Tucker,  to  secure  to  her  a  life  support, 
and  also  three  1500  notes;  and  at  the  same  time  executed 
the  other  mortgage  on  the  other  undivided  half  of  said  farm 
to  his  two  sisters — Ann  Genet  Lane  and  Carrie  L.  Tucker — 
to  secure  $2,600.  H.  C.  Wells  went  into  possession  of  tbe 
farm  soon  after  it  was  deeded  to  him,  and,  as  part  of  the 
consideration,  he  paid  Elvira  D.  $1,600  in  full  discharge  of 
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her  life  support  so  secured.  The  notes  were  payable  "  on 
or  before  "  certain  dates  at  the  option  of  the  maker.  Wells, 
by  reason  of  the  depreciation  in  real  estate,  had  determined 
to  pay  only  one  of  the  two  mortgages;  namely,  the  one  se- . 
curing  the  life  support. 

The  master  found: 

"  And  as  further  part  of  said  consideration  and  purchase 
money  the  said  Henry  C.  Wells  assumed  and  agreed  to  pay 
all  of  the  said  notes  secured  by  the  said  two  mortgages, 
and  to  save  the  said  Clarendon  W.  Tucker  harmless  there- 
from, as  set  forth  in  said  warranty  deed,  to  wit; 

"  '  There  is  a  mortgage  on  the  preinise3  hereby  conveyed, 
situated  in  Calais,  of  91.^50,  specified  in  notes  given  Carrie 
L.  Tucker,  and  $l,!J5if  in  notes  given  payable  to  Ann  Cxenet 
Lane,  ami  also  Sl.oOD  in  notes  given  p.iyable  to  Elvira  D. 
Tucker.  Said  notes  were  all  sigaed  by  me.  the  said  Claren- 
don W.  Tucker,  and  the  payment  of  securM  by  said  mort- 
gage agreeably  to  the  tenor  of  said  notes.  And  the  said 
Henry  C.  Wells  assumes  tb^  paym?nt  of  said  notes  agree- 
ably t:)  their  tenor,  and  to  save  the  said  C.  W,  Tucker 
harmless  therefrom.'  And  tliere  was  no  other  or  different 
agreement  of  H.  C.  Wells  to  pay  Tucker's  notes  except  this 
provision  in  H.  C.  Wells'  dee(l. 

"I  find  that  as  between  said  Clarendon  W.  Tucker  and 
said  Henry  C.  Wells  the  traTle  for  the  said  real  estate  in 
Calais  wiis  all  one  trade,  and  that  the  assumption  of  the 
payment  of  said  mortgage  notes*  secured  on  the  farm  was 
all  one  assumption  to  pay  the  notes  and  a  guaranty  to  save 
said  Clarendon  W.  Tucker  harmless  from  the  payment  of 
any  and  all  of  them.'' 

May  1.  Ifi81,  H.  C.  Wells  conveyed  by  quit-claim  deed  the 
farm  to  his  mother. 

As  to  whether  the  note  was  paid  or  purchased: 

'•  That  about  the  !!th  day  of  Hay,  i«:!s.  the  said  H.  C.  Wells. 
taking  i=;;f(l  that  he  borrowed  of  one  Celestina  Eddy  and  «+ro 
of  his  mother's  money,  called  on  Elvira  D,  Tucker,  and  of- 
fered to  let  her  have  the  money  on  said  note,  telling  her  that 
the  $4rit  belonged  to  his  mother,  and  that  he  wanted  to  take 
it  up  for  his  mother  to  hold.  an<l  to  keep  as  an  investment. 
The  said  Elvira  D.  declined  to  take  the  money  and  did  not 
want  to  let  the  note  go,  when  Wells  totd  her  that  the  note 
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was  payable  '  on  or  before,'  and  he  '  had  a  right  to  pay  it 
and  take  it  up  at  any  time,  and  do  what  he  pleased  with  it,' 
and  told  her  the  interest  would  stop  if  she  did  not  take  the 
money. " 

•  •  •  "I  do  not  find  that  H.  C.  Wells  asked  to 
purchase  this  note;  but  the  words  used  were,  '  pay  the 
money  on  it,  and  take  it  up.'  But  I  do  find  that  she  refused 
to  sell  the  note,  or  to  part  with  it,  until  he  told  her  he  had  a 
right  to  ■  pay  and  take  it  up  at  any  time/  and  if  she  refused 
the  money,  it  would  stop  the  interest.  Then  she  took  it 
(after  consulting  Warner),  and  delivered  him  (Wells)  the 
note." 

•  •  •  "I  find  that  H.  C.  Wells  *  *  *  took  advan- 
tage of  the  provision  that  the  note  might  be  paid  '  on  or 
before,'  and  that  she  would  not  have  taken  the  money  and 
given  up  the  note,  if  it  had  not  been  for  this  provision  in 
it." 

•  •  »  t.j  fj^^  jj^^^  some  time  after  (three  or  four 
weeks),  said  Susan  L.  went  to  said  Elvira  D.,  after  taking 
advice  upon  the  subject,  with  said  note,  and  requested  her 
ta  endorse  on  the  note  the  following  words:  '  Please  pay 
the  within  note  to  Mrs.  Susan  L.  Welts,'  and  sign  her  name 
to  it.  which  she  did,  on  the  bottom  of  the  note,  on  its  inside, 
and  said  Susan  L.  again  carried  it  away.  Nothing  was  paid 
or  taken  for  making  this  endorsement." 

•  *  *  "  I  further  find  that  said  Susan  L.  actedingood  faith 
in  this  matter,  and  that  she  came  with  H.  C.  Wells  that  day 
as  far  as  Miss  Eddy's  (her  relative's)  house,  and  that  she  had 
previously  made  an  arrangement  with  H.  C  Wells,  at  his 
suggestion,  to  put  this  money  into  said  note,  and  to  hold  it 
as  a  note,  and  the  mortgage  security  on  the  farm  to  that 
extent.  I  find  that  she  so  understood  this  transaction,  and 
intended  to  have  it  so,  and  was  told  by  H.  C.  Wells  that  it 
would  be  a  safe  transaction  or  way  to  invest  her  money, 
and  that  she  relied  on  the  mortgage  security." 

The  defendant,  H.  C.  Wells,  was  "offered  as  a  witness 
generally  "  to  prove  the  allegations  in  the  bill,  both  for  his 
wife  and  mother. 

Shurtleff  and  Lampson,  for  the  oratriz. 
Susan  L.  was  a  bona  fide  holder  of  the  note  and  mortgage 
to  that  extent,  and  should  be  subrogated  to  the  rights  of 
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Mrs.  Tucker,  A  court  of  equity  will  uphold  a  mortgage  for 
the  benefit  of  a  party  who  has  advanced  money  upon  it 
honestly,  and  when  there  is  no  other  relief. 

J.  A.  &  Oeo.  W.  Wing,  for  the  defendants. 

Susan  L.  had  no  right  or  interest  in  the  premises  when 
she  paid  the  note.  It  was  a  voluntary  payment  that  did  not 
bind  the  land  or  defendant  Tucker;  but  her  remedy  was 
only  on  her  son.  1  Jones  Mort.  ss.  Oti3,  858,  8(55,  881;  Dick- 
enson V,  Williams,  12a  Mass.  183;  3  Pom.  Eq.  Juris,  p.  191, 
8.  120G;  Downer  v.  Wilson,  33  Vt.  1;  Collins  v.  Adams's  Ex. 
53  Vt.  433. 

The  opinion  of  the  court  was  delivered  by 

RowELL,  J.  On  the  facts  found  by  the  master,  and  on 
the  authority  of  Collins  v.  Adams's  Executor,  53  Vt.  433,  it 
ia  considered  that  the  transaction  touching  the  $500  note 
held  by  the  oratrix,  Susan  L,  Wells,  amauntod  to  a  payment 
of  said  note  by  the  defendant  Wells,  and  not  to  a  purchase 
thereof  by  the  said  oratrix.  This  leaves  the  said  oratrix  to 
stand  for  a  right  to  redeem  on  her  deed  from  the  said  de- 
fendant of  May  1,  1881. 

As  to  the  oratrix,  Eleanor  E.  Wells,  she  stands  on  her 
inchoate  right  of  homestead  in  the  premises;  and  it  is  not 
denied  but  that  this  gives  her  aright  to  redeem.  But  the 
question  is,  May  they  redeem  one  mortgage  without  re- 
deeming both? 

By  accepting  the  deed  from  Tucker  and  wife,  and  going 
into  possession  under  it.  Wells  assumed  and  agreed  to  pay 
both  mortgages  as  a  part  of  the  purchase-money,  and  to 
save  Tucker  harmless  and  indemnified  therefrom.  As  be- 
tween Tucker  and  Wells,  Wells  thereby  became  primarily 
liable  for  the  payment  of  said  mortgages,  and  Tucker  be- 
came his  surety  therefor,  and  the  land  became  the  primary 
fund  out  of  which  payment  was  to  be  made.  It  is  clear. 
Wells  failing  to  pay  as  he  agreed,  that  Tucker  could  pay 
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ami  be  subrogated  in  equity  to  the  mortgage  security.  But 
this  is  not  the  only  effect  of  Wells's  agreement.  By  it  the 
two  mortgages  were  consolidated  and  made  one  as  to  Wells, 
and  all  persons  claiming  under  him,  and  the  burden  of  each 
was  annexed  to,  and  made  to  rest  upon,  the  whole  land; 
and  this,  not  because  the  lien  of  each  was  thereby  actually 
extended  over  the  whole  land,  but  because  of  the  contract 
itself,  which  equity  takes  cognizance  of,  and  will  enforce  in 
fa^-or  of  Tucker  as  against  Wells  and  all  persons  standing 
ia  his  stead. 

The  case  of  Welch  v.  Beers,  8  Allen,  151.  is  full  authority 
for  this  view,  and  was  thus:  Prescott  held  a  mortgage  for 
$5iXi  on  a  whole  tract  of  land,  and  had  taken  possession  to 
foreclose.  After  the  making  of  said  mortgage,  the  mort- 
gagor conveyed  a  part  of  the  tract,  with  an  agreement 
recited  in  the  deed  that  ^he  grantee  assumed  and  was  to  pay 
the  whole  of  said  mortgage  as  a  part  of  the  pufchase-money. 
Afterwards  the  mortgagor  conveyed  the  remainder  of  the 
tract  to  the  plaintiff  in  fee,  not  covenanting  against  said 
mortgage,  but  with  an  express  understanding  that  it  was  to 
be  paid  in  full  by  the  prior  purchaser.  Prescott  subse- 
quently took  a  new  mortgage  of  the  first  part  for  81,200, 
with  full  knowledge  of  said  agreement,  and  the  value  of 
that  part  was  more  than  enough  to  pay  the  $500  mortgage; 
Held,  that  the  plaintiff's  part  of  the  land  was  exempt  from 
said  last-mentioned  mortgage,  not  because  his  deed  of 
warranty  left  the  whole  burden  of  it  to  rest  upon  the  other 
part,  but  because  said  agreement  expressly  annexed  it  to 
Huch  part  before  the  plaintiff  purchased. 

This  ia  very  analogous  to  the  rule  in  equity,  that  when 
land  subject  to  mortgage  is  sold  by  the  mortgagor  in  sepa- 
rate parcels  to  different  purchasers  without  an  assumption 
by  them  of  any  part  of  the  mortgage  debt,  and  the  deeds 
are  duly  recorded,  or  actual  notice  is  had  of  the  state  of  the 
title  and  the  subsisting  equities,  the  purchasers,  as  between 
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themselves,  are  charged  and  must  contribute  in  the  inverse 
order  of  the  time  of  their  purchases. 

This  rule  rests  upon  the  ground  that  when  a  mortgagor 
sells  a  part  of  the  mortgaged  premises  without  reference  to 
the  incumbrance,  it  is  right  as  between  him  and  the  pur- 
chaser that  the  part  still  held  by  him  should  be  first  applied 
to  the  payment  of  the  debt,  and  so  equity  charges  it  with 
such  payment.  But  this  is  not,  as  said  in  Welch  v.  Beers, 
because  a  deed  of  warranty  of  part,  of  itself,  directly  cre- 
ates a  lien  on  the  remainder  for  the  whole  amount  of  the 
mortgage,  but  because  equity  recognizes  the  mortgagor's 
contract  as  binding  on  subsequent  purchasers  who  take 
with  notice  thereof. 

So  here,  it  is  right,  as  between  Tucker  and  Wells,  that 
Wells  should  pay  both  mortgages  before  holding  any  part 
of  the  farm  free  from  either;  and  a  court  of  equity  would 
not  aid  him  a^  against  Tucker,  to  redeem  one  of  them  only, 
and  thus  enable  him  to  hold  an  undivided  half  of  the  farm 
free  from  both,  for  this  would  be  contrary  to  the  spirit 
of  his  agreement,  and  he  who  seeks  equity  must  do  equity. 
And  the  complainants  have  no  better  right  than  Wells 
himself  had,  for  they  sit  in  his  seat. 

There  is  no  other  question  in  the  case  material  to  be  con- 
sidered, unless  it  be  whether  Wells  was  a  competent  wit- 
ness; and  we  think  he  was  not.  As  between  him  and  his 
wife,  she  is  the  substantial  party,  and  in  testifying,  he 
would  testify  for  her  and  not  for  himself.  The  law  of  the 
subject  is  fully  considered  in  Siinkins  &  Wife  v,  Eddie,  5(J 
Vt.  G12. 

Decree  affirmed  and  case  remanded. 
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HIRAM  NOYES,  ADM'R,  v.  HIRAM  PHILLIPS. 

Probate    Court.      Disputed     Claim»,       Reference.       Pleading. 
Action  of  Debt. 

1.  He  Probata  Conrt  la  not  restricted  to  any  pactionlar  class  of  "disputed  claims" 

in  orderiDK  a  reterenoe  under  the  statute,— R.  L.  s.  2148;  and,  aftei  the  pattlei 
have  consented  In  writing  to  the  reference,  Che  court  can  appoint  wLom  it 
plsases  as  referee. 

2.  Such  a  rtfereoce  ia  not  an  arbitralion  propel;  and  no  tonoal  submission  is  re- 

3.  The  deciee  of  the  Prob&U  Court  In  such  a  case  on  the  referee's  report,  nnappealed 

from,  may  be  the  basis  at  an  action  of  debt. 

4.  The  omission  of  Che  debet  and  dttinei  In  the  declaration  li  taCal  on  special  demur- 


Debt  on  a  decree  of  the  Probate  Court.  Heard  on  special 
demurrer  to  the  declaration,  September  Term.  188:),  Orleans 
County,  Redfield,  J.,  presiding.     Demurrer  sustained. 

The  declaration  alleged,  that  the  matters  of  difference 
submitted  were  "in  relation  to  the  purchase,  conveyance, 
and  possession  of  a  certain  parcel  of  real  estate";  that  the 
court  accepted  the  referee's  report;  and  ordered  the  defend- 
ant to  pay  to  the  plaintiff  the  sum  of  $187.:!5  as  damages, 
and  as  costs  of  the  reference,  8100.()4;  and  that  the  "  plain- 
tiff says  that  the  said  defendant  has  not  paid  said  sum  to 
him,  though  requested  so  to  do,  nor  any  part  of  the  hereto- 
fore mentioned  sums;  whereby  an  action  hath  accrued  to 
the  said  plaintiff  to  have  and  recover,  &c. ;  yet  the  said 
defendant,  although  often  requested,  has  not  paid  said  last 
mentioned  sum  of  money  and  interest  thereon  to  the  plain- 
tiff, but  wholly  neglects  and  refuses  so  to  do,  which  is  to 
the  damage,"  &c. 

The  special  demurrer  set  out  the  submission,  a  part  of 
which  was  as  follows:  "  Said  Xoyes  of  the  first  part,  claim- 
ing that  the  said  persons  named  of  the  second  part  are  un- 
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lawfully  possessed  of  certain  property  belonging  to  said 
Blaiicharti's  estate,  consisting  of  real  estate,  notes,  accounts, 
bank  stock,'"  &c.  The  parties  agreed  to  refer  "said  con- 
troversies and  differences  to  L.  H,  Thompson,  *  *  *  if 
he  can  be  had  in  season,  if  not,  to  W.  D.  Crane,"  &c. 

B.  F.  D.  Carpenter,  for  the  plaintiff. 

Grout  &  Miles,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Powers,  J.  We  thiuk  counsel  have  on  both  sides  labored 
under  a  misapprehension  respecting  the  scope  of  the  statute 
under  which  the  proceedings  in  this  case  were  had.  It  has 
been  argued  upon  the  theory  that  Mr.  Craue  was  an  arbitra- 
tor, and  the  trial  before  him  an  arbitration  limited  by  the 
terms  of  the  submission  agieed  upon  by  the  pai'ties.  The 
declaration,  which  is  before  us  for  consideration  upon  de- 
murrer, sets  forth  that  the  trial  before  Mr,  Crane  was  liad 
pursuant  to  sec.  214S,  R.  L.,  which  reads:  "When  there  is 
a  disputed  claim  between  an  executor  or  administrator  in 
behalf  of  the  estate  he  represents,  and  another  person,  it 
may,  with  the  consent  of  the  parties  in  writing,  be  referred, 
under  an  order  of  the  Probate  Court,"  &c.  The  referee's 
authority  comes  from  the  court,  and  the  court's  authority 
to  refer  is  given  by  the  statute,  provided  the  parties  consent 
in  writing. 

The  consent  in  writing  called  for  in  the  statute  does  not 
contemplate  a  formal  submission  to  an  arbitrator;  and  none 
is  required  as  in  arbitration  proper.  It  is  not  requisite  that 
the  parlies  mutually  choose  the  referee;  he  is  the  appoiutee 
of  the  court.  Alt  the  agency  of  the  parties  demanded  is, 
that  they  consent  in  writint;  to  this  mode  of  trial. 

In  this  view  of  the  statute,  it  is  apparent  that  many  of 
the  questions  discussed  in  argument,  touching  the  scope  of 
the  subniiKsiou  ami  award,  are  unimportant. 

The  SLibmissiun  in  this  case  shows  the  consent  in  writing 
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of  the  parties  that  the  court  might  refer  the  disputed  claim 
to  Mr.  Thompson,  or,  in  an  alternative,  to  Mr.  Crane.  The 
court  issued  the  rule  to  Mr.  Crane;  and  as  the  mode  of  trial 
and  not  the  selection  of  the  referee  is  the  only  matter  de- 
pendent upon  the  consent  of  the  parties,  the  court  might 
appoint  whom  it  pleased. 

The  statute  does  not  restrict  the  court  to  any  particular 
class  of  claims  in  making  a  reference; — "  a  disputed  claim  " 
is  the  wording  of  the  statute.  It  is  apparent  that  a  great 
variety  of  claims  for  and  against  estates  may  come  into 
dispute;  and  the  obvious  purpose  of  the  statute  is,  to  pro- 
vide a  cheap  and  speedy  mode  of  trial  for  their  determina- 
tion. A  claim,  disallowed  by  commissioners,  and  appealed 
by  the  claimant,  if  the  appeal  has  not  been  entered  in  the 
County  Court,  is  within  reach  of  this  reference.  The  dec- 
laration in  this  case  avers  that  the  "  disputed  claim  "  related 
"  to  the  purchase,  conveyance,  and  possession  of  a  certain 
parcel  of  real  estate."  This  language  is  broad  enough  to 
warrant  an  award  for  the  purchase  money  of  such  real 
estate. 

It  is  not  apparent  why  such  a  dispute  could  not  as  safely 
and  properly  be  determined  by  a  refei"ence  as  any  other 
matter.  The  intestate,  if  living,  and  the  defendant  could 
have  agreed  to  such  a  trial  without  question:  and,  as  in 
this  case,  the  Probate  Court  is  to  determine  whether  the 
reference  shall  be  made,  no  harm  to  the  estate  or  persons 
interested  in  it  is  probable. 

The  statute  requires  the  referee  to  return  his  award  to 
the  Probate  Court;  and  when  accepted  by  that  court, 
it  is  to  be  final  between  the  parties.  On  the  return 
of  the  award  to  that  court  any  objections  to  its  ac- 
ceptance are  to  be  made  to  the  court;  and  the  court  may 
make  any  order  in  the  premises  necessary  to  protect  the 
parties,  as  was  held  in  Lathrop  v.  Hitchcock.  38  Vt.  i'.>7;  but 
its  order  accepting  the  award  or  report,  once  made  and  un- 
appealed  from,  is  a  final  decree  or  judgment  upon  the  dis- 


233  GENERAL  TERM, 

Culleoder  Co.  v.  Hanliall. 

puted  claim  in  question,  and  is  the  basis  of  an  action  of 
debt  on  a  judgment. 

It  was  held  in  Adams -v.  Campbell,  4  Vt.  447,  that  the  omis- 
sion of  the  debet  or  detinet  in  the  declaration  in  cases  like 
this,  was  fatal  on  demurrer.  For  this  cause  this  declaration 
is  defective. 

The  judgment  of  the  County  Court  was  correct;  but  on 
motion  the  same  is  pro  forma  reversed,  and  the  case  re- 
manded, with  leave  to  amend  on  the  usual  terms. 


THE  COLLENDER  CO.  v.  A.  J.  MARSHALL. 

Conditional  Sale.      Lease.      Inwlvency.      Axsignee.      Contract, 
Where  made. 

1.  ProperC;,  sold  condltloniill;  and  delivered,  without  a  leital  record  of  the  U«n, 

passes  to  the  aail)cnee  of  the  vendee  under  the  insolvetiC  law. 

2.  A  contract,  by  which  a  vendee  of  billiard  ubies  agrees  to  pa;  in  monlbl;  Inslali- 

nients  iii  one  year  the  entire  value  of  the  tables,  and  If  he  so  paid  the  properly 
Iras  to  be  bis,  and  if  not,  the  vendor's,  Is  a  conditional  sale,  and  not  a  lease. 
8.    When  one  here  ordera  K^oiti  from  a  party  in  New  York  on  certain  terms  as  to 
payment,  ke.,  but  they  are  shipped,  consixued  to  the  vendor,  and  accepted  on 
different  terms;    Heid,  that  tlie  contract  was  made  In  this  State. 

Replevin  for  two  billiard  tables.  Trial  by  court,  June 
Term,  lH8:t,  Addison  County,  Veazey,  J.,  presiding.  Judg- 
ment for  the  defendant. 

The  plaintiff— ^a  corporation — is  located  in  New  York  city. 
On  the  Ifith  day  of  December,  18S1,  H.  A.  Rowe,  at  Troy, 
N.  Y.,  ordered  the  tables  in  question  by  two  written  orders. 
The  writing  put  in  as  evidence  by  the  plaintiff,  and  claimed 
to  be  a  lease  and  contract  to  sell,  was  in  part  as  follows: 
*  *  *  *  "That  the  said  party  of  the  first  part  hath  let, 
and  by  these  presents  doth  let,  unto  the  said  H.  A.  Rowe, 
the  party  of  the  second  part,  one  maple  il-^xO  carom  bevel 
billiard  table,  one  maple  4l-3xH  pocket  billiard  table,  one 
set  ■i'i-'i  ivory  billiard  balls,     •    •    *    •    for  the  term  of 
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twelve  months  from  date,  and  for  the  sum  of  five  hundred 
and  twenty-five  dollars,  to  be  paid  in  the  following  man- 
ner; namely,  $100  in  cash,  and  the  Italance  in  eleven  pay- 
Tnenls,  »  *  •  *  that  if  the  said  party  of  the  second  part 
shall  well  and  truly  keep  the  covenants  herein  made,  and 
shall  make  no  default  in  the  payment  of  the  aforesaid  in- 
stallments, as  the  same  shall  become  due  and  payable,  and 
this  lease  shall  not  he  determined  by  mutual  consent  sooner 
or  otherwise,  that  they,  the  said  party  of  the  first  part,  will 
make,  execute,  and  deliver  to  the  said  party  of  the  second 
part  a  good  and  sufficient  bill  of  sale  for  said  billiard  table, 
the  consideration  whereof  shall  be  the  amount  of  the  above- 
named  payments  received  for  the  said  term,  in  all  the  sum 
of  five  hundred  and  twenty-five  dollars." 

This  writing,  held  by  the  court  to  be  a  conditional  sale, 
was  dated  January  4,  1882,  and  provided  that,  if  there  was 
default  in  payment  of  the  installments,  the  plaintiff  could 
take  possession  of  the  tables  and  hold  them  as  though  no 
writing  bad  been  made.  The  writing  was  executed  by  the 
plaintiff  in  New  York,  and  by  Rowe  in  Middlehury,  Vt. 
Rowe  was  adjudged  an  insolvent  debtor  July  .^1,  1882;  and 
the  defendant  was  assignee  of  his  estate.  When  the  de- 
fendant was  appointed  assignee  he  took  possession  of  the 
tables;  but  it  appeared  that  neither  be  nor  the  creditors 
knew  of  the  plaintiff's  claim.  The  writing  was  never  re- 
corded.   The  exceptions  stated  r 

"  Said  Rowe  also  testified,  that  the  contract  for  the  tables 
was  made  in  Troy,  N.  Y.,  and  the  lease  was  to  be  sent  to 
him  at  Middlehury,  Vt.,  when  prepared,  for  his  signature; 
that  he  paid  twenty  dollars  at  the  time  of  making  the  con- 
tract at  Troy.  N.  Y..  and  agreed  to  pay  one  hundred  more 
upon  the  receipt  of  the  tables,  which  he  ordered  shipped  to 
Middlehury,  Vt, ;  that  subsequently  to  the  making  of  the 
eoutracts  the  plaintiff  sent  a  draft  of  SlOO  to  the  national 
bank  of  Middlehury  upon  him  for  collection,  which  he  paid, 
and  afterwards  received  the  tables.  He  also  executed 
twelve  notes  to  the  plaintiff  for  the  balance  of  the  rents  ex- 
pres-sedin  the  coutract,  and  afterwards  paid  three  of  said 
notes  of  835.60  each." 

The  other  facts  are  suEBciently  stated  in  the  opinion. 
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A.  P.  Tapper  and  Lawrence  &  Meldon,  for  the  plaintiff. 

The  contract  was  made  in  New  York;  and  being  made 
there,  it  should  be  construed  by  the  laws  of  that  State. 
Story  Conf.  Law  (3d  ed.),  ss.  200,  303,  342;  i  Par.  Cont.  571; 
Harrison  v.  Edioards,  12  Vt.  048;  Cobb  v.  Some//,  37  Vt. 
337;  Jones  v.  Taylor,  30  Vt.  ii;  French  v.  Hall,  9  N.  H. 
137;  Langivorthy  v.  Little,  12  Cush.  109.  It  would  be  valid 
there.  Strong  v.  Tyler,  2  Hill,  33ti,  Whether  a  conditional 
sale  or  a  lease,  the  title  remained  in  the  plaintiff.  Rob.  Dig. 
C3.3.  Martin  v.  Earner,  30  Vt.  476;  Duncan  v.  Stone,  45  Vt. 
118;  Grant  v.  Skintier,  21  Barb.  581.  The  contract  is  valid 
between  Bowe  and  the  plaintiff;  and  the  assignee  takes  no 
better  right  than  Rowe  had.  Winsor  v,  McLellan,  3  Story 
C.  C.  4!)2;  Brown  v.  Heathcote,  1  Atk.  IGQ;  Jewson  v.  Maul- 
son,  2  lb.  417;  Coggshall  v.  Potter,  Holm.  75;  iliiir  v. 
Schenck,  3  Hill,  228;  Briggs  V.  Parkman,  2  Met.  358;  Warren 
V.  Feivi,  38  Barb.  335-400;  In  re  Collins,  13  Blatchf.  548;  13 
B.  B.  379;  Audenreid  v.  Belferley,  5  Allen,  3S2;  Fletcher  v. 
Manning,  12  M.  &  W.  571;  Bank  v.  Conway,  14  B.  B.  513; 
In  re  Griffiths,  3  B.  R.  731;  Sawyer  v.  Ttirpin,  91  U.  S.  114: 
Whitney  v.  Eaton,  15  Gray,  225;  ISO  Mass.  438.  Insolvency 
proceedings  are  of  an  equitable  nature;  and  it  is  not  equita- 
ble to  take  one  man's  property  to  pay  another  man's  debts. 
3  Story  Eq.  s.  1228;  Mitchel  v.  Winslotv,  2  Story  C.  C.  C30; 
Palmer  v.  Thayer,  28  Conn.  237. 

Stewart  &  Wilds,  for  the  defendant. 

The  contract  is  a  conditional  sale.  Whifcombv.  Wood- 
worth,  54  Vt.  544;  Heryford  v.  Davis,  102  U.  S.  235;  Lucas 
V.  Campbell,  88  111.  447;  Sewing  Machine  Co.  v,  Andersoa, 
23  Minn.  57;  9  U.  S.  Dig.  N.  S.  (i(il.  The  so-called  "con- 
tract of  December  IfJ,  18ai,"  executed  by  Rowe  in  Troy,  was 
nothing  more  than  a  proposition  by  Rowe,  "subject  to  the 
approval  of  the  plaintiff."  This  proposition  was  never  ap- 
proved. The  contract  was  made  in  this  State;  and  hav- 
ing been  made  here,  clearly  the  property  could  have  '•  been 
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taken  on  an  execution  upon  a  judgment  against"  Rowe;  / 
and  hence  passed  to  the  assignee  under  the  insolvent  law. 
R  L.  S3.  1180,   WiO,   1992;  Bingham  v.  Jordan,  1  Allen,  373; 
Mass.  Insolvent  Act. 

The  opinion  of  the  court  was  delivered  by 

RowELL,  J.  The  contract  in  question  was  a  conditional 
sale  and  not  a  le<ise:     Whitcomb  v.  Wooduorth,  54  Vt.  544. 

Said  contract  was  a  Vermont  contract.  Rowe's  orders 
for  the  property  were  given  through  plaintiff's  agent  sub- 
ject to  plaintiffs  approval;  but  instead  of  approving  them 
as  given,  plaintiff  shipped  the  property  to  Middtebury, 
consigned  to  itself,  and  sent  a  contract  to  Pinney  mate- 
rially different  from  that  called  for  by  the  orders,  and  ac- 
companied it  with  a  draft  on  Rowe  for  SlOO  and  twelve 
promissory  notes  for  him  to  sign  and  an  order  on  the  station 
agent  for  the  property,  with  directions  to  deliver  the  prop- 
erty to  Rowe  on  payment  by  him  of  the  draft  and  execution 
of  the  notes  and  the  contract.  Thus  a  new  contract  was 
proposed  to  Rowe,  and  Pinney  was  made  plaintiff's  agent 
to  complete  it  with  Rowe  here  in  Vermont,  as  he  did,  and 
until  thus  completed,  it  was  inoperative  as  a  mutual 
agreement. 

The  next  question  is,  Did  the  defendant  as  assignee  in 
insolvency  of  Rowe  acquire  title  to  this  property  as  against 
the  plaintiff?  To  solve  this  question,  we  must  determine 
what  force  our  Insolvency  Act  gives  to  assignments  there- 
under. 

Under  the  l^ational  Bankrupt  Act,  in  cases  of  this  kind, 
assignees  stood  in  the  place  of  the  bankrupt.  His  rights 
were  their  rights;  and  their  rights,  like  the  lien  of  judg- 
ments at  law,  were  subordinate  to  all  prior  liens,  legal  and 
equitable,  on  the  property:  GilMon  v.  Warden,  14  Wall. 
244.  So  in  England,  as  between  the  person  having  a  lien 
and  the  assignees,  the  latter  stand  in  the  place  of  the  bank- 
rupt, and  take  his  property  subject  to  all  the  equitable  liens 
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to  which  it  would  have  been  subject  in  the  hands  of  the 
bankrupt  himself:  Lempriere  v,  Pasley,  3  T.  R.  485;  Belcher 
V.  Oldfield,  0  Bing.  N.  C.  102.  But  by  the  Bankrupt  Act  of 
18G9,  (:J2  and  33  Vict.  c.  71,  s.  15)— which  is  similar  in  this 
respect  to  31  Jac.  1,  c.  19,  s.  11— in  the  caseof  traders,  the 
property  of  the  bankrupt  divisible  among  his  creditors  com- 
prises, inter  alia,  all  the  goods  and  chattels  that  are  at  the 
commencement  of  the  bankruptcy  in  the  possession,  order, 
or  disposition  of  the  bankrupt  by  the  consent  and  permis- 
sion of  the  true  owner,  whereof  the  bankrupt  is  reputed 
owner,  or  whereof  he  has  taken  upon  himself  the  sale  or 
disposition  as  owner.  The  object  of  this  enactment  is,  to 
prevent  persons  in  trade  from  obtaining  false  credit  by  the 
passession  and  apparent  ownership  of  goods  not  their  own, 
and  thereby  deluding  their  creditors;  and  it  has  received  a 
liberal  construction:  Gordon  v.  The  East  India  Company, 
7  T.  R.  328.  So  by  the  Bankrupt  Law  Consolidation  Act  of 
1849,  if  any  bankrupt,  at  the  time  he  became  so,  had  in  his 
like  possession,  order,  or  disposition,  any  goods  or  chattels 
whereof  he  was  reputed  owner,  or  whereof  he  had  taken 
upon  himself  the  sale,  &c.,  as  owner,  the  court  might  order 
the  same  to  be  sold  and  disposed  of  for  the  benefit  of  the 
creditors  under  the  bankruptcy.  A  somewhat  similar  pro- 
vision was  contained  in  6  Geo.  4,  c.  I'i,  s.  73. 

So  under  the  Bills  of  Sale  Act  of  1854,  unless  the  vendee 
files  the  bin  of  sale  in  the  proper  office  within  the  time  lim- 
ited therefor  by  the  act,  or  takes  possession  of  the  property 
within  that  time,  the  bill,  as  against  the  assignees  in  bank- 
ruptcy and  insolvency  of  the  person  making  the  same,  is 
null  and  void  as  far  as  regards  the  property  in,  or  the  right 
of  possession  of,  any  chattel  comprised  therein,  that,  at  or 
after  the  time  of  the  bankruptcy  or  of  filing  the  insolvent's 
petition,  was  in  the  possession  or  the  apparent  possession  of 
the  maker.  The  purpose  of  this  act.  as  shown  by  its  pre- 
amble, was,  to  prevent  the  frauds  that  were  frequently 
committed  on  creditors  by  secret  bills  of  sale  of  personal 
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chattels,  whereby  persons  were  enabled  to  keep  up  the  ap- 
pearance of  being  in  good  circumstances  and  possessed  of 
property,  whereas  the  grantees  or  other  holders  of  such  bills 
had  the  power  of  taking  possession  of  the  property  of  such 
persona  to  the  exclusion  of  their  other  creditors. 

Our  Liens  Act — R.  L.  s.  1992 — provides  that  no  lien  re- 
served on  personal  property  sold  oonditionally  and  passing 
into  the  hands  of  the  conditional  purchaser,  shall  be  valid 
against  attaching  creditors  or  subsequent  purchasers  with- 
out notice,  unless  the  vendor  takes  a  written  memorandum, 
signed  by  the  purchaser,  witnessing  such  lien,  and  causes 
it  to  be  recorded  in  the  proper  oflHce  within  a  time  limited. 
This  act  points  to  the  same  evil  that  the  21  Jac.  and  the  32 
and  33  Vict,  sought  to  remedy  in  the  case  of  traders,  and 
the  Bills  of  Sale  Act  generally,  namely,  the  obtaining  of 
false  credit:  And  such  statutes  should  be  construed  and 
administered  with  a  reasonable  degree  of  liberality,  that 
they  may  as  far  as  possible  effectuate  the  purpose  of  their 
enactment. 

It  is  obvious  that  this  same  evil  may  exist  in  the  case  of 
insolvent  debtors  and  bankrupts  as  well  as  in  other  cases, 
and  that  the  creditors  of  such  persons  need  protection  there- 
from as  much  as  the  creditors  of  any  other  debtors;  and  it 
would  seem  that  in  this  behalf  our  Insolvency  Act  has  em- 
bodied the  spirit  of  the  English  acts  to  which  we  have  re- 
ferred, as  well  as  of  our  Liens  Act,  and  especially  of  the 
Massachusetts  Insolvency  Act  of  1838,  of  which  in  respect 
to  the  effect  given  to  assignments  thereunder  it  is  a  tran- 
script,—in  the  provision  that  "  an  assignment  under  order 
of  a  court  of  insolvency  shall  vest  in  the  assignee  all  the 
property  of  the  debtor,  real  or  personal,  which  *••■•■ 
might  have  been  taken  on  execution  upon  a  judgment 
against  him  at  the  time  of  the  filing  of  the  petition."  R.  L. 
s,  18'iO.  This  language  is  too  explicit  for  interpretation. 
By  it  the  assignee  is  clothed  with  much  higher  and  more 
extensive  rights  than  the  debtor  himself  possessed,  and  un- 


238  GENERAL  TERM, 

Culleoder  Co.  v.  MArshall. 

der  it  the  simple  question  is,  Coultl  the  property  in  question 
have  been  taken  on  execution  against  the  debtor  at  the  time 
of  fiUug  his  petition?  If  it  could,  it  passed  to  the  assignee 
by  the  very  terms  of  the  statute.  This  has  always  been  the 
effect  given  in  Massachusetts  to  assignments  under  the  act 
of  1838,  as  will  be  seen  by  referring  to  Clark  v.  Minot,  4 
Met.  3iG;  Bingham  v.  Jordan,  I  Allen,  373;  and  Freelandw 
Freeland,  103  Mass.  477,  And  Audenried  v.  Betierley,  5 
Allen,  382,  is  not  to  the  contrary;  for  it  decides  only  that 
the  right  to  treat  property  that  is  fraudulently  represented 
as  the  property  of  the  debtor  as  though  it  really  were  his, 
is  a  personal  right  of  the  creditor  who  is  defrauded,  and 
not  transferable  by  the  assignment  for  the  benefit  of  the 
creditors  generally;  in  other  words,  that  rights  by  estoppel 
between  a  creditor  and  third  persons  do  not  pass  by  the 
assignment. 

But  it  is  said  that  this  case  is  different  from  the  Massa- 
chusetts cases,  and  especially  from  Bingham  v.  Jordan,  in 
which  the  property  was  once  the  debtor's  and  remained  in 
his  possession,  because  here  it  never  was  the  debtors  as 
against  the  plaintiff.  But  it  is  obvious  that  both  cases  are 
equally  within  the  mischief  sought  to  be  remedied  by  the 
law,  and  so  within  the  policy  and  provision  of  the  law;  and 
while,  as  said  by  Mr.  Justice  Grose  in  Gordon  v.  The  East 
India  Company,  "  it  is  always  unfortunate  when  tbe  goods 
of  one  person  are  taken  to  pay  the  debt  of  another,"  yet  it 
were  better  thus  than  that  by  the  conventional  possession 
of  another's  goods  one  may  have  the  means  of  deluding 
and  defrauding  his  creditors. 

This  being  a  Vermont  contract,  no  question  is  made  but 
that  under  the  circumstances  of  this  case  this  property 
could  have  been  taken  on  execution  against  Rowe  at  the 
time  of  filing  his  petition;  and  the  result  is, 

Judgment  affirmed. 


OCTOBER,  1884. 


T.  R.  GARITY  v.  ELIAS  F.  WILDER  AND  ELVIRA  D. 
WILDER. 

[In  Chancery.] 

Married   Woman.     Husband.     Practice. 

1.  The  bill  WM  first  dUmlased  on  demarrer;  then  an  amendment  vas  allowed,  bat 

tbe  case  made  bf  the  maBter's  report  was  not  as  Btronft  as  that  made  b^  the 
bill;  Held,  that  the  rule  that  the  court  vUI  not  reverse  Its  decision  In  the  same 
cause  applies. 

2.  Tha  bill  alleged,  that  the  materials  used  In  the  erection  ol  the  wife's  honse  were 

procured  by  the  husband  at  the  request  o(  the  wife,  that  the  orator  supposed 
the  house  was  owned  by  the  husband,  and  that,  throogh  this  mis  UDd  era  tan  ding 
as  to  the  title,  the  charges  were  mode  to  the  husbaod;  Held.ini  demerrer,  that 
a  bill,  brought  to  compel  payment  of  the  wife,  should  be  dismissed. 

Bill  is  Chancery.  Heard  on  a  master's  report,  June 
Term,  1883,  Caledonia  County,  Ross,  Chancellor.  Bill 
dismissed. 

Cahoon  &  Hoffman,  for  the  orator. 

Belden  &  Ide  and  Stafford,  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Taft,  J,  The  original  bill  in  this  cause  seeks  to  charge 
the  property  of  the  female  defendant  with  the  payment  for 
certain  materials  and  labor,  furnished  by  the  orator,  in  the 
erection  of  a  dwelling-house  in  Lowell,  Mass.  The  bill  al- 
leges, that  the  materials  and  labor  were  procured  of  the  or- 
ator by  Elias  F.  Wilder,  at  the  request  of  his  wife,  Elvira, 
and  that  the  orator  at  the  time  supposed  that  Elias  was  the 
owner  of  the  house,  and  that  the  original  charges  were 
made  to  said  Elias  through  the  orator's  misunderstanding 
aa  to  the  title  of  the  property.     Upon  demurrer  to  the  origi- 
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nal  bill,  it  was  adjudged  by  this  court — Gen.  Term,  Oct. 
1881 — that  upon  the  facts  alleged  the  orator  was  not  entitled 
to  relief;  but  he  was  allowed  to  amend  his  bill,  and  the 
cause  now  stands  upon  the  report  of  a  master,  who  finds 
that  the  materials  and  labor  were  purchased  upon  the  credit 
of  Ehas,  that  Elvira  did  not  pledge  her  credit  in  the  matter, 
nor  did  she  authorize  any  one  to  do  so.  The  case,  therefore, 
as  made  by  the  report,  is  not  as  strong  as  the  one  made 
by  the  original  bill,  and  as  the  question  made  bj'  the  bill 
has  already  been  adjudicated  between  these  parties,  the 
rule  that  the  court  will  not  reverse  a  decision  made  in  the 
same  cause,  applies;  and  the  result  is,  that  the  decree  of  the 
Court  of  Chancery  is  affirmed,  and  cause  remanded,  with  a 
mandate  that  the  bill  be  dismissed. 


ORANGE  ADAMS  AND  OTHERS  v.   THE  ST.  JOHNS- 

BUKY  &  LAKE  CHAMPLAIN  R.  R.  CO.  AND 

LAMOILLE  VALLEY  R.  R.  CO. 

[In  Chancery.] 

Railroad    Land   Damages,    Equitable    Lien  for.     Mtasure    of 

Damages.     EnhancKment  in  Value  of  Woodland, 

when  not  Conmdered.     Interest. 

Evidence. 

1.  The  owner  ol  a  mortKB^e  inlerest  In  land  lias  a  Iten  thereon  enrori:enb1e  In  eqnity 

tor  Its  "equivalent  in  money,"  when  the  land  is  taken  b;  n  railroad  coropanj'  for 
the  purpose  o[  bullilinK  Ita  road-bed  on  It,  tlie  land  haTiiiK  been  Mhen  after  the 
condlllon  in  th«  moMgnge  was  broken,  but  before  foreolosars;  and  tbe  Den 
hold*,  when  the  land  was  entered  upon  without  payment,  and  Uie  road  con- 
structed against  the  protests  and  threats  oF  interference  b;  the  morlgHftor,  who 
was  finally  restrained  by  Injuuctlon,  althovyh  he  had  agreed  iciik  Ihe  compaag  oi 
(0  the  amount  of  dvmai/o. 

2.  The  lien  also  holds,  although  the  old  compauy  is  Insolvent  and  tbe  railroad  Is  now 

owned  ntid  operated  by  a  new  company,  formed  by  tha  morcgaf(eei  ot  the  old 
company  atMr  foreclosure  of  their  mortjiage. 
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3.  DuuoKa.    The  meunre  of  di(naf(ea  Is  not  the  Bgreement  between  the  mortpigoT 

uid  the  compaDy;  but  tbe  actual  dnmagea  to  the  Innd. 

4.  Eridetira  was  not  admissible  to  prove  that  woodland  v/ta  eobaoced  in  ralue  by 

the  buiidiuK  o[  tbe  railroad  over  meadow  land  attached  to  the  Kame  farfn. 
li.    Ihtbrbst.     Interest  Is  recoverable  trom  the  preseac  company  only    from  the 
date  ot  its  pi 


Bill  in  Chancery.  Heard  on  bill,  answer,  traverse, 
master's  report,  and  exceptions  thereto,  September  Term, 
1883,  Franklin  County.  Royck,  Chancellor,  decreed  that 
the  defendants  be  perpetually  enjoined  from  operating  their 
railroads  and  running  trains  over  the  lands  owned  by  the 
orators  mentioned  in  tbe  bill,  unless  they  pay  to  tbe  clerk 
of  the  court  for  the  benefit  of  the  orators  the  sumof  *l,4li:!.(io, 
with  interest  from  August  10,  1883,  and  the  sum  of  $200  with 
interest  from  the  date  of  the  decree,  and  costs,  on  or  before 
June  1,  1884. 

The  bill  was  brought  at  the  April  Term,  1882,  to  recover 
damages  for  lands  taken  by  the  defendant,  the  L.  V.  R.  B. 
Co.,  for  railroad  purposes,  and  prayed  that  the  orators 
might  have  a  special  lien  un  the  land,  &c.,  and  that  tbe 
defendants  be  enjoined  from  running  their  cars  over  said 
land  unless  they  paid  said  damages.  The  orators  were 
Orange  Adams,  J.  H.  Cotterell  and  Fannie  F.  Cotterell, 
wife  of  said  J.  H.,  Mabala  Wells,  and  H.  M.  Wells.  Tbe 
land  taken  by  the  railroad  was  meadow  land,  and  part  of  a 
farm  situated  in  Bakersfield,  and  owned  by  James  H.  Mala- 
vin,  as  a  mortgagor.  Malavin  executed,  March  10.  181(6.  a 
mortgage  on  said  farm  to  Gardner  A.  Paige  to  secure  cer- 
tain promissory  notes.  On  or  about  January  1,  1870,  said 
Paige  sold  two  of  said  notes  to  said  Fannie  F.  Cotterell,  and 
at  the  same  time  sold  three  of  said  notes  to  A.  C.  Wells, 
and  also  transferred  a  proportional  part  of  tbe  mortgage 
security  to  them.  The  other  nine  of  said  notes  were  trans- 
ferred,  October  ai,  1871,  by  said  Paige  to  said  Adams.  One 
note  fell  due  each  year.  The  owners  of  the  mortgages 
foreclosed,  and  the  decree  became  absolute  March  1,  18T!i. 
On  January  1,  1880,  the  executor  of  A.  C.  Wells"  estate 
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deeded  the  interest  of  that  estate  to  the  said  H.  M,  Wells 
and  Mahala  Wells. 

The  masters  found: 

'■  That  the  said  Lamoille  Valley  R,  R  was  fully  completed 
and  put  in  operation  on  the  1st  day  of  August,  A.  D.  1877; 
and  that  said  Lamoille  Valley  R.  R.  Co.  continued  to  oper- 
ate said  road  over  and  upon  said  Malavin  farm  until  the  1st 
day  of  July,  A.  D.  188(1: 

"  That  on  the  Ist  day  of  May.  A.  D.  1S71,  the  said  La- 
moille Valley  R.  R.  Co.,  jointly  with  the  Montpelier  &  St, 
Johnshury  R.  R.  Co.,  and  the  Essex  County  R.  R.  Co.,  exe- 
cuted a  mortgage  of  the  railroads  of  the  said  three  compa- 
nies to  Luke  P.  Poland  and  A.  T.  Lowe,  in  trust  to  secure 
the  payment  of  bonds  jointly  issued  by  said  companies  to 
the  amount  of  $2.;i0O.t)O0;  and  afterwards,  on  the  18th  day 
of  July,  A.  D.  1876,  the  said  three  companies  jointly  exe- 
cuted another  mortgage  of  their  said  railroads  to  Luke  P. 
Poland  in  trust,  to  secure  the  payment  of  bonds  jointly 
issued  by  the  said  companies  to  the  amount  of  *500,0(iO;  and 
the  said  bonds  secured  by  said  moitgages  were  by  the  said 
companies  all  negotiated  and  sold,  and  all  went  into  the 
hands  of  bona  fide  purchasers  for  value;  and  the  said  com- 
panies having  made  default  in  the  payment  of  interest  on 
said  bonds,  foreclosure  suits  were  duly  commenced  thereon 
by  said  trustees  at  the  December  Term  of  the  Caledonia 
County  Court  of  Chancery,  A.  D.  1877,  and  such  proceedings 
were  had  therein  that  final  decree  of  foreclosure  was  ob- 
tained in  favor  of  the  trustees  against  the  said  company  at 
the  December  Term  of  said  court.  A.  D,  I87!l;  and  the  said 
companies  having  failed  to  make  payment  as  ordered  by 
said  court,  the  said  decree  became  absolute  in  the  said  trus- 
tees for  and  in  trust  for  the  holders  of  said  bonds. 

"  And  the  masters  find,  that  after  the  decree  of  foreclosure 
had  become  absolute  against  the  Lamoille  Valley  R.  R.  Co.. 
the  Montpelier  &  St.  Johnsbury  R.  R.  Co.,  and  the  Essex 
County  R.  R.  Co.,  the  holders  of  the  bonds  secured  by  said 
mortgages,  and  for  whom  the  said  trustees  held  the  title  of 
said  roads,  under  said  decree  in  trust,  prtM*eeded  under  the 
statute  of  this  State  to  form  themselves  into  a  corporation 
under  the  corporate  name  of  the  St,  Johnsbury  &  Lake 
Champlain  R.  R.  Co.: 

"That  the  St,  Johnsbury  &  Lake  Champlain  R,  R.  Co. 
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were  duly  organized  under  the  laws  of  this  State,  and  took 
possession  and  went  into  the  operation  of  the  railroad  of 
the  Lamoille  Valley  R.  R.  Co.  on  the  1st  day  of  July,  1880, 
and  have  ever  since  continued  to  operate  said  road."  •   •  * 

The  solicitor  for  the  orators  made  the  following  request, 
viz.: 

"  Find  and  report  the  actual  damage  to  said  Malavin 
farm  by  reason  of  the  railroad  company  not  maintaining 
any  underground  cattle  pass,  upon  the  basis  that  the  rail- 
road company  are  not  to  maintain  any  such  pass," 

"  Upon  this  request  the  masters  report,  that  there  was  not 
euflicient  evidence  introduced  before  them  to  warrant  any 
finding;  but  if  the  court  is  of  the  opinion  that  the  masters 
are  warranted  by  an  inspection  of  the  said  Malavin  farm 
and  the  location  of  the  railroad  thereon  to  ascertain  such 
damages,  then  we  fix  such  damages  at  the  sum  of  $200. 

■'  And  the  masters  further  report,  that  in  fixing  the  dam- 
ages to  said  Malavin  farm  at  8000,  it  was  upon  the  basis 
that  no  underground  cattle  pass  would  ever  be  maintained 
on  said  farm."'    *    *    ♦ 

"The  masters  find  and  report,  at  the  special  request  of 
the  defendant,  the  St.  Johnsbury  &  Lake  Champlain  R.  R. 
Co..  that  James  H.  Malavin,  on  the  17th  day  of  February, 
A.  D.  1870.  made,  executed,  and  delivered  his  bond  to  the 
Lamoille  Valley  R.  R.  Co.,  in  the  ordinary  form  of  a  penal 
bond  in  the  sum  of  $5(M),  to  which  was  attached  a  condition 
in  the  words  and  figures  following,  to  wit:  'That  if  the 
above  bounden  James  H.  Malavin,'  his  heirs,  executors, 
administrators,  or  assigns  shall,  in  case  the  railroad  com- 
pany survey,  locate,  and  build  its  railroad  upon  or  across 
his  land,  execute  and  deliver  to  said  railroad  company  a 
good  and  sufficient  deed  of  so  much  of  his  land  as  may  be 
necessary  for  the  location,  construction,  and  operation  of 
said  road,  and  receive  therefor  850  per  acre  for  all 
the  land  so  taken  on  my  meadow,  and  give  all  the  land 
they  may  want  in  my  pasture  provided  the  said  road  is 
built  on  the  west  side  of  the  creek,  and  in  case  the  said 
company  build  the  said  road  on  their  present  located  survey, 
it  is  understood  I  am  to  have  875  per  acre  for  all  land  so 
taken  in  my  meadow,  and  for  what  they  want  in  my  pasture 
I  will  make  no  charge.  It  is  understood  that  said  company 
shall  fence  said  road  on  both  sides,  establish  all  passes  nec- 
essary either  over  or  under  said  road  for  the  convenience  of 
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said  farm,  both  for  the  purpose  of  going  over  said  track  and 
under  said  track,  that  cattle  may  go  to  and  from  water  in 
the  creek;  and  until  the  execution  of  said  deed,  allow  and 
permit  said  company  and  their  agents  and  employes  to 
enter  upon  his  said  land  for  all  purposes  necessary  for  the 
location  and  construction  of  said  road,  then  tins  obligation 
shall  he  void,  otherwise  shall  remain  in  force.' 

"  The  solicitor  for  the  defendant,  the  St.  Johnsbury&  Lake 
Champlain  R.  R.  Co.,  requested  the  masters  to  furtlier  find, 
that  said  bond  was  duly  delivered  to  the  Lamoille  Valley 
R,  B.  Co.,  and  that  said  company  proceeded  in  the  location 
of  their  said  railroad,  relying  upon  the  condition  set  forth 
in  said  bond. 

"  The  masters  are  not  able  to  find  from  the  evidence  be- 
fore them,  that  said  company  proceeded  to  locate  their  said 
road,  relying  on  said  bond;  and  do  find  that  said  company 
did  not  proceed  with  the  said  construction  of  said  road  re- 
lying on  said  bond:    *    *    * 

'■  That  on  the  10th  day  of  January.  A.  D.  1S7C,  and  before 
any  grading  had  been  done  on  that  portion  of  said  railroad 
running  through  and  over  said  Malavin  farm,  the  said  Mala- 
vin  made  an  agreement  with  the  Lamoille  Valley  R.  R.  Co., 
fixing  the  amount  of  damages  to  said  farm  at  Jl.UHi.  and 
that  said  railroad  company  should  Imj  releatw'd  from  all  obli- 
gation to  build  any  bridges  across  the  said  creek: " 

'•  That  upon  several  occa.sions  that  said  Malavin  did  ob- 
ject to  said  construction,  and  forbade  said  railroad  company 
and  their  agents  and  employes  from  entering  upon  said 
farm  for  the  purpose  of  constructing  said  railroad  until  the 
land  damages  should  be  paid.  We  do  find  and  report,  that 
while  said  Lamoille  Valley  R.  R.  Co,  were  at  work  in  the 
construction  of  said  railroad  through  and  over  said  farm, 
said  Malavin  did  threaten  to  interrupt  and  prevent  the  con- 
struction of  said  road,  and  that  said  Lamoille  Valley  R.  R. 
Co.  did  procure  an  injunction,  returnable  l>efore  the  Court 
of  Chancery  to  be  holden  at  St.  Johnsbury,  in  the  County  of 
Calednnia.  on  the  first  Tuesday  of  December.  A.  D.  1ST7,  to 
restrain  him  from  so  doing;  which  injunction  was  duly 
served  on  the  said  Malavin  on  the  ".idth  day  of  June,  A.  D. 
1877. 

'■  We  further  find  and  report,  that  the  construction  of  said 
railroad  of  the  sai<l  Lamoille  Valley  R.  R.  Co.  through  the 
town  of  Bakersfield,  and  over  and  through  the  said  Malavin 
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farm,  was  open  and  notorious;  and  that  no  evidence  was 
offered  before  us  tending  to  show  that  the  mortgagees  then 
interested  in  said  Malavin  farm,  or  any  of  them,  ever  ob- 
jected to  such  location  and  construction, 

"  The  masters  further  find  from  the  answer  alone,  there 
being  no  evidence  introduced  either  to  support  or  deny  the 
allegation,  and  at  the  special  instance  and  request  of  the 
defendants'  solicitor  report,  that  as  the  said  Lamoille  Valley 
R.  R.  Co.  was  proceeding  to  lay  the  track  upon  said  graded 
road,  the  said  Malavin  did  threaten  to  interrupt  and  prevent 
the  laying  of  the  same,  unless  his  damages  were  paid,  and 
said  Lamoille  Valley  R.  R.  Co.  procured  an  injunction  to 
restrain  him  from  so  doing,  as  above  stated." 

The  following  question  was  asked  a  witness  by  the  de- 
fendants' solicitor:  "  What  would  be  the  worth  of  that  wood 
standing  (referring  to  the  wood  on  the  Malavin  farm)  if  the 
railroad  was  not  there?"  Mr.  R.  H,  Start,  solicitor  for  the 
orators,  said:  •'  The  defendants  offer  to  prove  by  this  wit- 
''^ss  that  the  value  of  the  standing  timber  on  this  Malavin 
^'^  has  been  increased  from  two  to  four  thousand  dollars 

on  account  of  the  market  created  by  the  railroad."    The 

question  was  excluded. 
The  mortgage  debt  on  the  Malavin  farm  at  the  date  of 

tbe  decree  of  foreclosure— September  20,  1K78— was  *8,cai.8C, 

and  the  farm  rented  for  $acO  per  year.  The  bond  executed 
by  said  Malavin  was  subsequently  superseded  by  the  agree- 
ment fixing  the  land  damages  at  >I,  UM).  The  masters  found 
that,  if  they  were  not  hound  by  the  agreement,  the  damages 
were  $0oo,  with  interest  from  August  1,  1877;  that  if  the 
(1,11)0  agreement,  made  January  10,  187G,  was  the  correct 
measure  of  damages,  the  orators  were  entitled  to  recover 
^l.'''()0.50;  but  if  the  interest  was  t«  be  computed  only  from 
tlie  time  the  Lamoille  Valley  R.  R.  Co,  began  to  operate  the 
railroad— August  1,  1877— then  they  should  recover  81.4(i;S.G5; 
that  if  interest  should  be  computed  on  the  81,100  only  from 
■fuly  1, 1880,  then  they  were  entitled  to  recover,  on  August 
W.  1883,  «1,305.I5;  or  if  interest  was  computed  on  the  $i)00 
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from  July  1,  IfiSO,  then  they  should  recover  Sl,0«7.85.     No 
part  of  the  land  damages  had  heen  paid  by  the  defendants. 

Bvrt,  Sail  &  Burt,  for  the  defendant. 

The  ground  of  recovery  set  forth  in  the  orators'  bill  is, 
that  the  land  taken  was  worth  82,(K)0;  that  such  taking 
lessened  the  value  of  the  orators'  mortgage  security  to  the 
amount  of  ?2,0(X),  and  that  thereby  the  orators  lost  on 
their  mortgage  debt  that  sum.  The  orators  cannot  re- 
cover unless  said  allegations  are  sustained  by  proof, 
and  the  findings  of  the  masters.  Thomas  v.  Wari-eti, 
15  Vt.  110;  Bai-rett  v.  Sargent,  18  Vt.  3fi5.  Tlie  orators 
took  the  farm  as  purchasers  at  the  date  of  foreclosure, 
and  their  debt  was  thereby  paid  to  the  extent  of  the 
value  of  the  farm.  Lovell  v.  Leland,  3  Vt.  581;  Fan's  v, 
Hulctt.  20  Vt.  3G8;  Calkins  v.  Clement,  54  Vt.  (i.38.  It  is 
well  settled  that  a  subsequent  purchaser  has  no  right  to 
damages  that  accrued  before  the  purchase.  Red.  R,  R.  (.3d 
ed.)  p.  350,  Both  the  orators  and  the  St.  Johnsburj'  &  Lake 
Champlain  R.  R.  Co.  were  mortgagees  at  the  time  of  the 
agreement  between  the  respective  mortgagors  as  to  the 
damages;  neither  of  them  were  parties  to  the  agreement, 
and  are  not  bound  by  it.  Perkins  v,  Petts,  11  Mass.  125,  130; 
Muriihey  v.  Welch,  128  Mass.  48i). 

The  orators,  if  entitled  to  recover  at  all,  cannot  recover 
interest  on  the  damages  before  March  1,  1879,  when  their 
decree  became  absolute,  1  Jones  Mort,  s.  O^ii;  Boston  Bank 
v.  Reed,  6  Pick.  iSH;  Mayo  v.  Fletcher,  U  Pick,  625. 

The  mortgagor  while  in  possession  is  entitled  to  recover 
for  his  own  benefit  all  damage  done  the  mortgaged  premises 
while  he  is  thus  in  possession.  ]  Jones  Mort,  s.  C71;  I'avgh 
V.  WitlterelL  H (J  Mass.  138;  Paine  v.  Woods,  108  Mass,  liiO. 
The  orators  are  not  entitled  to  interest  against  the  St, 
Johnsbury  &  Lake  Champlain  R.  R.  Co.  prior  to  July  1, 
18S0,  7  Pick.  140,  and  cases  supra.  The  defendants  should 
have  been  allowed  to  prove  that  the  woodland  was  increased 
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in  value.  Pierce  R.  R.  233;  Donavanv.  Springfield,  125  Mass. 
371;  Shattuck  v.  Stonefiam  Branch  R.  R.  6  Allen,  115;  Hayes 
V.  S.  R.  Co.  oi  111.  373;  Walker  v.  Oxford  Man/.  Co.  10  Met. 


EdsoH,  Cross  &  Start,  for  the  orators. 

So  far  as  the  right  of  the  land-owner  to  a  decree  is  con- 
cerned, the  facts  bring  this  case  expressly  within  the  recent 
eases  decided  by  this  court.  Kendall  v.  M.  &  C.  E.  R.  R. 
Co.  55  Vt.  438;  Kittell  v.  Missisguoi  R.  R.  Co.  5S  Vt.  9G; 
Hart  V.  Same,  lb. 

This  case  differs  from  those  above  cited,  only  in  being 
brought  by  persons  who  hehl  the  interest  of  the  mortgagee 
at  the  time  of  tlie  entry  and  construction  of  the  railwaj-, 
and  who  have  since  acquired  the  title  to  the  farm  by  fore- 
closure against  the  mortgagor.  The  mortgagee  is  entitled 
to  relief,  even  though  the  railroad  company  has  settled  with 
and  paid  the  mortgagor  in  full.  Hagar  v.  Brainerd,  44  Vt. 
m:  Wade  v.  Hennessy,  55  Vt.  iiM;  R.  L.  s.  3307. 

And  as  between  the  mortgagor  and  the  mortgagee,  the 
itiurtgagee  is  entitled  to  the  whole  compensation  awarded, 
LambtoH,  ex  parte,  17  Moak  Eng.  Rep.  778;  19  Wend.  (i59. 
The  agreement  as  to  the  amount  of  damages  is  the  true 
baiiis  of  recovery.  R.  L.  s.  3359;  Hart  v.  Alissinquoi  R.  R, 
R.  Co.  sitpra. 

Interest  upon  the  damages  sliould  commence  to  run  from 
the  date  of  the  entry  upon  the  land  by  the  Lamoille  Valley 
R.  R.  Co.  The  claim  for  damages  is  a  claim  for  an  equiva- 
lent for  the  land  taken,  and  becomes  operative  by  reason  of 
the  taking  of  the  land,  and  is  then  due  and  payable.  It  is 
tlii-s  original  claim  that  we  seek  to  enforce  against  the  rail- 
road in  the  hands  of  the  St.  Johnsbury  &  Lake  Chaniplain 
R.  R,  Co.      , 

Evidence  as  to  the  enhanced  value  of  the  woodland  was 
properly  excluded.  Pierce  R.  R.  pp.  ii-i-i;  Childs  v.  Xcw 
Haven  &  Northampton  Co.  133  Mass.  253. 
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No  presumption  of  payment  arises  from  the  foreclosure, 
and  the  mortgagees  do  not  stand  as  subsequent  purchasers. 
After  the  law  day  had  past,  the  mortgagees  were  owners  of 
the  premises,  and  as  such  were  entitled  to  the  damages  at 
the  date  of  the  entry.  Hagar  v.  Brainerd,  supraj  2  Wash, 
R.  P.  517;  Moore  v.  McOnire,  4  Vt.  327;  5  Gray,  470. 

The  opinion  of  the  court  was  delivered  by 

Veazky,  J.  This  case  has  been  twice  argued.  The  right 
of  the  orators  to  a  decree,  upon  the  facts  reported,  is  estab- 
lished by  recent  cases  in  this  court,  Kendall  and  Wife  v. 
M.  &.  C.  R.  R.  B.  Co.  55  Vt.  438;  Kittell  v.  Missisguoi  R. 
R.  R,  Co.  5G  Vt.  96.  Those  cases  stand  on  the  principle, 
that  when  land  is  taken  for  public  use,  the  owner  has  a  lien 
upon  it  for  its  "  equivalent  in  money  "  (art.  i,  ch.  1,  Consti- 
tution of  Vermont),  which  a  court  of  equity  will  enforce, 
unless  the  owner  has  done  that  which  in  law  precludes  him 
from  asking  its  enforcement. 

We  hold  that  the  land-owner  is  not  estopped  by  an  agree- 
ment as  to  the  amount  of  damages,  where  he  does  not  con- 
sent to  the  taking  of  the  land  before  payment,  but  objects 
and  forbids  and  threatens  to  interrupt  and  prevent,  and  is 
thereupon  enjoined  from  so  doing,  which  was  this  case. 
But  it  is  claimed  the  case  at  bar  differs  from  those  cited  in 
that  it  is  brought  not  by  the  land-owner  but  by  persons  who 
held  the  interest  of  the  mortgagee  at  the  time  of  the  entry 
and  construction  of  the  railway. 

The  foreclosure  of  the  mortgage  was  not  obtained  until 
after  the  land  was  taken,  and  the  defendants  claim  that  the 
orators  acquired  title  only  as  purchasers  at  the  date  of  the 
foreclosure.  This  is  not  sound;  because  the  mortgage  dfebt, 
or  a  portion  of  it,  was  overdue  long  before  the  land  was 
taken:  and  it  ia  settled,  that  after  condition  broken  the  in- 
terest of  the  mortgagor  becomes  at  law  absolutely  vested  in 
the  mortgagee.     Kimball  v,  Sattley,  55  Vt.   28.5;  Hagar  v. 
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Brainerd,  44  Vt.  294.  See,  also,  Wade  v.  Hennessy,  55  Vt. 
807. 

The  orators  claim  that  the  agreement  as  to  damages 
which  the  land-owner  and  mortgagor  made  with  the  com- 
pany that  took  the  land,  is  the  true  basis  of  recovery  in  this 
case.  They  agreed  that  the  damages  were  81,100,  The 
masters  find  the  damages  were  8900. 

We  are  unable  to  see  how  the  mortgagor,  who  had  no 
right  except  to  redeem,  could  bind  the  mortgagees  on  the 
question  of  value  of  the  mortgage  premises,  or  a  portion 
thereof,  any  more  than  in  the  matter  of  title.  The  title 
and  the  right  of  each  party  to  the  mortgage  were  defined 
by  well  settled  rules  of  law;  and  neither  could  be  affected 
by  agreements  of  the  other  with  third  parties.  The  mort- 
gagees' title  was  perfect,  subject  to  the  right  of  redemp- 
tion, which  has  since  been  foreclosed;  and  they  will  be  made 
■whole,  when  they  receive  the  actual  damages  to  the  farm, 
which  the  taking  of  the  land  and  the  building  thereon  of 
a  railroad  has  caused  it.  They  will  then  have  received  an 
"equivalent  in  money"  for  land  "taken  for  public  use." 
This  amount  the  masters  have  found.  They  would  not 
have  been  bound  by  an  agreement  of  the  mortgagor  for  a 
less  amount.  The  agreement  was  not  made  by  authority  in 
their  behalf.  Not  being  bound  by  it,  it  was  not  such  an 
agreement  that  they  can  take  advantage  of  it.  No  claim  is 
made  that  the  damages  were  different  when  the  present 
company  took  possession  from  what  they  were  when  the 
former  company  first  took  the  land. 

Another  question  arises  on  the  report  in  respect  to  the 
damages.  The  defendants  offered  to  prove  that  the  value 
of  the  standing  timber  on  this  farm  has  been  increased  from 
two  to  four  thousand  dollars  on  account  of  the  market  cre- 
ated by  the  railroad,  which  evidence  was  excluded  by  the 
masters,  to  which  exception  was  taken. 

The  orators  urge  two  answers  to  this  claim;  first,  that  un- 
der our  constitution  the  benefits  to  the  land  through  which 
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a  railroad  is  built  cannot  be  deducted  in  determining  the 
compensation;  second,  that  if  this  wp^  allowable  the  offer 
was  not  specific  and  broad  enough  in  tliis  case.  Without 
passing  upon  the  first  objection,  we  think  the  second  is 
well  taken.  The  deduction  for  benefits  must  be  limited  to 
the  particular  tract  which  is  in  part  taken,  and  the  bene- 
fits be  confined  to  such  as  are  direct  and  peculiar  to  the 
owner,  excluding  those  which  he  shares  with  others  whose 
property  is  not  taken.  If  the  benefit  is  only  personal  and 
does  not  affect  the  land,  it  cannot  be  considered.  Pierce 
R.  R.  p.  SJ'il,  et  seq.  and  cases  there  cited.  The  railroad 
could  not  have  increased  the  value  of  Malavin's  wood  and 
timber  without  increasing  that  of  his  neighbors.  To  allow 
deductions  on  account  of  his  benefit  would  therefoVe  be 
exacting  contribution  from  him  and  relieving  others  bene- 
fited in  like  manner.  The  offer  was  not  to  show  the  ben- 
efit specified  was  peculiar  to  him;  nor  was  it  an  offer 
to  show  a  fact  that  was  necessarily  a  peculiar  benefit, 
and  not  common.  The  offer  was  to  show  a  fact  in  sub- 
stance like  the  rise  of  real  estate  resulting  from  the  build- 
ing of  a  railroad,  which  is  held  to  be  a  general  advantage, 
common  to  all  in  the  vicinity  not  peculiar  to  any  one.  Pierce 
R.  R.,  n:i;  Childs  V.  Ne>c  Haven  *  Northampton  Co.  133 
Mass.  253. 

Another  question  is  as  to  when  interest  shall  begin  to  run 
on  the  damages  found  by  the  masters.  The  orators  claim 
it  should  be  from  the  time  tlie  Lamoille  Valley  Railroad 
Company  entered  upon  the  land.  This  would  be  so  as 
against  that  company;  but  the  St.  Johnsbury  &  Lake 
Champlain  Railroad  Company  denies  that  it  is  liable  for 
interest  prior  to  its  possession  of  the  road.  The  question 
as  here  raised  has  not  been  passed  upon  in  previous  cases  in 
this  State.  This  railroad  was  mortgaged  to  a  trustee  for 
bondholders  to  secure  a  large  bonded  indebtedness.  This 
mortgage  was  foreclosed  in  December,  1879,  and  the  decree 
expired  without  redemption  and   became    absolute.     The 
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bondholders  then  proceeded  under  the  statute  and  organ- 
ized into  a  corporation  called  The  St.  Johnsbury  &  Lake 
Champlain  Railroad  Company,  and  took  possession  of  the 
road  July  1,  1880,  and  have  retained  possession  ever  since. 
This  company  included  in  its  possession  and  use  the  land  in 
question.  It  never  had  any  right  to  this  land  or  to  the  use 
of  it,  because  the  railroad  mortgage,  which  was  prior  to 
the  possession  of  the  land  by  the  former  company,  conveyed 
no  interest  in  it.  This  company  simply  took  and  used  the 
land  for  railroad  purposes,  without  right,  and  became  lia- 
ble therefor.  It  was  not  bound  to  take  the  land,  or  it 
might  have  taken  it  under  the  right  of  eminent  domain,  as 
provided  by  statute.  It  neither  assumed  nor  succeeded  to 
any  of  the  debts  of  the  former  company.  The  liability  of 
that  company  for  its  taking  and  use  still  exists.  The  mort- 
gage of  the  railroad  and  foreclosure  thereof,  without  re- 
demption, did  not  work  a  dissolution  of  that  company.  Its 
corporate  existence  and  general  corporate  powers  continued 
as  before.  Eldridge  v.  Smith  etal.,  34  Vt.  484.  This  is  a 
suit  in  equity,  and  the  orators  are  seeking  to  enforce  an 
equitable  remedy.  They  rested  on  their  claim,  for  which 
they  had  remedies  in' law  as  well  as  in  equity,  for  many 
years  and  until  the  old  company  became  insolvent  and  a 
new  one  was  organized  by  its  creditors  and  took  the  road. 
They  now  seek  to  enforce  a  lien  upon  this  land,  for  the 
damages  in  taking  it,  by  foreclosure  or  injunction  against 
both  companies.  If  the  new  company  had  not  entered  upon 
this  land  it  would  have  incurred  no  liability.  Having  taken 
it  a  liability  was  thereby  created.  No  judgment  had  been 
obtained  by  the  land  owner  on  account  of  the  previous  tak- 
ing as  in  the  case  of  Pfeifer  v.  S.  &  F.  B.  R.  Co.  IS  Wis. 
155.  The  new  company  being  organized  under  the  statute 
independent  of  the  former  company,  did  not  directly  be- 
come the  owner  of  the  road  by  contract  of  purchase;  nor 
indirectly  of  this  land  through  the  mortgage  or  otherwise. 
In  the  absence  of  any  right  or  liability  established  by  con- 


GENERAL  TERM, 


Bailey  a.  Troy  &  Boston  R.  R.  Co. 


tract  or  by  judicial  proceeding  as  between  the  original  par- 
ties, and  of  any  contract  succession  to  the  present  company, 
and  of  any  obligation  of  this  company  as  to  this  land  prior 
to  entering  upon  it,  but  having  the  right  to  take  it  de  novo 
in  exercise  of  the  right  of  eminent  domain,  we  think  the 
fact  that  the  act  of  this  company  was  a  continuance  of  the 
wrongful  use  of  the  former  company,  is  not  sufficient  to 
make  this  company  responsible  anterior  to  its  own  posses- 
sion. Such  a  holding  would  in  effect  be  to  make  this  com- 
pany liable  for  the  other  company's  use  of  this  land. 
Interest  should  be  reckoned  as  against  each  company  from 
the  date  of  its  possession. 

The  decree  is  reversed  and  the  cause  remanded  with  a 
mandate  pursuant  to  these  views. 

Taft,  J.,  dissents. 


C.  W.  BAILEY  V.  THE  TROY  &  BOSTON  R.  R.  CO." 

Masten  and  Servant.     Negligence. 

Tbe  pUtntirr's  borse  was  rrtglitened  at  ft  steMo  shoT'el,  and  mn,  Uironin);  the  plaln- 
tifF  out  oF  Ilia  carriage,  who  therebjr  received  (he  Injury  compiained  of.  The 
Bbovel  V&9  locHted  on  the  detendnnt's  land,  used  to  obtnin  firavel  to  ballast  Its 
raad-t«d,  neat  the  bigliway  in  wiiioh  the  plaintiff  was  travelliuK.  Tlie  defend- 
aiit'a  evidence  tended  to  nhow  that  the  shovel  vras  operated  and  wholly  con- 
trolled by  one  H.,  an  liidopendenc  contractor  and  Ills  servants,  although  its 
use  wa4  ci)nleinplBt«d  when  tbe  contract  was  made:  and  the  question  being 
whether  the  defendant  or  M.  was  liable,  the  court  charged  in  eflect,  that  Iha 
defendant's  ilahiltty  wai  co-eitenslve  with  that  of  M.,  it  it  was  part  of  tba 
agreementthat  the  shovel  abniild  be  used  in  doing  tbe  work;  Hdd,  error; 
tliat,  the  work  being  lawful,  and  the  shovel  not  a  nuisance,  until  it  became  such 
by  negligent  \iic,  the  defendant  was  not  liable,  unless  the  rehition  of  master 
and  servant  existed  between  it  and  those  operating  the  shovel;  unless  it  not 
only  prescribed  tbe  end,  but  directed  the  means  and  methods;  and  that  the  in- 
quiry was,  whether  the  defendant  or  H.  was  the  principal  or  master  in  operat- 
ing liie  shovel;  it  M.,  and  it  became  a  nuisanoe  through  bis  negligence,  he 
alone  was  liable,  although  it  was  understood  by  tbe  defendant,  in  making  the 
contrnci,  Uiat  the  shovel  was  to  b«  used. 

Case  to  recover  for  injuries.     Trial  by  jury,  June  Term, 
•Heard,  General  Term,  1803. 
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1881,  Bennington  County,  Taft,  J.,  presiding.  Verdict  for 
the  plaintiff. 

Tlie  testimony  of  the  plaintiff  tended  to  show  that  tlie 
highway  leading  from  Pownal  to  Williamstown,  Mass.,  runs 
parallel  with  the  railroad  operated  hy  defendant;  that  at  a 
place  in  Pownal,  said  highway  runs  for  a  distance  of  about 
forty  rods  alongside  of  the  railroad,  and  that  on  the  oppo- 
site side  of  the  said  highway  at  this  place  the  defendant 
owns  a  gravel  bed  or  bank;  that  in  the  fall  of  1877,  the  de- 
fendant had  a  steam  shovel  at  work  in  said  gravel  bed;  that 
on  the  morning  of  the  day  of  A.  D.  1877, 

he  had  occasion  to  pass  over  this  highway,  in  going  from 
his  home  in  Pownal  to  North  Adams,  Mass.;  that  as  he  ap- 
proached this  strip  of  road,  knowing  the  shovel  to  be  in  the 
pit,  and  fearing  it  might  scare  his  horse,  he  got  out  of  his 
wagon  and  let  his  brother  drive  the  horse;  that  he  travelled 
behind  his  wagon,  and  the  team  passed  by  the  shovel, 
which  was  situated  near  the  highway,  and  being  worked  at 
the  time;  that  as  he  was  passing  over  this  strip  of  road,  and 
both  before  and  after  he  passed  the  shovel,  his  horse  was 
somewhat  frightened,  jumped  forward  some,  and  acted 
somewhat  afraid;  that  after  he  had  got  some  distance  be- 
yond the  nearest  point  in  the  highway  to  the  steam  shovel. 
and  at  a  time  when  the  shovel  was  not  in  actual  operation, 
but  while  the  horse  was  somewhat  restive  and  still  showing 
signs  of  fear,  plaintiff's  brother  stopped  the  wagon  for 
plaintiff  to  get  in,  and  plaintiff  did  so;  that  just  after  he 
had  got  into  the  wagon  and  while  he  was  taking  bis  seat, 
the  operation  of  the  shovel  recommenced  and  the  noise 
frightened  the  horse,  which  backed  a  little,  and  then  jumped 
forward  so  quickly  that  it  threw  him  out  over  the  back  of 
the  seat  and  hurt  him;  and  this  was  the  injury  complained  of. 

The  steam  shovel  at  the  time  of  the  accident  was  located 
on  lands  of  the  defendant,  which  it  used  for  a  gravel  bed, 
from  which  to  obtain  gravel  to  balla-st  its  road  bed,  and  was 
outside  the  limits  of  the  highway;  and  the  defendant's  tes- 
timony tended  to  show  that  the  shovel  was  eight  rods  from 
the  nearest  point  of  the  highway  and  twenty-nine  rods 
from  the  place  of  accident. 

The  testimony  of  plaintiff  tended  to  show  that  at  the 
time  he  was  passing  by,  the  shovel  was  at  work,  and  by  the 
rattling  of  chains,  blowing  off  steam,  and  dumping  grave! 
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into  the  cars,  made  such  noises  as  would  ordinarily  frighten 
horses,  and  did  in  fact  frighten  his  at  the  time  he  received 
the  injury;  but  the  plaintiff  did  not  claim  that  this  shovel 
was  l)eing  operated  in  a  different  manner  or  with  more 
noise  than  other  steam  shovels  usually  are,  or  that  this  could 
have  been  operated  with  less  noise. 

The  defendant's  testimony  tended  to  show  that  at  the 
time  the  plaintiff  was  passing  by,  the  steam  shovel  was  not 
in  operation  and  was  making  little  or  no  noise;  that  the 
plaintiff's  horse  passed  by  the  sliovel  quietly  and  was  not 
scared  thereby;  and  that  at  the  time  when  his  horse  started 
up  and  thr^w  the  plaintiff  out  as  he  testified,  the  shovel 
did  not  frighten  the  horse  at  all,  and  that  at  this  time  the 
plaintiff  and  his  team  were  twenty-nine  rods  away  from  the 
shovel : 

That  in  1877,  steam  shovels  were  in  general  use  in  the 
country  by  railroads,  and  were  operated  substantially  in  the 
same  manner  and  used  for  the  same  purposes  as  this  one 
was: 

That  in  August,  1870.  and  after  the  defendant  had  run  a 
side  track  from  its  main  line  across  the  highway  into  the 
gravel  pit,  and  after  it  had  taken  considerable  gravel  there- 
from for  use  upon  its  road  bed,  and  was  still  so  taking  it  in 
cars  loaded  byliand,  it  received  a  proposition  in  writing 
from  one  Edmund  Rice  to  load  the  cars,  which  proposition 
was  as  follows: 

"Proposal  for  loading  gravel  at  the  Pownal  gravel  bank: 

'■  We  will  lay  the  gravel  into  cars  and  deliver  them,  made 
up  into  trains  ready  for  the  railroad  company's  locomotive 
to  take  away  from  gravel  bank.  We  will  furnish  twenty 
first-class  dump  cars,  and  if  from  any  delay  of  ours  a  suffi- 
cient quantity  of  gravel  is  not  loaded  to  keep  the  railroad 
company's  laborers  in  work  on  the  dump,  their  lost  time 
shall  be  chargeable  to  our  expense, 

"  The  railroad  company  to  furnish  ten  flat  cars  and  twenty 
dump  cars.  Also  to  furnish  all  necessary  track  material  for 
gravel-pit  tracks.  The  railroad  company  to  furnish  us  fuel 
for  our  locomotive  engines  while  at  work  in  the  pit.  We  to 
be  paid  seven  (7)  cents  per  cubic  yard  as  per  measurements 
of  the  railroad  company's  engineers. 

'■  Payments  to  be  made  on  the  work  of  one  month  on  or 
about  the  lOth  of  the  month  following. 

•'Dated  Troy,  August  1!),  1870."  (Signed.) 
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The  defendant  further  showed,  that  upon  receiving  the 
said  proposal,  on  or  about  its  date,  it  accepted  the  proposi- 
tion of  said  Bice,  and  took  its  men  away  from  the  gravel 
pit,  and  that  thereupon  Rice  brought  into  the  pit  his  loco- 
motive engine  for  hauling  his  cars  and  making  up  Lis  trains, 
and  also  brought  his  steam  shovel  and  set  it  up,  and  his 
cars  and  workmen;  built  such  tracks  aa  he  desired,  and 
soon  commenced  to  fill  the  cars  and  make  up  his  trains  as 
agreed  by  his  contract;  that  he  so  continued  to  load  the 
cars,  using  the  steam  shovel,  and  making  up  and  deliver- 
ing the  trains  until  about  December,  1876,  when  tlie  work 
stopped  for  the  winter;  that  in  the  spring  of  1877,  and  be- 
fore work  again  commenced,  the  defendant  made  an  agree- 
ment with  one  C  D.  Munson,  who  was  really  one  of  the 
parties  in  interest  in  1876,  by  which  said  Munson  was  to  go 
on  and  work  under  the  contract  of  the  previous  year  made 
with  Rice, — load  the  cars  and  make  up  and  deliver  tlie 
trains  upon  the  same  terms  and  conditions  as  the  previous 
year,  and  the  defendant  was  to  do  and  perform  the  same 
things  on  its  part;  that  thereupon  Munson  proceeded  to  load 
the  cars  and  make  up  and  deliver  the  trains  upon  the  side 
track,  to  defendant,  who  took  them  thus  made  up  and  drew 
them  to  its  dumping  ground,  and  returned  them  empty  to 
the  side  track  in  the  gravel  pit.  Munson  used  the  same 
locomotive  for  making  up  the  trains,  and  the  same  steam 
shovel  for  loading  the  cars  that  had  been  used  the  year  be- 
fore; the  same  having  remained  in  the  gravel  bed  during 
the  winter.  Munson  so  continued  to  work  the  gravel  bed 
during  the  summer  of  1877,  until  about  November  1,  1877, 
and  was  so  working  it  at  the  time  plaintiff  received  his 
injury. 

And  the  defendant's  testimony  further  tended  to  show, 
that  during  all  this  time  that  Munson  worked  the  pit,  as 
well  as  when  Rice  worked  it,  it  neither  had  nor  claimed  to 
exercise  any  control  over  them,  or  the  way  and  manner  in 
which  they  loaded  their  cars,  made  up  their  trains,  or  run 
and  operated  their  engine  or  steam  shovel,  and  claimed  no 
right  so  to  do,  but  tliat  both  Rice  and  Munson  operated  the 
bed  and  controlled  their  workmen,  loaded  the  cars,  made  up 
the  trains  and  operated  the  locomotive  and  steam  shovel  in 
such  a  manner  and  in  such  parts  of  the  bed  as  they  saw  fit. 

The  work  of  loading  the  cars  could  be  performed  either 
by  hand  labor  or  with  the  steam  shovel. 
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The  evidence  tended  to  show  that  the  defendant  retained 
control  as  to. whether  or  not  the  said  Rice  and  Munson 
should  operate  said  Bteam  shove!  in  said  gravel  pit;  and 
also  that  it  was  well  understood  when  said  proposition 
was  made  and  accepted  that  the  contractor  was  to  use  a 
st<;am  shovel  in  doing  the  work,  and  to  place  it  in  defend- 
ant's gravel  pit,  the  change  from  the  hand  labor  method 
being  desired  by  the  defendant,  in  order  that  the  work 
might  be  more  rapidly  prosecuted;  and  also  that  when  the 
new  contract  was  made  with  Munson,  in  the  spring  of  ia77, 
it  was  understood  and  expected  by  both  parties  that  the 
work  that  year  was  to  be  done  with  said  steam  shovel  then 
standing  in  said  gravel  pit. 

There  was  also  testimony  on  the  part  of  the  plaintiff  tend- 
ing to  show  that  soon  after  said  steam  shovel  was  first 
placed  in  said  gravel  pit,  the  selectmen  of  Pownal  objected 
to  its  use  as  unsafe  for  highway  travellers,  and  had  an  in- 
terview with  defendant's  president  about  it,  and  demanded 
that  the  shovel  should  be  taken  out,  or  a  bond  given  to  se- 
cure payment  of  damages,  if  any,  or  another  passage  way 
for  teams  provided;  and  that  said  president  in  part  satisfied 
said  selectmen  by  agreeing  to  keep  a  man  on  duty  at  that 
point  for  the  purpose  of  warning  travellers,  and  leading 
teams  past  the  locality  while  the  shovel  was  in  use;  and 
that  a  man  was  so  stationed  and  kept  at  said  point  in  the 
highway  during  a  part  or  all  of  the  time  said  shovel  was 
operated  there  in  1876. 

The  court  charged  the  jury  in  part: 
'  '"If  you  find  that  this  shovel,  while  it  was  either  lying 
f  still  or  in  operation,  was  so  near  the  highwaj''  that  by  its 
!  appearance  or  its  noise,  or  the  noise  of  the  engine  used  with 
:  it,  would  have  such  a  tendency  that  it  would  naturally 
frighten  a  horse  of  ordinarily  gentle  habits  when  passing 
by;  and  you  also  find  that  the  horse  in  this  case  was  at  the 
time  this  accident  happened  frightened  by  means  of  it.  or 
the  noise  made  by  it  or  the  engine  usedwith  it,  because  if 
the  fright  of  the  horse  was  not  occasioned  by  this  steam 
shovel  or  the  use  of  it  there,  the  plaintiff  would  have  no 
right  to  recover;  and  the  injuries,  which  tlie  plaintiff  by  his 
testimony  tends  to  show  he  sustained,  were  the  direct  result 
of  the  accident  occasioned  by  such  fright  of  the  horse  in 
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the  manner  I  have  stated  for  this  machine  or  the  use  of  it, ; 
then  your  verdict  should  be  for  the  plaintiff."     •     •     •     • 

■'  And  if  you  also  find  that  this  contract  was  made  be- 
tween Munson  and  the  defendant,  with  the  aRreement  or 
understanding  between  them,  that  a  steam  shovel  should  be 
used  in  doing  this  work;  that  this  gravel  should  be  loaded 
with  a  steam  shovel,  then  the  court  tell  ycm  that  the  de- 
fendant would  be  liable  in  the  same  manner  and  to  the 
same  extent,  that  Munson,  who  did  the  work  and  who  put 
the  shovel  there  and  used  it,  would  be  liable;  that  the  liabil- 
ity of  the  defendant  in  that  respect  would  be  the  same  as 
the  liability  of  the  contractor  who  did  put  the  shovel  there, 
and  did  this  work,  if  you  find  that  there  is  any  liability 
that  attaches  to  them  under  the  rules  that  I  shall  give  you, 

"  But  if  you  find  that  there  was  no  agreement,  no  under- 
standing between  the  defendant  and  Munson  as  to  how  the 
gravel  should  be  loaded,  or  what  it  should  be  loaded  with, 
or  whether  a  steam  shovel  should  be  used  in  the  perform- 
ance of  the  contract;  and  that  the  defendants  actually  had 
no  control  over  or  management  of  the  steam  shovel  or  the 
work  that  was  done  there,  and  gave  no  directions  as  to  the 
use  of  the  shovel,  or  the  manner  in  which  the  work  was  to 
be  done,  either  to  Munson  or  to  any  of  his  servants  or  work- 
men employed  by  him,  then  the  defendants  would  not  he 
liable  and  your  verdictshoulrt  be  forthe  defendant."  *  •  •  • 

'■  But  the  question  as  to  whether  the  shovel  is  a  nuisance 
is  one  of  fact  for  you  to  determine;  and  that  is  an  impor- 
tant question  for  you  in  this  case;  that  is.  whether  the  steam 
shovel,  situated  as  it  was,  near  the  road,  and  used  as  it  was 
by  the  men  in  loading  the  cars,  was  of  such  a  character, 
either  in  its  appearance  or  the  noise  made  hy  it  in  being 
moved  about,  or  in  being  worked,  making  noise  with  its 
wheels  and  chains,  or  the  noise  of  the  engine  that  was  used 
in  operating  it,  that  it  had  a  natural  tendency  to  frighten  an 
ordinarily  gentle  horse.  This  is  one  of  the  main  questions 
to  be  presented  to  you  in  this  case.'" 

T.  Sibley  and  J.  K.  BafcheMer,  for  the  defendant. 

The  doctrine  of  respomlaf  superior  has  no  application  to 
the  facts  in  the  case.  It  does  not  apply  unless  the  relation 
of  roaster  and  servant  exists.     That  rule  is  founded  upon 
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the  principle  that  the  superior  has  a  right  to  exercise  control 
over  his  subordinate;  and  having  that  right,  he  is  presumed 
to  exercise  it,  and  consequently  directs  or  at  least  sanctions 
what  the  subordinate  does. 

In  the  case  at  bar  the  defendant  had  no  control  over  the 
management  of  the  machine;  the  workmen  who  operated 
it  were  the  servants  of  Munson,  not  of  the  railroad.  The 
defendant  could  not  direct  or  control  them;  could  not  order 
when  or  where  they  should  or  should  not  work;  when  they 
should  or  should  not  stop  the  shovel,  Munson  was  the  one, 
and  the  only  one,  who  controlled  this,  and  he  had  the  ex- 
elusive  control  and  direction  of  it;  the  workmen  were  his 
workmen. 

The  relation  of  master  and  servant  existed  between  them 
and  him,  and  him  alone.  They  were  the  subordinate;  he 
the  superior.  To  him  they  looked  for  direction  in  their  work, 
not  to  the  company. 

The  chaise  of  the  court  was  clearly  error.  Pawlet  v, 
R.  &  W.  R.  R.  Co.  28  Vt.  298;  Wood  Mas.  &  S.  ss.  313,  60S. 
►114;  Cuff  V.  A'.  &  N.  Y.  R.  R.  30  N.  J.  2^;  Qiiarman  v.  Bur- 
nett, «  M.  &  W.  4'JO;  Reedie  v.  L.  &  N.  W,  R.  R.  Co.  i 
Exch.  243;  OveitoH  v.  Freeman,  11  C.  B.  807:  Peachy  v. 
Rowland,  13  C.  B.  182;  Steele  v.  S.  E.  R.  R.  l(i  C.  B.  550; 
Murphey  v.  Caralli,  3  H,  &  C.  4(ia;  Murray  v.  Currie.  L.  R. 
li  0.  P.  34;  Felton  v.  Deal,  22  Vt.  171  Callahativ.  R.  R.  Co. 
23  Iowa,  502;  Cuff  v.  R.  R.  Co.  :t6  N.  J.  17;  Blake  v.  Ferris, 
b  N.  Y.  48;  Stores  v.  Vttca,  17  N.  Y.  104;  McCafferty  v. 
R.  R.  Co.  «!  N.  Y.  178;  King  v.  R.  R.  Co.  (10  N.  Y.  182; 
Pierce  R.  R.  281!;  Red.  R.  R.  37(i;  Cnnningham  v.  R.  R.  Co. 
;12  Am.  Rep.  030;  Wood  Nuis.  79,  310;  1  Ad.  Torts,  3. 

J.  L.  Martin  and  A.  F.  Walker,  for  the  plaintiff. 

One  sustaining  special  damage  from  a  public  nuisance 
may  maintain  an  action  against  the  person  erecting  or  con- 
tinuing the  nuisance.  Abbott  v.  Milh,  3  Vt.  521;  Wood 
Nuis.  641,   627,  653,  671.      The  steam  shovel  was  a  public 
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nuisance,  situated  and  operated  as  it  was.  It  was  a  ques- 
tion for  the  jury,  and  was  properly  submitted.  Wood  Nuis. 
ss.  1.  4,  1«,  75,  142,  I4ft.  ar?,  iS-i,  624,  G63,  and  p.  582;  Hovae 
V.  Metcalf,  27  Conn.  631;  Knight  v.  Goodyear,  38  Conn.  438; 
Morse  v.  Richmond,  41  Vt.  435;  Jonea  v.  R.  R.  Co.  107  Mass. 
2IJ1;  Colev.  Fisher,  11  Mass.  137;  R.  R.  Co.  v.  Barnei,  59 
Penn.  St.  259.  The  defendant  cannot  evade  liability  for  the 
nuisance  by  showing  that  it  hired  another  to  commit  it. 
Pierce  R.  E.  288.  The  principal  is  liable  if  the  nuisance  is 
incidental  to  the  contract.  Whar.  Neg.  s.  186.  If  the  con- 
tractor does  the  thing  which  he  is  employed  to  do,  the  em- 
ployer is  as  responsible  for  the  thing  as  if  he  had  done  it 
himself.  Water  Co.  v.  Ware,  IC  Wall.  500;  Rabbins  v.  Chi- 
t-ago, 4  Wall.  678:  Hole  v.  R.  R.  Co.  6  Hurl.  &  Nor.  488; 
Ellis  V.  Sheffield  Gas  Co.  2  El.  &  Bl.  767;  Picard  v.  Smith, 
10  C.  B.  N.  S.  470. 

The  principal  is  liable  if  it  retained  the  power  of  control- 
ling the  method  in  which  the  work  was  being  done,  "  The 
evidence  tended  to  show  that  the  defendant  retained  control 
as  to  whether  or  not  said  Rice  &  Munson  should  operate 
said  shovel  in  said  gravel  pit."  Tbisquestion  was  left  to  the 
jury  by  the  charge.  It  having  been  answered  affirmatively 
by  the  verdict,  it  is  clear  that  the  defendant  is  liable  as  prin- 
cipal in  respect  to  the  maintaining  of  the  nuisance. 

It  must  always  be  kept  in  mind  that  the  owner  of  prop- 
erty who  negligently  permits  to  remain  on  it  a  nuisance 
which  he  has  the  power  of  removing,  is  liable  to  third  par- 
ties for  the  damage  thereby  produced,  on  the  principle,  Sic 
ntere  tuo  ut  aliemim  nan  Icedas.  Whar.  Neg.  ss,  182,  188, 
786;  Clark  V.  Fry.  8  Ohio  St.  359;  Shearm.  &  Red.  Neg.  s. 
84;  16  Moak,  374;  Cooley  Torts,  547;  Angus  v.  Dalton,  L.  R. 
4  Q.  B.  Div.  102;  28  Moak,  706,  n. 

The  opinion  of  the  court  was  delivered  by 
Powers,  J.     The  defendant's  evidence  tended  to  show, 
that  the  steam  shovel  in  use  when  and  by  which  the  plain- 
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tiff's  injuries  were  occasioned,  was  operated  by  Munson, 
without  any  control  or  right  of  control  over  it,  or  the  man- 
ner of  its  use  by  the  defendant;  that  Munson  was  an  inde- 
pendent contractor,  who  supplied  the  shovel  and  operated  it 
by  hie  own  servants,  although  it  was  contemplated  by  the 
defendant  that  it  should  be  used  when  the  contract  was 
made  by  the  defendant  with  Munson. 

Upon  this  phase  of  the  evidence,  the  defendant  insisted 
and  requested  the  court  to  charge,  that  Munson,  if  anybody, 
was  solely  liable  for  the  plaintiffs  damages. 

In  answer  to  this  request  the  court  charged  the  jury  as 
follows:  "  If  you  find  that  the  defendant  made  the  contract 
with  Munson  that  he,  Munson.  should  do  this  work  of  load- 
ing the  gravel,  and  I  do  not  understand  that  there  is  any 
controversy  between  the  parties  as  to  the  facts  with  refer- 
ence to  the  contract  in  this  respect, — that  such  a  contract 
did  exist,  or  the  terms  of  it  with  relation  to  the  amount  to 
be  paid  him  for  doing  the  work  under  this  contract;  and  if 
you  also  find  that  this  contract  was  made  between  Munson 
and  the  defendant  with  the  agreement  or  understanding  be- 
tween them  that  a  steam  shovel  should  be  used  in  doing  this 
work, — that  this  gravel  should  be  loaded  with  a  steam 
shovel,  then  the  court  will  tell  you  that  the  defendant  would 
he  liable  in  the  same  manner  and  to  the  same  extent  that 
Munson,  who  did  the  work  and  who  put  the  shovel  there 
and  used  it,  would  be  liable;  that  the  liability  of  the  de- 
fendant in  that  respect  would  be  the  same  as  the  liability  of 
the  contractor,  who  put  the  shovel  there  and  did  the  work, 
if  you  find  that  there  is  any  liability  tliat  attaches  to  them 
under  the  rule  that  I  shall  give  you."  The  rule  given  the 
jury  was  this;  if  the  shovel,  while  lying  still,  or  in  opera- 
tion by  its  appearance  or  its  noise,  or  the  noise  of  the  engine 
used  in  operating  it  was  calculated  to  frighten  horses  of  or- 
dinary gentlenosa,  the  plaintiff  should  recover. 

In  other  words,  the  jury  was  told  that  the  defendant's 
liability  was  cit-extensive  with  Munson's,  if  it  was  part  of 
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the  agreement  or  understanding  of  the  parties  for  doing  the 
work  that  Munson  should  use  a  steam  shovel. 

If  the  work  contracted  to  be  done  was  in  itself  unlawful, 
or  the  shovel  a  nuisance  per  se,  the  instruction  given  the 
jury  would  be  unobjectionable.  But  the  work  was  lawful, 
and  the  shovel  was  an  appliance  customarily  employed  by 
railroads  in  work  of  this  kind.  It  could  work  injurious  re- 
sults to  third  persons  only  by  its  negligent  use.  The  injury 
done  in  this  case  was  not  by  its  frightful  ap[>earance.  The 
plaintiff's  horse  passed  by  it  without  difficulty;  but  after  pass- 
ing it  in  safety  its  operation  commenceii;  and  in  this  the 
plaintiff  avers  negligence.  Was  this  the  negligence  of 
Munson's  servants,  or  the  servants  of  the  defendant?  The 
defendant  cannot  be  made  liable  unless  the  legal  relation  of 
master  and  servant  subsisted  between  it  and  the  men  oper- 
ating the  shovel.  The  fact  that  Munson  was  a  contractor 
and  employed  these  men  does  not  of  itself  preclude  the  re- 
lationship of  master  and  servant  between  the  defendant 
and  these  men. 

The  inquiry  in  the  case  is,  who  was  the  principal  or  mas- 
ter in  this  work,  Munson  or  the  defendant?  A  master  is  one 
who  not  only  prescribes  the  end,  but  directs,  or  at  any  time 
may  direct,  the  means  and  methods  of  doing  the  work.  If 
he  merely  prescribes  the  end  and  contracts  with  another  to 
accomplish  the  end  by  such  means  or  methods  as  such  other 
may  in  his  discretion  employ,  the  latter  is  as  to  such  means 
and  methods  not  a  servant,  but  a  master;  and  for  negligence 
therein  is  alone  answerable. 

This  rule  of  law  is  forcibly  illustrated  by  the  case  of 
Roiirke  v.  White  3Ioss  Callierij  Co.  L.  R.  2  C.  P.  Div.  205. 
There  the  defendants,  after  partly  sinking  a  shaft  into  their 
colliery,  agreed  with  W.  to  finish  the  work  for  them  on 
terms,  among  others,  that  defendants  should  provide  en- 
gine power  and  engineers  to  work  the  engine.  The  en- 
gine, that  had  been  used  by  the  defendants  in  excavating 
the  shaft,  was  thereupon  handed  over  to  W.     The  same 
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engineer  remained  in  charge  of  it,  and  continued  in  tht- 
pay  of  the  defendants  as  before,  but  was  subject  to  the 
orders  of  W.  It  was  held  that  the  engineer  was  the  serv- 
ant of  W.,  and  not  of  the  defendants;  and  that  W.  alone 
was  answerable  for  his  negligeuce  in  operating  the  en- 
gine. 

Murray  v.  Cnrrie,  L.  R.  (i  C.  P.  24,  is  another  recent  En- 
glish case  in  point.  The  defendant,  a  ship-owner,  employed 
a  stevedore  to  unload  his  vessel.  The  stevedore  employed 
his  own  laborers,  among  whom  was  Davis,  one  of  defend- 
ant's crew,  whom  the  stevedore  paid,  and  over  whom  he 
had  entire  control.  The  plaintiff  was  injured  by  the  neg- 
ligence of  Davis;  and  it  was  held  that  the  defendant  was 
not  liable.  See.  also.  Wood  Mas.  &  S.  s,  ;il3;  Callahan  v. 
S.  E.  Co.  23  Iowa,  5«3. 

The  conflict  in  the  cases  upon  this  subject  doubtless 
arises  from  inattention  to  the  character  of  the  work  to  be 
done.  If  the  work  to  be  done  is  committed  to  a  contractor 
to  be  done  in  his  own  way,  and  is  one  from  which,  if  prop- 
erly done,  no  injurious  consequences  to  third  persons  can 
arise,  then  the  contractor  is  liable  for  the  negligent  per- 
formance of  the  work. 

If,  however,  the  work  is  one  that  will  result  in  injury  to 
others  unless  preventive  measures  be  adopted,  the  employer 
cannot  relieve  himself  from  liability  by  employing  a  con- 
tractor to  do  what  it  was  his  duty  to  do  to  prevent  such 
injurious  consequences.  In  the  latter  case  the  duty  to  so 
conduct  one's  own  business  as  not  to  injure  another  contin- 
uously remains  with  the  employer.  Bower  v.  Peate.  L.  R. 
1  Q.  B,  Div.  ;t21. 

In  this  case,  if  the  shovel  became  a  nuisance  merely  be- 
cause it  was  negligently  operated,  and  such  operation  was 
controlled  by  Munson,  he  is  the  author  of  the  nuisance,  and 
answerable  for  the  consequences;  and  the  understanding 
between  the  parties  that  the  shovel  should  be  used  in  the 
work,  does  not  change  the  liability  to  the  defendant.     This 
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understanding  calls   for  the  proper,  not  negligent,  use  of 
the  shovel. 

Judgment  reversed,  and  case  remanded. 


J.  "W.  SHELDON,  ADM'R,  v.  MITCHELL  PBEVA. 

[In  Chancery.] 

Statute  of  Frauds.    Part  Performance,     Sale  of  Growing  Treeg. 

Contract  not  to  be  Performed  viitkiv  a  year.    Injunction, 

Parol  Contract.    Parol  Evidence, 

The  bill  charged  the  defendant  with  enterlnK  upon  and  cutting  and  remoTlnjt  ntandinfE 
wood,  Sic.,  from  tbe  timbered  Innds  owned  by  tbe  orator's  IntestRte,  and  prayed 
fordamaKesand  a  p«rpelaal  Injunction.  The  deteudant  admitted  tbe  eba.rni, 
and  jostified  under  a  parol  contract.  Tlie  master  [onnd  such  contract;  and  that 
by  It  tbe  defendant  was  to  ciear  aiBhty  acres  of  said  land,— ten  aores  tbe  first 
year,  and  then  Qve  each  year, — and  was  to  have  the  wood  inpayment;  thathe 
hail  performed  tor  three  years,  and  claimed  the  ri^bt  to  continue;  that  he  had 
expended  somewhat  In  teams,  Sic  ,  In  prepamtion;  and,  at  the  intestate's  reqnaat, 
tbat  he  had  cleared  that  part  culled  of  timber,  and  so  less  remuaeratiTe;  Held, 
(I)  that  parol  evidence  k aa  admlssibtei  at  least  to  prove  a  license,  which  would 
be  a  defence  to  tbe  trespass;  (2)  tbatthecontract  was  within  the  statute  off  rands. 
<u  it  vai  noltobe  per/ormed  ailhin  a  yfar,  and  that  the  defendant  bad  not  so 
far  performed  that  he  had  any  enforceable  rixbta  under  tbe  uueiecuted  portion 
of  the  contract;  (3)  bat  before  the  iDjunotioa  is  Krauted,  tbe  omtor  should  do 
equity  Id  retpect  to  Ibe  executed  portion,  f. e.,make  the  defeadaut  wliole. 

Bills  in  Chancery,  Heard  on  bill,  answer,  and  master's 
report,  September  Term,  I8S3,  Orleans  County.  Redfield, 
Chancellor,  dismissed  tlie  bill. 

J.  L.  Lewis  and  C  A.  Pronti/,  for  the  orator. 

An  injunction  will  be  granted  to  stay  the  cutting  of  tim- 
ber: Story  Eq.  J.  0211;  even  if  one  threatens  to  cut:  S-nry 
Eq.  J-  862-     The  orator  or  his  intestate  had  a  right  to  stop 
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the  performance  of  the  contract.  Derby  v.  Johnson,  21  Vt. 
17;  Danforth  v.  Walker,  37  Vt.  aa9.  Parol  evidence  was 
not  admissible.  The  right  to  go  upon  another's  land  and  cut 
and  take  away  growing  trees  is  an  interest  in  land,  which 
can  only  pass  by  a  written  memorandum.  Buck  v.  Pickwell, 
27  Vt.  167;  Owen  v.  Field.  VZ  Allen  457;  Giles  v.  Simoiids, 
16  Gray,  441.  The  defendant  has  not  had  the  requisite 
possession.  Bro.  Fr.  473-1.  There  was  not  such  part  per- 
formance as  would  necessarily  show  any  contract  at  all 
as  to  the  timber  now  standing.  Bro.  Fr.  455.  An  action 
at  law  would  afford  full  and  complete  relief.  Bro,  Fr,  452. 
But  the  contract  was  not  to  be  performed  within  one  year, 
and  was  clearly  within  the  Statute  of  Frauds.  Boydell  v. 
Drummond,  11  East,  142;  Herrin  v.  Butters,  20  Me.  119; 
Foote  V.  Emerson,  10  Vt.  338;  Parks  v.  Francis,  50  Vt.  C2«; 
Bro.  Fr.  4;{9. 

Crane  &  Alfred  and  H.  C.  Wilson,  for  the  defendant. 

A  parol  contract,  though  for  an  interest  in  lands,  and  in- 
operative at  law  under  the  Statute  of  Frauds,  will  be  en- 
forced in  equity,  when  the  parties  have  acted  under  it,  and 
there  has  been  a  substantial  part  performance  by  one  or 
both.  Pym  v.  Blackburn,  3  Ves.  38;  Eaton  v.  Whitaker.  18 
Conn.  223;  3  Ves.  381,  n.;  ex  parte  Harper,  19  Ves.  479;  Phil- 
lips V.  Thompson,  1  Johns.  Ch.  149;  Buck  v,  Pickivell,  27  Vt. 
157.  All  the  defendant's  labor  in  clearing  the  land  was  per- 
formed under  the  contract;  all  his  acts  are  unequivocably  ref- 
erable to  the  contract,  and  were  done  with  the  direct  view  to 
the  performance  thereof.  His  possession  was  open,  notorious, 
and  exclusive.  See  Frame  v.  Dawson.  14-  Ves.  385;  Crocker 
V.  Iliggins,  7  Conn.  348;  Unyley  v.  Ungley.  22  Moak  Eng. 
Rep.  536;  Bijre  v.  Roniniiie.  2  Edw.  Ch.  444:  1  Sandf.  Ch.  4C. 
The  defendant  has  made  pennanent  improvements  on  the 
land,  which  were  beneficial  to  the  intestate.  The  defendant 
can  only  be  protected  in  a  court  of  equity. 

Bedfield,  J,,  in  Hull  v.    Chaffee,    13  Vt.    15CI;  Eaton  v. 
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Whitaker,  supra;  Story  Eq.  J.  s.  761  ;  Bro.  Fr.  447;  Tillon 
V.  Tilton,  0  N.  H.  385. 

The  opinion  of  the  court  was  delivered  by 

Veazey,  J.  The  orator,  as  administrator  of  L.  P.  Qallup's 
estate,  charges  that  the  defendant  entered  upon  the  tim- 
bered lands  of  the  orator's  intestate  in  May,  18«a,  and  began 
cutting  and  removing  the  standing  wood  and  timber  thereon, 
without  leave  or  license  from  any  source,  and  against  pro- 
liibition.  and  refused  to  desist  when  commanded,  but 
threatened  to  continue.  The  bill  charged  and  prayed  for 
•lamages,  and  an  accounting  and  injunction.  The  ground 
of  invoking  equity  jurisdiction,  as  stated,  was  that  the  future 
iujury  could  not  be  fully  compensated  in  damages,  that  the 
right  of  the  orator  could  not  be  fully  determined  by  a  court 
of  law,  and  that  future  damages  could  not  be  determined 
without  multiplicity  of  suitS. 

The  defendant  answered,  admitting  the  act  charged,  but 
justifying  under  an  alleged  contract  with  Gallup  in  his  life- 
time to  clear  the  wood  and  timber  from  eighty  acres  and 
prepare  the  land  for  cultivation. 

The  cause  was  referred  to  a  special  master,  who  found 
and  reported  such  contract,  but  it  rested  in  parol;  also  that 
the  contract  was  entered  into  in  1878;  that  defendant  was 
to  clear  and  prepare  ten  acres  the  first  year,  and  at  least 
five  acres  each  year  thereafter  until  completed:  that  he 
was  to  have  the  wood  and  timber  in  payment;  that  he  had 
gone  on  for  three  years  and  performed  according  to  the 
agreement  and  was  ready  and  claimed  the  right  to  complete 
the  contract;  that  he  had  expended  somewhat  in  teams, 
&c.,  in  preparation,  and  had  cleared  that  part  at  Gallup's 
request  which  had  been  culled  of  timber  and  therefore 
afforded  less  remuneration  to  the  defendant  than  the  bal- 
ance would  afford,  in  proportion  to  the  work  done  and  to  be 
done. 

On  the  filing  of  the   bill   a  temporary   injunction   was 
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granted,  and  the  orator  now  only  seeks  to  have  that  made 
perpetual. 

The  first  position  taken  by  the  orator's  solicitor  is.  that 
the  evidence,  upon  ■which  the  master  found  and  reported 
the  contract,  was  inadmissible;  because,  as  the  solicitor  in- 
sists, it  proved  a  contract  which  is  void  under  the  Statute 
of  Frauds,  as  it  was  not  to  be  performed  within  one  year, 
even  if  not  regarded  as  a  contract  for  an  interest  in  land. 
This  evidence,  being  in  parol,  was  all  seasonably  objected 
to.  The  master  has  reported  a  contract  not  void,  but  sim- 
ply not  enforceable  by  action,  unless  it  can  be  enforced  by 
reason  of  part  performance. 

We  think  the  evidence  was  admissible,  if  not  to  estabHsli 
an  agreement  that  would  be  enforceable  when  established, 
yet  because  a  parol  license  is  a  good  defence  as  against  a 
charge  of  trespass,  as  tliis  was  in  substance.  The  bill  goes 
upon  the  ground  of  a  wrongful  possession  by  a  stranger, 
and  prays  for  both  damages  and  injunction.  It  has  often 
been  held  that  possession  is  evidence  that  there  was  some 
contract;  and  is  such  cogent  evidence  as  to  compel  the 
court  to  admit  evidence  of  the  terms  of  the  contract  in  order 
that  justice  may  be  done  between  the  parties.  Ungley  v. 
Ungley,  L.  R.  5  Ch.  I>.  887;  Frame  v.  Dawson,  14  Ves.  385; 
Croclrer  v.  Higgins,  7  Conn.  :}4«. 

Treating  the  contract  as  having  been  legally  proven,  and 
as  being  within  the  operation  of  the  statute,  which  the  de- 
fendant has  not  controverted  in  argument,  has  there  been 
such  part  performance  as  to  entitle  the  defendant  to  the 
right  to  complete  the  performance? 

The  primary  subject  matter  of  the  contract  was  labor. 
The  contract  was  purely  executory.  Under  it  the  de- 
fendant had  no  right  to  the  exclusive  possession  of  the  land 
upon  which  the  timber  was  standing.  As  far  as  the  defend- 
ant cleared  the  land,  so  far  the  wood  and  timber  vested  in 
him;  but  as  far  as  the  land  was  not  cleared,  the  contract  re- 
mained executory.    He  had  no  possession  of  the  land  except 
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as  he  entered  upon  portions  from  year  to  year  for  the  pur- 
pose of  clearing.  There  could  be  no  performance  by  the 
defendant  except  from  time  to  time.  Payment  constantly 
attended  the  performance.  The  improvements  resulting 
from  the  labor  were  on  the  orator's  land  and  for  his  benefit. 
The  defendant's  possession  was  not  that  of  a  purchaser, 
nor  were  the  improvements  for  his  benefit;  neither  did  he 
lack  in  compensation  for  making  them.  If  the  land  already 
cleared  and  worked  at  orator's  special  request  has  not 
yielded  a  due  proportion  of  the  whole  timber  to  the  work 
done  as  compared  with  what  remains  to  be  done  under  the 
contract  the  loss  thereby  to  the  defendant  can  be  ascertained. 

The  case  therefore  tacks  the  features  essential  to  bring  it 
within  the  rule,  that,  where  possession  has  been  taken 
under  a  parol  contract  for  the  sale  of  an  interest  in  land, 
and  there  has  been  such  part  performance  that  the  pur- 
chaser cannot  reasonably  be  compensated  in  damages,  the 
case  is  taken  out  of  the  Statute  in  Equity,  so  that  the  con- 
tract will  be  specifically  enforced. 

As  the  contract  was  not  to  be  performed  within  a  year, 
we  think  the  same  result  follows  whether  or  not  it  is  re- 
garded as  a  contract  for  an  interest  in  land.  No  other 
ground  of  defence  is  suggested,  except  the  general  ground 
that  an  injunction  would  aid  the  orator  in  a  fraud.  This 
suggestion  can  have  reference  to  a  moral  aspect  only,  as 
it  can  hardly  be  said,  in  legal  point  of  view,  that  a  party 
has  suffered  a  wrong  whose  legal  rights  have  in  no  respect 
been  invaded. 

As  the  defendant  had  no  enforceable  right  as  to  the  un- 
executed portion  of  this  contract  when  the  implied  license 
to  the  defendant  to  enter  upon  the  land  to  continue  per- 
formance was  revoked,  the  orator  only  exercised  his  legal 
right  in  making  revocation.  But  as  he  now  seeks  to  enforce 
that  right  in  equity,  he  should  do  equity  in  respect  to  the 
executed  portion  of  the  contract.  If  the  defendant  has  made 
expenditures  in  preparation  to  perform  the  contract,  and 
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has  failed  to  receive  just  compensation  for  what  he  has  done 
under  the  contract  by  reason  of  clearing  portions  of  land 
at  the  orator's  request  that  were  culled  of  timber,  the  de- 
fendant should  be  made  whole  in  these  respects  before  the 
orator  should  receive  the  relief  prayed  for. 

The  pro  forma  decree  of  the  Court  of  Chancery  is  there- 
fore reversed,  and  the  cause  remanded  with  a  mandate 
in  accordance  with  the  above  views. 


ALICE  L.  GREENE,  by  her  next  friend,  v.  R.  J.  SMITH. 

[In  Chancery.] 

Estoppel.      Gross    Negligence.      Gross    Fraud.      Innocent 
Mistake.     Settlement  of  Estates.     Probate  Court. 

1.  In  18T0  A  built  a  lionse  on  land  whifh  be  sappoaed  was  his,  but  in  tact  ivas  oirned 

l)y  B,  who  waa  present  and  made  no  objection.  In  1872  A  innrtKaRed  the  prem- 
iiies  to  C,  and  B  irluiessed  the  deed  ;  and  subsequently  A  conveyed  to  C  by  war- 
ranty deed  to  extinfcul*ih  the  mortgage.  On  the  death  of  C  iu  1881,  and  the 
appointment  of  appraisers,  B  pointed  the  house  out  to  tliem,  saying  that  It 
belonged  to  C'b  estate  ;  and  It  woa  appraised  as  such,  and  a'(si;^ied  by  the  Pro~ 
bate  Court  to  the  oraCrlx,  O's  daughter,  aa  her  distributive  share.  The 
referee  found,  that  B  first  knew  in  1BT5  that  the  honse  stood  on  bis  land  ;  and 
that  tiiere  was  no  evidenee  which  shoircd  that  the  oratrix  waa  inlinenced  by 
what  B  said  or  did,  In  accepting  the  liouae.  Ikid,  that  B's  conduct  ainounlod 
to  .'/rosf  nei/liafnce  or  yivsi  fraud,  and  in  either  cane  he  should  be  ttlopped  from 
claiming  the  bouite. 

2.  The  court  do  not  regard  it  a  case  of  iniiocenl  miitake,  but  hnid  ,  <ii)  tliat  standing 

by  and  seein);  the  house  built  on  his  land,  without  objection,  and  witnessing  the 
niortgnRe  deed,  ought  to  estop  B  ;  and  (b)  after  he  was  aware  of  ibe  ownersidp, 
aiding  in  making  Ibe  inventory  and  appraisal,  and  asserting  that  llie  bouse, 
with  right  of  way  around  It,  beiongeil  to  C's  estate,  also  ought  to  estop  B  ;  and 
he  should  be  compelled  to  deed  to  the  oratrix. 

Bill  ix  Chancery.  Heard  on  bill,  answer,  and  the  re- 
port of  a  special  master,  September  Term,  18«;i.  Franklin 
County,  RoYCE,  Chancellor.  Decree  that  the  bill  be  dis- 
missed. 
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The  oratrix  is  a  married  woman;  and  petitioned  the  court 
by  William  G.  Greene,  her  husband,  as  her  next  friend. 
The  bill  prayed  that  the  defendant  Smith  be  decreed  to  deed 
'  the  house  and  lot  to  the  oratrix  and  to  give  up  possession. 
It  appeared  from  the  report  that  when  the  mortgage  deed 
was  executed  by  Silas  Smith  to  Evarts,  that  it  was  read 
over  in  the  presence  of  the  defendant;  that  when  the 
appraisers  were'  shown  over  the  house  and  lot  by  the  de- 
fendant, he  knew  that  they  were  there  for  the  purpose  of 
appraising  it;  that  the  premises  were  situated  in  Georgia; 
and  that  the  defendant  had  been  in  possession  for  several 
years,  but  how,  or  on  what  terms,  it  did  not  appear.  The 
other  facts  are  sufficiently  stated  in  the  opinion. 

Farrington  dt  Post,  for  the  orators. 

The  oratrix  is  entitled  to  the  house  and  land.  The  de- 
fendant is  estopped,  (1)  by  his  conduct  in  allowing  the  build- 
ing to  be  erected  ;  (3)  by  his  witnessing  the  mortgage;  (3) 
by  his  words  and  acts  when  the  house  was  appraised.  If 
he  owned  the  land  he  knew  or  might  have  known  his 
boundaries  from  his  deed;  and  it  was  gross  negligence,  not 
to  know.  His  conduct  with  the  appraisers  estops  him 
from  now  claiming  the  house.  Big.  Fr.  438,  440;  Strong  v. 
Ellsworth,  2H  Vt.  366;  Cndy  v.  Owen,  34  Vt.  698. 

Wilson  (£■  Hall,  for  the  defendant. 

The  defendant  is  not  estopped  by  reason  of  anything  he 
said  or  did  when  the  house  was  being  built  and  the  mort- 
gage was  executed;  because  he  did  not  know  till  long 
after — 1875 — that  he  owned  the  land.  The  defendant's  con- 
duct with  the  appraisers  does  not  estop  him.  They  were 
not  influenced  in  their  action  by  what  he  did:  as  the  ad- 
ministrator had  directed  them  to  appraise  the  property. 
The  oratrix  did  not  rely  upon  anything  the  defendant  said 
to  the  appraisers  about  the  title.  Hence,  two  essential  ele- 
ments   are  wanting;    the  oratrix  was   not  influenced  by 
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defendant's  conduct;  the  defendant  had  no  knowledge  of 
his  ownership.  Wooley  v.  Edson,  35  Vt.  214;  BuckUn  v. 
Beals,  38  Vt.  C53;  Wheeler  v.  Willard,  44  Vt.  040;  Burnell 
V.  Mallory.  39  Vt.  579;  Thrall  v.  Latkrop,  30  Vt.  307;  Boyn- 
ton  V.  Braley,  54  Vt.  92. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  In  the  fall  of  1870,  Silas  Smith,  father  of 
the  defendant,  built  a  house  on  land,  the  legal  title  of 
which  was  in  the  defendant;  the  defendant  was  present 
when  tlie  house  was  being  built  and  made  no  objection. 
In  May,  1872,  the  said  Silas  mortgaged  said  house  and  lot 
to  Joseph  Evarts  for  H.OdO  l>orrowed  money;  and  defend- 
ant knew  of  the  fact,  and  signed  the  mortgage,  as  a  wit- 
ness; at  the  same  time  Silas  assigned  the  insurance  policy 
on  said  premises,  in  which  he  had  represented  tliat  he 
owned  the  premises  free  of  incumbrance;  and  defendant 
guarauteed  the  premium  note,  which  had  become' neces- 
sary by  reason  of  the  mortgage.  Said  Evarts  died  intes- 
tate on  the  2d  day  of  April,  1h81;  the  orator,  W,  G.  Greene, 
was  appointed  administrator  on  his  estate;  appraisers  were 
duly  appointed  by  the  Probate  Court,  who  appraised  this 
house  and  land,  as  being  a  part  of  the  estate  of  said 
Evarts;  the  defendant  was  present  and  went  over  the 
premises  with  the  appraisers,  and  told  them  that  the 
house  and  the  land  on  which  it  stood,  and  a  chance  to  go 
around  the  house,  were  the  property  of  said  Evai-ts'  estate. 

The  oratrix  is  the  daughter  of  said  Evarts,  and  these 
premises  were  assigned  to  her  by  the  Probate  Court  as  her 
distributive  share  of  her  father's  estate,  and  the  adminis- 
trator, under  license  of  the  Probate  Court,  conveyed  the 
same  to  the  oratrix,  on  3d  of  February,  18H2. 

The  referee  states,  that  defendant  did  not  know  that  the 
house  stood  on  his  land  until  1875,  and  that  he  then  told 
said  Silas  that  fact,  which  Silas  denied;  and  that  in  1881), 
defendant  told  said  Evarts  that  he  owned  the  land  on 
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which  the  house  stood.  And  the  referee  reports  that  there 
was  no  evidence  to  show  that  the  oratrix  in  taking  a  deed 
of  said  premises  was  influenced  thereto  by  what  the  de- 
fendant had  said  and  done  in  regard  to  said  property. 

The  defendant  was  present  when  his  father  dug  liis  cel- 
lar, and  laid  the  foundation  walls  of  the  house,  and  saw 
him  from  time  to  time  building  the  house;  which  is  the 
most  unequivocal  consent  to  its  being  built,  where,  and  as 
it  was  built.  Defendant  knew  of  the  mortgage  to  Evarts 
for  its  full  value;  and  witnessed  the  deed.  These  facts 
alone  will  estop  the  defendant  from  drawing  in  question 
the  fathers  title  to  said  premises,  unless  his  ignorance  of 
his  own  title  is  an  excuse.  It  is  generally  true,  that  an 
innocent  mistake  as  to  the  facts  stated  and  relied  upon 
will  not  be  permitted  to  estop  one  from  averring  the  truths. 

The  land  on  which  this  house  was  built,  was  purchased 
by  defendant  of  one  Webster,  and  conveyed  to  him  in  Jan- 
uary 7,  1867.  The  description  in  the  deed  "'begins  at  the 
southeast  comer  of  defendant's  farm  in  the  highway, 
thence  easterly  on  the  highway  14  rods  and  32  links,"  and 
the  house  was  built  near  the  terminus  of  this  line,  as  we 
infer  from  the  papers  in  the  case.  The  value  of  the  small 
piece  of  land  on  which  the  house  stood  was  trifling,  as  the 
whole  consideration  in  the  deed  from  Webster  of  several 
acres  is  but  $75.00;  the  exact  boundaries  of  the  defend- 
ant's land  are  obvious,  or  could  easily  be  made  so.  The 
defendant  knew  at  the  time  his  father  was  building  Iiis 
house,  if  not  placed  upon  his  land,  it  was  very  near  to  it;  and 
if  the  defendant  then  intended,  if  the  building  should 
chance  to  be  on  his  land,  to  thereafter  appropriate  it  to 
himself,  it  is  such  gross  carelessness  and  indifference  to 
the  rights  of  others,  that  should  estop  him  from  setting  up 
title  in  himself.  But  the  charitable  and  probable  view,  as 
we  think,  is,  Yhat  the  defendant  did  know  or  suppose  that 
the  house  was  built  on  his  land,  and  was  willing;  else,  why 
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did  he  tell  the  appraisers,  when  he  showed  thetn  the  house, 
"that  his  father  owned  the  house,  and  the  land  on  which 
it  stood  and  a  right  of  way  around  it,"  when,  as  he  now 
claims,  he  then  falsified.  It  is  better,  as  we  think,  that  he 
should  be  kept  honest  and  truthful,  than  that  he  should 
voluntarily  make  himself  a  liar. 

When  Evarts  loaned  the  father  $1.(10(1  and  took  a  mort- 
gage of  the  house  and  little  patch  of  land,  on  which  the 
house  stood,  with  full  covenants  of  title,  it  is  obvious  that 
Evarts  relied  upon  the  mortgage  as  his  security  for  the 
loan;  and  when  the  defendant  witnessed  the  mortgage 
deed,  it  was  an  assurance  to  Evarts  that  the  defendant  had 
no  adverse  claims  upon  the  premises  thus  conveyed;  and  it 
was  gross  negligence,  and  heedlessness,  if  he  did  not  know, 
and  gross  fraud,  if  he  did  know,  that  the  premises,  thus 
pledged  as  security  for  a  loan  to  its  full  value,  were  a  part 
of  his  own  farm.  In  either  case  the  defendant  would  be 
estopped  from  asserting  title  in  himself,  Louks  v.  Kenni- 
son,  SO  Vt,  116,  In  the  last  case  Kennison  showed  to  the 
plaintiff  the  line  fence,  as  the  true  boundary  of  his  farm; 
and  verily  believed  it  to  be  the  true  dividing  line  between 
the  two  lots  of  land;  and,  relying  upon  the  statement,  a 
purchaser  bought  the  adjoining  farm.  There  was  no  in- 
tended fraud  or  bad  faith,  but  a  careless  negligence, 
which  misled  a  purchaser  of  an  adjoining  farm.  Tlie 
party  was  presumed  to  know  the  boundaries  of  his  own 
farm;  and  if  he  pointed  out  the  wrong  one  to  the  detri. 
ment  of  a  purchaser,  he  must  stand  by  his  statement,  as  the 
truth,  rather  than  by  averring  its  falsehood,  defraud  an  in- 
nocent purchaser. 

The  report  states  that  the  defendant  was  present  when 
the  appraisers  examined  and  appraised  the  premises;  that 
he  showed  them  about  the  same;  said  that  the  house  and 
the  land  on  which  it  stood,  and  a  way  around  it,  belonged 
to  his  father,  which  he  had  conveyed  to  Evarts.  Thedefend- 
ant  will  be  supposed  to  know  that  such  proceedings  were 
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the  maohmery  of  the  law,  put  in  motion  by  the  orators  to 
ascertain  and  appropriate  the  assets  of  Evarts'  estate  to  pay 
all  legal  debts,  and  then  distributed  in  due  course.  If  the 
defendant  had  protested  against  the  proceeding,  and  as- 
serted title  in  himself,  it  is  not  probable  that  the  oratrix 
would  have  consented  to  have  set  out  to  her  these  premises, 
as  her  full  share  in  the  inheritance.  Indeed,  there  is  a  very 
strong  probability  the  other  way.  Although  the  report  says 
there  was  no  proof  that  the  orators  were  influenced  in  what 
they  did,  by  what  the  defendant  said  and  did  as  to  the  ap- 
praisal, it  seems  a  salutary  rule  of  law,  that  if  the  owner  of 
land  stands  by  and  sees  another  erect  a  house  on  his  land, 
even  if  not  aware  at  the  time  that  it  stands  on  his  land,  yet 
after  he  is  aware  of  his  ownership  the  builder  dies,  and  the 
owner  aids  and  assists  in  the  inventory  and  appraisal  and 
administration  of  the  house  and  land  as  a  part  of  the  assets 
of  the  estate,  and  says  that  the  house,  and  land  on  which  it 
stands,  and  right  of  way  around  it,  belong  to  the  estate, 
such  owner  ought  to  be  estopped  from  thereafter  asserting 
ownership  in  himself.  It  is  clear  that  the  oratrix  believed 
that  the  house  and  land  belonged  to  her  father's  estate;  and 
that  the  defendant  has  so  conducted  himself  in  regard  to 
the  building  of  the  house  by  Bilas  Smith  and  the  mortgage 
to  the  intestate,  and  aiding  and  assisting  in  administeringand 
appropriating  the  property  as  a  part  of  the  assets  of  the  es- 
tate, that  he  should  be  estopped  from  asserting  title  in  him- 
self, as  against  a  beneficiary  of  the  estate.  And  this  salu- 
tary rule,  we  think,  in  this  case  sound  law. 

The  decree  of  the  Court  of  Chancery  is  reversed  and 
cause  remanded,  and  a  decree  directed  for  the  oratrix,  ac- 
cording to  the  prayer  of  the  bill. 
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CLAUD  SOMEES  t-.  MOSES  D.  JOHNSON. 

Joint  Sureties.      Collateral. 

The  rule  that  i[  one  of  two  Jofnt  sureties  foi  an  loaolveDt  principal  holds  collateral 
the  otber  is  enlitled  to  sbure  in  it,  does  not  apply  where  the  sureties  are  on 
separate  bonds  to  secnre  a  faltlitui  discbarge  ot  duty  on  the  part  o[  the  princi- 
pal acting  in  different  capacities,  Arst  as  guardian  ot  an  insane  ward,  and  then 
on  the  ward'sdeath,  as  administrntor  ot  ber  estate,  when  Cbe  coilaternl  waa 
not  given  as  security  for  slgiilug  tho  bond,  but  for  alBninK  as  surety  certain  bank 
notes;  and  tbis  la  so,  althoUKb,  aftei  it  was  clHlmed  tbaC  tbe  principal  was  in 
detault,  the  sureties  entered  into  a  written  agreement  to  join  In  detence  nnd 
share  equally  In  tbe  liability!  and  tbe  deteiidunt  realized  more  out  at  tbe  col- 
Uteral  than  he  was  compelled  to  pay  on  said  notes. 

Heard  by  tlie  court  on  a  referee's  report.  December 
Term,  188;t,  Caledopia  County,  Ross,  J.,  presiding.  Judg- 
ment for  tlie  defendant. 

It  appeared,  that  sometime  prior  to  1877,  the  plaintiff  had 
signed  the  bond  of  one  Abbott  to  the  Probate  Court  as 
guardian  of  Phebe  Gregg,  an  insane  person;  tliat  subse- 
quently said  Phebe  deceased,  said  Abbott  was  appointed 
administrator  of  lier  estate,  and  the  defendant  signed  his 
probate  bond;  that  the  defendant  had  also  signed  certain 
paper  for  said  Abbott  as  surety  to  the  Merchants'  National 
Bank  of  St.  Johnsbury.  and  had  received  as  security  notes 
signed  by  Avery  George,  and  a  draft  on  Hill,  Jewell  &  Co. 
of  Boston. 

The  heir  of  Phebe  Gregg's  estate  made  a  claim  against 
said  Abbott  for  :S1.(«mi,  coming  from  said  estate;  and 
claimed  that  the  plaintiff  and  defendant  were  ea<.'h  liable 
therefor,  or  for  some  part  of  it  as  sureties  on  said  Abbott's 
bonds. 

Because  of  this  claim,  on  January  14,  1«78,  the  plaintiff 
and  defendant  entered  into  tlie  following  agreement: 

"  Whereas  Claud  Somers  signed  J.  D.  Abbott's  guardian 
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bond  as  surety  for  Iiim  to  the  judge  of  probate  of  Mrs. 
Phebe  Oregg  as  an  insane  person,  and  whereas  Moses 
Johnson  signed  as  surety  for  said  Abbott  his  administra- 
tion bond  on  the  estate  of  said  Phebe  Gregg,  and  a  question 
being  made  by  the  heir  of  said  Phebe,  to  wit :  Mrs.  Caroline 
Holmes,  slie  claiming  that  said  Abbott  is  in  arrears  on  botli 
said  bonds  and  claims,  that  the  said  bondsmen  are  liable  to 
her  for  any  balance  on  either  or  both  said  bonds  :  Now  we, 
the  said  Claud  Somers  and  Moses  Johnson,  hereby  agree 
with  each  other  to  jointly  defend  any  and  all  suits  on  said 
bonds  charging  us  with  liability  thereon,  and  to  he  at  equal 
chaises  in  sucb  defence,  and  share  equally  in  any  and  all 
liability  or  liabilities  which  may  be  adjudged  against  us, 
■wliether  the  liability  is  on  either  of  said  bonds,  to  wit ;  the 
guardian  bond  or  the  administration  bond." 

The  defendant  realized  a  larger  sum  out  of  the  collateral 
than  was  necessary  to  indemnify  him  for  signing  as  surety 
for  Abbott  said  bank  notes,  and  this  suit  was  brought  to  re-  ■ 
cover  one-half  of  such  excess.  The  plaintiff  and  defeuilant 
settled  the  claim  of  the  Gregg  heir  by  each  paying  S250.* 
It  also  appeared  that  the  plaintiff  had  brought  a  suit 
against  said  Abbott,  and  said  George  as  trustee,  and  the 
defendant  as  claimant,  which  suit  was  tried  on  a  com- 
missioner's report,  June  Term.  1S80,  Caledonia  County,  and 
decided  in  favor  of  the  defendant.  The  report  in  that  suit 
was  made  a  part  of  the  report  in  this,  so  far  as  it  is  applicable. 
It  was  there  found  : 

"December  27,  1877,  at  the  time  the  assignment  was 
made,  and  the  draft  on  Hill,  Jewell  &  Co.  was  given, 
nothing  was  said  about  the  liability  on  which  the  draft  was 
to  be  applied  as  collateral.  Johnson  was  not  theu  aware 
that  he  was  on  Abbott's  bond  at  the  probate  office,  or  had 
forgotten  the  fact.  But  it  turned  out  that  lie  hud  signed  a 
bond  in  the  sum  of  $.^f)(),  with  Abbott,  in  the  matter  of  Mrs. 
Gregg's  estate,  and  on  April  "^7,  1H78,  he  had  to  pay  the  sum 
of  Saso  on  this  liability,  to  avoid  a  suit  on  said  bond.  There 
is  no  direct  evidence  to  show  whether  Abbott  was  aware  of 
Johnson's  liability  on  said  bond  when  he  gave  the  draft  or 
not.  From  all  the  circumstances  I  incline  to  the  belief  that 
Abbott  intended  to  secure  Johnson  for  all  his  liability  for 
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him.  But  I  do  not  think  it  was  in  his  mind  at  the  time  he 
gave  the  draft  and  assigned  the  notes  that  there  was  likely 
to  be  any  liability  other  than  that  at  the  bank." 

At  the  time  the  George  notes  and  mortgage  were  given 
to  the  defendant,  he  signed  a  receipt  for  them  in  which  it 
was  stated  :  "  This  is  given  to  secure  me  for  endorsing  two 
notes,  each  for  the  sum  of  $600  at  the  Merchants'  National 
Bank  of  St.  Johnsbury,  and  when  said  notes  are  paid  tlie 
said  notes  and  mortgage  are  to  be  returned  to  said  Abbott," 
The  receipt  was  given  in  May,  Iti??;  but  the  notes  and  mort- 
gage were  not  assigned  till  December  27,  1877,  when  it  be- 
came apparent  that  the  defendant  had  got  one  of  the  bank 
notes  to  pay. 

Bates  &  May,  for  the  plaintiff. 

The  relation  of  co-sureties  existed  between  the  parties. 
Whatever  the  relation  may  have  been  prior  to  the  agree- 
ment of  January  14,  1878,  they  from  that  moment  became 
jointly  liable  to  the  heir  of  Mrs.  Gregg  for  such  sum  as 
might  be  found  due  from  Mr.  Abbott,  upon  one  or  both 
bonds.  If  the  court  can  say  from  the  evidence  before  it 
that  the  parties  in  fact  are  co-sureties  then  each  becomes 
liable  to  the  other  according  to  the  law  governing  that  re- 
lationship, 1  Lead.  Cas.  Eq.,  Part  1,  pp.  137, 154, 17-^;  Story 
Eq,  s.  4!)5,  Parties  may  by  agreement  assume  the  relation  of 
co-sureties.  Whipple  v.  Briggs,  28  Vt.  fi5;  Hinmlillv.  Murray, 
G  Vt.  412;  Miller  v.  Hanger,  lb.  i:jii. 

These  parties,  it  is  true,  were  sureties  upon  separate 
bonds,  but  those  bonds  were  for  the  faithful  performance  of 
the  same  duty  by  the  same  principal.  In  fact  the  engage- 
ment was  the  same  in  both  cases.  It  was  an  undertaking 
that  Mr,  Abbott  should  faithfully  keep  and  disburse  the 
moneys  of  Mrs.  Gregg,  and  pay  over  the  balance  to  her 
heir.     1  Lead.  Cas.  Eq.  pp.  12;J,  125;  Mete.  Cont.  177. 

Poland,  for  the  defendant. 

The  rule  in  equity,  where  one  of  two  joint  sureties  has 
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collateral,  the  other  is  entitled  to  share  in  it,  is  not  contro- 
verted. But  the  Hill,  Jewell  &  Co.  draft  was  not  security 
for  signing  the  administration  bond,  but  for  endorsing  the 
bank  notes.  Johnson  had  utterly  forgotten  the  existence  of 
the  bond.  The  defendant  by  judicious  management,  and 
by  reducing  his  liability  to  the  bank,  succeeded  in  realizing 
a  larger  sum  from  the  George  notes  and  the  Hill,  Jewell  & 
Co.  draft  than  he  had  to  pay  the  bank. 

Suppose  the  defendant  had  paid  over  to  Abbott  all  that 
he  collected  above  the  amount  he  paid  the  bank.  Had  he 
not  a  perfect  right  to  do  so?  and  had  the  plaintiff  any  right 
to  object?  This  is  a  perfect  test  of  the  claim  of  the  plaintiff 
in  this  suit. 

The  ground  on  which  a  co-surety  becomes  entitled  to 
share  in  a  security  held  by  another  surety  is,  that  the  se- 
curity becomes  a  trust  fund  for  the  payment  of  the  debt  on 
which  he  is  holden.  How  does  this  plaintiff  become  en- 
titled? 

Abbott  never  gave  any  security  for  any  debt  on  which 
this  plaintitf  was  liable.  The  defendant  never  agreed  to 
hold  any  security  for  him. 

The  opinion  of  the  court  was  delivered  by 

Veazey,  J.  The  plaintiff  stands  on  a  sound  legal  proposi- 
tion, viz.  :  that  if  one  of  two  j<)int  sureties  for  an  insolvent 
principal  holds  collateral  from  the  principal,  the  other  surety 
is  in  equity  entitled  to  share  in  it.  But  we  think  the  referee 
has  failedto  find  the  relation  of  co-suretyship  between  the 
plaintiff  and  defendant  to  its  full  legal  import,  or  a  state 
of  facts  which  warrants  such  inference.  There  was  no  such 
relation  before  they  entered  into  the  written  agreement.  The 
language  of  that  writing  does  not  necessarily  import  an 
agreement  to  share  in  collaterals.  They  did  not  understand 
when  they  made  the  agreement  that  the  defendant  had  any 
security  for  his  obligation  on  the  bond,  which  he  had  signed 
eis  surety.    The  draft  from  which  the  fund  in  question  was 
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realized  was  not  given  to  the  defendant  as  security  for 
signing  the  bond.  There  is  nothing  in  the  report  to  show 
that  tlie  defendant  was  in  greater  peril  on  his  bond  than 
the  plaintiff  was  on  his;  nor  to  sliow  why  the  defendant 
should  give  the  plaintiff  the  benefit  of  the  defendant's  se- 
curity if  he  had  any.  The  agreement  was  to  join  in  the  de- 
fence and  share  the  expense  and  liability.  They  settled  be- 
fore trial  by  paying  equally  as  agreed.  In  the  light  of  the 
facts  reported  we  do  not  think  we  should  construe  this  as 
an  agreement  to  become  co-sureties  except  to  the  extent 
expressed  iu  the  writing;  not  an  agreement  to  share  in  the 
fund  in  question. 
Judgment  affirmed. 


ALDEN  E.  JUDEVINE  v.  WM.  A.  WEAKS. 

Evidence.      Sheriff's    Sale.       Fraud.      Burden    of   Proof. 
Deponition  Suppressed.     Presumption, 

1.  When  boih  the  plttintlfE  and  dsfeudant  claim  lo  have  derived  title  to  the  property 

lu  question  from  the  same  pnrly, — the  one  hy  sheriff's  sale,  and  the  other  by 
private  sale, — what  the  defendHiit  said  to  liLi  yeudor,  suliseqiienlly  lo  hSs  con- 
tract of  purchase,  in  the  absence  of  the  plalntllT,  is  not  adiuUsible  in  behalf  ot 
the  defendant. 

2.  The  burden  ot  proof  is  on  the  party  atteniptin);  to  impeach  a  sherilT'a  sale,  lo 

prove  that  it  was  fraudulent,  and  uol  on  the  purchaser,  that  It  was  iiiin«  Jide. 

S.  It  Is  proper  to  Inquire  of  a  party  vhether  he  has  taken  the  deposUloa  of  a  witness 
supposed  to  be  familiar  with  the  matter  in  eonteution;  hut  not  as  to  the  con- 
tents of  the  deposition. 

4.  It  is  presumed  tliat  a  dopositloa  contains  evidence  AKQlnsC  the  party  suppressing 
It;  and  that  a  sberlR's  sale,  regular  in  fonu,  was  mode  In  good  faith. 

Trover  for  400  sap  buckets.  Plea,  not  guilty  and  notice. 
Trial  by  jury,  June  Term,  18s;(.  Caledonia  County,  Ross,  J,, 
presiding,     Juilginent  for  the  defendant. 

The  plaintiff's  evidence  tended  to  show  that  he  ob- 
tained a  judgment  against  one  Williams  by  confession,  and 
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I  that  the  buckets  were  sold  to  him  by  an  officer  at  public 

auction  on  bis  execution  against  Williams. 

The  defendant  claimed  that  the  sale  of  tbe  buckets  on 
the  execution  was  collusive  between  plaintiff  and  Williams, 
and  not  intended  to  pass  the  property,  or.  at  most,  only  a 
sale  by  Judevine  for  the  benefit  of  Williams,  and  so  that 

i  Judevine  could  hold  additional    security  upon  Williams' 

property;  that  Judevine  on  the  day  of  the  sale,  in  the  hear- 
ing and  presence  of  defendant,  authorized  Williams  to  sell 
the  property  that  he.  Judevine,  had  bid  off  at  said  sale,  it 
being  the  property  sued  for,  and  receive  pay  for  it;  and  that 
he,  defendant,  afterwards,  some  time  in  the  spring  of  the 

'  year,  purchased  said  property  of  Williams  and  paid  him  for 

the  same. 

As  to  the  deposition  the  plaintiff  was  compelled  to  testify: 
"  I  have  taken  deposition  of  Frank  Williams.  Saw  it  last 
about  one  year  ago  in  possession  of  Mr.  Carter;  think  he 
testified  in  deposition  in  regard  to  his  relation  to  property, 
and  his  right  to  sell  it." 

The  jury  returned  a  special  verdict,  and  found:  (1)  that 
the  sale  from  Williams  to  the  plaintiff  was  bonajiiie;  (3) 
but  that  the  sale  was  "a  mere  device  to  give  the  plaintiff 
further  security  for  his  debt  against  Williams";  (3)  that  the 
plaintiff  authorized  Williams  to  sell  the  buckets  and  receive 
the  pay. 

Harry  Blodgett,  for  the  plaintiff. 

It  was  error  to  compel  the  plaintiff  to  testify  as  to  the 
contents  of  the  deposition.  Seward  v.  Garlin,  'i'l  Vt.  583, 
593;  Thornton  v.  Thornton,  :!!)  Vt.  123.  It  was  error  to  ad- 
mit the  defendant's  declaration,  even  if  Williams  was  the 
plaintiff's  agent.  :JU  Vt.  3it;  .to  Vt.  30;  42  Vt.  3S(i;  4i;  Vt.  113; 
25  Vt.  389.  There  was  error  in  the  charge  of  the  court  as  to 
the  burden  of  proof.  Fitzpatrick  v.  Peabody,  51  Vt.  l!l?;  10 
Vt.  340;  30  Vt.  045;  2;)  Vt.  fil3. 
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Belden,  Ide  &  Stafford,  for  the  defendant. 

Thy  evidence  as  to  the  deposition  was  proper.  Seward  v. 
Qarlin,  33  Vt.  5f(3:  Blatch  v.  Archer,  Cowp.  03;  Am.  L.  Rev. 
No.  2,  March  and  April,  188-1-.  p.  160,  Davidson's  testimony 
as  to  tlie  conversation  between  the  defendant  and  Williams 
was  properly  admitted,  as  Williams  was  the  plaintiff's  agent 
to  sell  the  property.  The  charge  of  the  court  as  to  the 
burden  of  proof  relates  solely  to  the  question  of  the  plain- 
tiff's original  title  to  the  property.  On  this  issue  the  jury 
found  for  the  plaintiff;  but  they  also  found  that  the  plain- 
tiff authorized  Williams  to  sell  to  the  defendant;  hence, 
plaintiff  was  not  injured  by  the  charge.  Davin  v.  Judge,  4(1 
Vt.  65o;  4.'J  Vt.  450;  42  Vt.  90.  But  the  burden  was  on  tlte 
plaintiff  to  establish  his  title,  either  by  presumption  or 
otherwise. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  The  plaintiff  claims  title  to  the  property  in 
question  by  virtue  of  a  sheriff's  sale  on  his  execution  against 
one  Williams.  The  action  is  trover;  the  plea  is  general 
issue,  with  notice  of  special  matter,  that  defendant  would 
prove  on  trial  that  the  sale  of  the  property  to  the  plaintiff 
was  collusive  and  fraudulent,  &c. 

I.  "The  defendant  introduced  as  a  witness  in  his  behalf 
one  Chas.  O.  Davidson,  who  testified  that  he  worked  for 
defendant  in  the  summer  of  18('8,  and  that  he  heard  a  con- 
versation between  defentlant  and  said  Williams,  at  which 
plaintiff  was  not  present;"  and  against  plaintiff's  objection 
and  exception  the  witness  testified:  "I  heard  defendant 
say  to  Williams,  '  If  you  pay  me  I  shall  fulfil  on  my  part.' " 
The  exceptions  state,  in  explanation  of  the  ground  and 
reason  of  admitting  the  evidence:  "  The  defendant  had  tes- 
tified that,  at  the  time  he  paid  Williams  for  the  property, 
he  had  told  him  if  he  paid  him  back  he  might  have  the 
property  back.     There  was  in  issue  whether  defendant  had 
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paid  Williams  for  the  property;  this  evidence  was  received 
as  bearing  on  that  issue,  and  corroborative  of  the  defend- 
ant." This  was  not  a  part  of  a  conversation  in  which  de- 
fendant claims  he  made  a  contract  with  Williams  for  the 
purchase  of  the  property;  but  a  subsequent,  naked  declara- 
tion of  the  defendant  in  his  own  favor;  and  its  admission 
as  testimony,  under  objection  and  exception,  was  error.  If 
the  defendant's  declaration  in  his  own  favor  is  legally  ad- 
missible for  any,  it  must  be  for  all  purposes;  and  the  rea- 
sons given  in  the  exceptions,  that  it  tended  to  corroborate 
the  testimony  of  the  defendant,  that  he  had  before  that 
bought  the  property  of  Williams,  does  not  make  it  any  more 
legal  testimony, 

II.  The  court  charged  the  jury,  "that  the  burden  of 
proof  was  on  the  plaintiS,  not  only  to  show  that  he  pur- 
chased the  buckets  at  said  sheriff's  sale,  but  that  said  sale 
was  a  bona  fide  sale,  made  in  good  faith,  with  the  intention 
and  purpose  on  the  part  of  plaintiff  and  .Williams  of  pass- 
ing the  title  of  the  property  to  the  purchaser,  and  applying 
the  avails  of  the  same  on  the  plaintiff's  execution."  The 
sale  of  the  property  was  in  regular  form  on  the  plaintiff's 
execution;  and  the  return  of  the  officer  vested  the  apparent 
title  in  the  plaintiff;  if  that  apparent  title  is  to  be  im- 
peached, the  defendant  takes  the  burden  of  impeachment, 
under  his  plea  and  notice.  The  sheriff's  sale  of  the  property 
on  the  execution  vested  the  title  of  the  property  sold  in  the 
purchaser;  and  the  proceedings  are  supposed  to  be  bona 
fide.     In  the  charge  of    the  court,  therefore,  there  was 


III.  The  enquiry  of  the  plaintiff  while  on  the  stand 
whether  he  had  taken  the  deposition  of  Williams  we  think 
proper.  Williams  would  be  supposed  to  know  all  about  the 
sale  of  the  property  to  the  defendant,  if  any  was  had;  and 
if  the  deposition  was  taken  and  not  used,  it  would  be  pre- 
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Bumed  to  contain  evidence  against  the  party  suppressing 
the  testimony.  Such  enquiries  sliould  be  largely  within  the 
discretion  of  the  court.  But  we  think  the  enquiry  of  the 
plaintiff  as  to  the  contents  and  subject-matter  of  the  depo- 
sition was  in  excess  of  the  true  legal  rule  of  practice,  A 
party  has  a  right  to  take  the  deposition  of  an  adverse  or 
suspected  witness,  and  is  without  fault,  if  he  does  not  in- 
terfere with  the  freedom  and  right  of  his  adversary  to 
obtain  his  testimony;  and  is  at  perfect  liberty  to  use,  or  de- 
chne  to  use,  such  testimony;  and  should  not  be  subjected 
against  his  will  to  disclose  the  contents  of  such  deposition; 
besides,  the  deposition  itself,  if  its  contents  are  made  testi- 
mony, are  the  better  evidence. 
Reversed  and  remanded. 


PROBATE  COURT  v.  ELIJAH  WINCH  AND  E.  C.  FISK. 

Probate  Court,  Decree  of  when  Void.    Homestead  of  Widoiv, 
Interest.     Administrator. 

1.  A  decree  o(  the  Probste  Coart  diatrlbutlni-  the  estata  of  a  decensed  hnsband  is 

void  BO  far  as  it  includes  money  derived  from  the  a,i]e  of  tbe  humeiitead  rlf^hc, 
or  personal  property,  owned  by  his  widnw,  wbose  death  was  subsequent  to  that 
of  her  husband,  and  whose  estate  was  nii  ad  ministered;  and  an  action  cannot  be 
sustained  ajjalnat  tbo  admiuistrulor  and  hin  Huretf  on  the  probate  bond  by  an 
heir  to  recover  bis  portion  of  Liii  motber's  estate  so  Included  in  the  decree  dis- 
tributing his  lather's  eqlalo. 

2.  The  administrator  should  bo  charged  with  Interest  received  by  him  on  loterest- 

bearing  notes. 

3.  The  case  was  recommitted  (« the  reteresa  to  report  more  fully  on  a  certain  point 

raised  in  the  court  below. 

Debt  on  bond.  Heard  on  the  report  of  referees,  March 
Term,  188-1,  Washington  County,  Powers,  J.,  presiding. 
Judgment,  pro  forma,  by  consent  of  parties  without  hear- 
ing, for  the  plaintiff  to  recover  the  largest  sum  named  in 
the  report,— $80.01. 

It  appeared  from  the  report,  that  the  prosecutor,  Jere- 
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niiah  Hall,  and  the  administrator,  subsequent  to  tlie  decree. 
and  taking  the  decree  as  a  basis,  had  settled,  an<l  the 
amount  found  due  the  former  was  880.01;  that  the  admin- 
istrator offered  to  give  his  note  for  that  sum,  but  that 
the  prosecutor  refused  it ;  and  that  afterwards  a  disagree- 
ment arose  in  relation  to  interest. 

Frank  Plumleij,  for  the  defendant. 

The  decree  of  the  Probate  Court  was  void,  in  that  it  in- 
cluded in  the  distribution  of  Eenj.  Hall's  estate,  the  estate 
of  his  widow  ;  and  a  refusal  to  comply  therewith  ia  not  a 
breach  of  the  bond.  Bay.  Sur.  178;  Hancock  v.  Hubbard, 
19  Pick.  172;  3  Pick.  128;  Hendrick  v.  Cleveland,  2  Vt.  3:)7; 
31  Conn.  381. 

The  adminstrator  has  paid  to  the  prosecutor  all  that  be- 
longed to  him  under  the  decree.  Judge  of  Probate  v. 
Briggs.  5  N.  H.  70. 

The  Probate  Court  had  no  jurisdiction  whatever  over  the 
widow's  homestead.  Waitles  v.  Hyde,  9  Conn,  10;  40  Me. 
3C0;  6  Cal.  021;  11  Mass.  507;  17  Mass.  !)1;  R.  L.  ss.  1915, 
:il70.  On  the  death  of  the  husband  the  homestead  vested 
immediately  and  absolutely  in  fee  in  the  widow.  John- 
son's Est.  V.  Johnson's  Eat.  41  Vt.  4ii7;  Day  t>.  Adnms,  43 
Vt.  517;  Doane  v.  Doane.  .13  Vt.  ti49;  Thomp.  H.  &  Ex.  s. 
546;  Mann  v.Mann,   53  Vt.  4S;  R.  L.  s.  2182. 

James  X.  Johnson,  for  the  plaintiff. 

The  prosecutor  stands  upon  the  enforcement  of  the  decree 
of  the  Probate  Court.  The  homestead  and  the  farm  were 
sold  by  the  administrator,  and  the  avails  administered. 
The  decree  was  made  without  the  opposition  of  any  heir; 
and  the  administrator  has  settled  with  all  the  heirs,  but 
withholds  the  balance  due  the  prosecutor.  It  was  done  with 
the  full  consent  of  all  the  parties  interested  in  the  matter. 
The  defendants  are  estopped  from  alleging  the  illegality  of 
the  decree.    It  is  of  record,  and  unappealed  from.    The  surety 
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is  equally  liable  with  the  administrator.  His  bond  is,  -'To 
perform  all  orders  and  decrees  of  the  Probate  Court,"  &c. 
He  has  not  performed.  The  adminstrator  should  be  charged 
with  the  interest.  Hauxkurat  v.Hovey.  2fJ  Vt.  544;  Pawlet  t\ 
Sandgate.  19  Vt.C21;  Abbott  v.  Wilmof.  22  Vt.  4:t7;  R.  R.  Co. 
V.  R.  R.  Co.  34  Vt.  G5;  Sumner  v.  Beebe,  37  Vt.  502. 

The  opinion  of  the  court  was  delivered  by 

Veazey,  J,  The  question  is,  whether  the  defendants  are 
liable  on  the  administrators  bond,  given  in  the  administra- 
tion of  the  estate  of  Benj.  Hall,  deceased,  for  an  amount 
due  Jeremiah  Hall  as  his  portion  of  the  money  derived 
from  the  sale  of  the  homestead  right  of  his  mother  in  the 
estate  of  his  father. 

Ill  the  decree  of  distribution  of  the  estate  of  Benj.  Hall, 
a  distribution  of  the  homestead  money  was  ordered,  and 
such  distribution  was  doubtless  acquiesced  in  by  the  parties 
thereto  as  a  matter  of  convenience  ;  but  it  appears  that 
administration  of  the  widow's  estate  had  never  been  taken 
out ;  and  that  tiiough  such  homestead  money  was  in  the 
hands  of  Winch,  the  administrator,  it  was  there  simply  as 
a  trust  for  the  legal  owners  and  not  as  a  fund  subject  to  the 
orders  of  the  Probate  Court.  That  court,  in  administering 
upon  the  estate  of  Benj.  Hall,  never  having  acquired  juris- 
diction over  the  estate  of  the  widow  of  Benj.  Hall  beyond 
ordering  tliat  part  of  it  which  consisted  of  her  homestead 
right  and  her  right  to  at  least  one  third  of  the  residue  of  the 
personal  estate  of  her  deceased  husband  to  be  set  out, — R. 
L.  R.  2108, — erred  in  ordering  a  distribution  of  her  estate ; 
and  so  much  of  its  decree  as  relates  to  such  distribution  is 
void.  And  any  right  of  action  against  this  adminstrator 
for  an  amount  due  to  an  heir  of  the  widow  of  Benj.  Hall 
must  be  i)ursued  in  some  other  way  than  upon  his  adminis- 
tration bond. 

The  Probate  Court  does  not  proceed  according  to  the 
course  of  the  common  law ;  but  has  a  special  and  limited 
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jurisdiction  given  by  statute  ;  and  if  it  appear  on  the  face 
of  the  proceedings  that  it  has  proceeded  in  a  manner  pro- 
hibited, or  not  authorized  by  law,  its  orders  and  decrees  are 
absoluttdy  void,  and  may  be  treated  as  a  nullity.  }}en- 
drickv.  Cleveland,  2  Vt.  :J■^9;  Smith  v.  Rice,  11  Mass.  507; 
Hunt  V.  Hapgood,  4  Mass.  117;  Sumner  u.  Parker,  7 
Mass.  79. 

As  to  the  item  of  interest :  It  appears  that  at  the  date  of 
the  decree  of  distribution,  a  part  of  the  assets  in  the  admin- 
istrator's hands  consisted  of  unmatured  interest  notes  given 
by  Jeremiah  Hal!  to  the  administrator  in  payment  for  the 
farm  of  his  fatlier,  which  he  and  other  heirs  bought  in. 
The  administrator  thus  receiving  interest  on  these  notes 
should  be  charged  with  the  same  on  settlement. 

The  report  shows  that,  upon  this  basis  of  interest  and  re- 
garding the  decree  as  void  only  as  to  the  homestead  money, 
the  administrator  has  paid  the  plaintiff  all  that  is  due  him 
under  said  decree  except  43.30.  But  the  defendant  claims 
that  the  decree  not  only  ordered  a  distribution  of  the  home- 
stead money,  but  also  the  widow's  thirds  of  the  personal 
estate  which  she  derived  from  her  deceased  husband,  and 
that  this  clearly  appears  from  the  probate  records  which 
were  before  the  referee.  If  this  is  true  the  decree  was  void 
in  this  respect  the  same  as  in  respect  to  the  homestead 
money.  In  Johnson  v.  Johnson,  41  Vt.  4(i7,  it  was  decided 
that  the  portion  of  the  personal  estate  of  an  intestate  hus- 
band to  be  distributed  under  our  statute  to  the.  widow,  vests 
in  her  immediately  upon  his  decease;  and  in  case  of  the 
decease  of  the  widow  before  assignment  by  the  Probate 
Court  the  same  passes  to  her  legal  representative. 

The  claim  is.  that  the  plaintiff  has  been  overpaid  under  the 
decree  more  than  said  $:).:!(>,  by  reason  of  the  error  in  it 
last  referred  to.  Whether  this  is  true  or  not  does  not  fully 
appear  from  the  report,  the  records  of  the  Probate  Court 
being  only  in  part  before  us.  We  think  the  case  shows 
the  point  was  made  before  the  referee  and  County  Court ; 
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and  that  the  defendants  are  entitled  to  have  the  case  re- 
committed to  the  referees  to  report  on  this  point.     Then 
judgment  should  be  rendered  in  accordance  with  the  above 
views. 
Judgment  reversed  and  cause  remanded. 


JEREMIAH  WILLARD  v.   JACOB  BENTON  AND  AN- 
OTHER. 

Perpetual  Lease.     Forfeiture.     Tenant.     Selectmen.     R.   L. 

s.  1250. 

Tbe  failure  nt  s  tenant  under  a  perpetual  leaxe  troDi  the  selectmen  of  a  town  to  pay 
rent  acconllng  to  tlie  terms  o[  tlie  lease,  or  a  neglect  by  tbe  teaant  to  pay  wlien 
tbe  cent  was  called  /or,  does  not  work  a  [orfeiture,  no  legal  demand  having 
been  made  (or  the  rent  on  Uie  eery  day  it  became  due  aiui  at  tlie  tcrii  plO'r 

Trespass  quare  clauaum  and  for  cutting  and  carrying 
away  timber.  Pioa,  not  guilty.  Trial  by  court,  September 
Term,  1881,  Essex  County,  Ross,  J.,  presiding.  Judgment 
for  the  defendant. 

The  lot  in  question  is  a  glebe  lot, — No.  03, — in  the  town  of 
Maidstone.  Both  parties  claim  title  under  leases  from  the 
selectmen  of  said  town, — the  plaintiff  under  a  lease  dated 
September  34,  1879;  and  the  defendant  under  a  lease  dated 
August  i),  1860.  The  lease  of  1850  was  perpetual.  The  for- 
feiture clause  was  as  follows: 

"  And,  if  it  shall  so  happen  that  the  said  yearly  rent  or  any 
part  thereof  shall  be  behind  or  unpaid  for  the  space  of  'iS 
days  next  after  the  day  or  time  on  which  the  same  should 
or  ought  to  be  paid  as  aforesaid,  on  being  lawfully  de- 
manded, then  an<l  therefor  it  shall  and  may  he  lawful  for 
the  selectmen  of  Miiidstone  aforesaid,  into  the  said  demised 
premises  to  enter,  and  to  have  and  repossess,  hold,  and  en- 
joy the  same  as  in  their  first  form,  estate,  title,  and  degree. 
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and  the  said  March  Norris,  his  executors,  administrators, 
heirs,  and  assies  throw  out,  and  from  them  expel  and  put 
out,  anything  herein  anywise  to  the  contrary  notwithstand- 
ing.' 

The  defendant  Bsnton  took  possession  undera  mortgage 
which  he  had  on  the  premises,  in  November,  1877.  The  de- 
fendant Goodwin,  as  the  agent  of  said  Benton,  in  the 
winter  of  l«~!)-80,  cut  and  removed  from  the  lot  ?75.(X)  worth 
of  timber.  The  rent  had  been  paid  to  1877.  It  appeared 
that  the  plaintiff  paid  the  back  rent  when  he  received  his 
lease,  and  that  said  Benton,  December  27,  lS7i),  sent  tlie 
money  by  an  agent,  to  the  town  treasurer  to  pay  the  rent, 
and  the  treasurer,  after  stating  that  it  had  been  paid,  re- 
ceived it  under  an  agreement  that  it  should  not  affect  any 
litigation.    The  exceptions  stated,  in  part: 

"In  May,  187K  S,  W,  Allen,  the  first  selectman  for  Maid- 
stone, met  defendant  Baker  on  the  street  of  Lancaster,  in 
front  of  the  court  house.  Allen  handled  him  a  slip  of  paper, 
and  said  he  had  a  bill  against  him,  Benton  read  the  head- 
ing aloud,  'Benton  &  Brown,'  and  said  he  didn't  know 
anything  about  Benton  &  Brown.  Allen  said  it  was  for 
taxes,  or  rent  taxes,  on  lands  formerly  belonging  to  Brow^i. 
Benton  said  he  had  a  mortgage  on  some  lands  that  once  be- 
longed to  Brown,  but  he  could  not  tell  whether  it  was  these 
lands  or  not,  without  going  to  his  office  and  examining  his 
papers,  Allen  said  they  must  be  paid,  or  they  should  sell 
the  land.  Benton  replied,  'Sell  the  land,  then,  if  you  want 
to.'  Benton  understood  it  was  a  call  for  taxes.  He  was  in 
his  wagon  in  the  street,  and  did  not  give  much  attention  to 
the  matter." 

The  lot  had  never  been  used  except  for  a  timber  lot. 

Geo.  X.  Dale  and  Bates  <&  May.  for  the  plaintiff. 

No  demand  was  necessary.  R.  L.  s.  1 259.  If  any  was  nec- 
essary, the  defendant  waived  it.  Angell  v.  Johnson,  51  Iowa, 
625;  Brown  v.  Leifch,  (iO  Ala.  313.  The  old  rule  of  strictness 
is  relaxed;  and  a  lease  should  be  construed  like  every  other 
contract.  Goodivright  v.  C'filor.  i  Dougl.  477;  2  II.  &  \V. 
525.     It  is  a  fair  construction  of  the  lease,  that,  If  the  rent 
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was  demanded  in  a  reasonable  time  and  manner,  the  lessor 
TOuld  re-enter.  Woodf.  L.  &  T.  150;  Smith  L.  &  T.  109.  148: 
R.  L.  s.  2703.  The  lease  is  silent  as  to  the  place  of  payment; 
but  the  statute  has  fixed  the  town  treasury  as  the  place.  1 
Par.  Cont  502,  See  Lush  v.  Druae,  4  Wend.  313;  Remsen  v. 
Conklin,  18  Johns.  430.  The  defendant  is  estopped  from 
denying  the  validity  of  the  plaintiff's  lease.  Hicks  v.  Cram, 
17  Vt.  455;  T.  P.  Redfield,  J.,  in  Soper  v.  Frank.  4?  Vt.  3()8; 
Drake  v.  Glenn,  .30  Ala.  383;  McCvUough  v.  Wilson,  il  Penn. 
St.  436:  S.  C.  33  Am.  Rep.  152;  Raley  v.  Williams,  73  Mo. 
310;  Markhum  v.  O'Vonner,  52  Ga.  lb.t. 

Poland,  for  the  defendants,  argued  substantially  as  the 
court  held,  and  cited  3  Kent  Com.  (iU;  Taylor  L.  &  T.  4!i3; 
Van  Rensselaer  V.  Jeu-eit.  SJ  Comst.  141:  Jones  v.  Reed,  15 
N.  H.  08;  Jewetfv.  Berry.  20  N.  H.  3(i:  Maidstone  v.  Stevens. 
7  Vt.  487;  2  Story  Eq.  1315.  1325;  Atkins  v.  Chilson,  11  Met. 
112:  Poners  v.  Powers,  11  Vt.  202;  R.  L.  s.  1251»:  Jamaica 
V.  Hart.  52  Vt.  540. 

The  opinion  of  the  court  was  delivered  by 

Redfield,  J.  In  1850  the  selectmen  of  Maidstone  gave  a 
perpetual  lease  of  lot  No.  03  to  March  Norris.  The  title  of 
Korris  came  down  to  Benton,  and  he  is  in  possession.  The 
lease  stipulated  for  rent  *2  per  year,  payable  on  the  first  of 
March,  and  if  unpaid  for  28  days,  on  being  lawfully  de- 
manded, the  town  might  re-enter.  The  rent  was  not  de- 
manded at  the  time  it  became  due,  nor  on  the  land.  But 
Allen,  one  of  the  selectmen,  had  several  conversations  with 
Benton  at  Lancaster,  N.  H.,  in  which  the  rent  on  this  lot  of 
land  was  called  for;  and  Benton  not  paying  the  rent,  the 
selectmen  treated  the  lease  of  1850  as  forfeited,  and  leased 
the  land  to  the  plaintiff,  Did  all  this  work  a  forfeiture  of 
the  freehold  estate  of  Benton,  and  give  a  legal  title  to  the 
plaintiff? 

It  is  well  settled  at  commo:i  law,  "  to  entitle  a  landlord  to 
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re-entry  for  breach  of  covenant  to  pay  rent,  he  must  make 
demand  of  the  actual  rent  due,  on  the  very  day  it  becomes 
due,  at  a  convenient  time  before  sunset,  at  the  very  place 
where  payable,  or  at  the  most  notorious  place  on  the  prem- 
ises demised."  3  Kent  Com.  (11th  ed.)  Oil;  Taylor  L.  & 
T.  s.  493,  494;  Van  Rensselaer -v.  J ewett,  2  Oomst.  141;  Maid- 
stone V.  Stevens,  7  Vt.  487. 

The  provisions  in  leases  in  regard  to  rent  are  regarded  as 
additional  securities  to  the  landlord  for  the  payment  of  liis 
rent ;  when  strictly  followed  so  as  to  work  a  forfeiture, 
they  were  always  relieved  against  by  courts  of  equity. 
2  Story  Eq.;  ss.  1315  to  1325. 

But  it  has  long  been  well  settled  both  iu  England  and  in 
this  country,  that  where  the  landlord  brings  ejectment,  or 
writ  of  entry  for  non-payment  of  rent,  a  court  of  law,  with- 
out the  aid  of  any  statute,  will  allow  the  tenant  to  bring  his 
rent  into  court,  and  thus  relieve  himself  from  forfeiture. 
That  right  in  this  State  is  secured  by  statute.     R.  L.  s.  1259. 

In  this  case,  after  the  rent  had  fallen  due  and  after  some 
street  talk,  and  perhaps  wrangle,  between  one  of  the  select- 
men and  the  defendant  Benton,  the  selectmen  undertake  to 
divest  Benton  of  a  freehold  estate,  and  cut  off  all  remedy 
either  at  law  or  equity,  by  conveying  the  title  to  the 
plaintiff. 

This,  we  think,  cannot  be  lawfully  done.  The  law  does 
not  favor  forfeitures;  nor  would  declare  one  by  implication, 
but  would  require  strict  proof.  We  think  Bentoti  has  not 
been  divested  of  his  freehold  estate:  consequently,  the  town 
failed  to  convey  title  to  the  plaintiff. 

Judgment  affirmed. 
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OSCAR  R.  GARFIELD,  ASSIGNEE,  v.  SULLIVAN 
FOSKETT. 

Insolvent  Law.      Co-Sureties.     Contribution. 

A  and  B  ^ve  their  not«  to  the  bank  tor  91,000,  and  each  receired  one-btitt  of  the 
mouey.  Soon  after,  B  wob  adjudged  an  Insolvent,  and  the  bsok  procured 
the  whole  note  to  be  allowed  uftainsC  Ilia  estate,  which  paid  a,  dividend  of  fortj- 
two  per  cent.  After  Che  allowanca  the  bank  uold  its  interest  in  the  note  and 
claim  to  A'h  aRsut,  who  pnrchaaed  for  A.  Tbe  assignee  paid  the  forty-two  per 
cent  on  the  entire  noU  to  A,  and  now  seeks  to  recover  back  one  halt  ol  It; 
Iletd,  tbBt  A  was  snrely,  that  the  estate  hud  not  yet  paiil  what  belonged  to  It  to 
pay,  and  that  the  action  could  not  be  snatalned. 

Assumpsit.  Plea,  general  issue.  Trial  by  court,  Septem- 
ber Tenn,  1883,  Windham  County,  RowELL,  J.,  presiding. 
Judgment  for  the  plaintiff. 

H.  F.  Wolcott.  for  the  defendant. 

The  assignee  may  be  opposed  by  tlie  same  defences  as  if 
the  suit  had  been  brought  in  the  name  of  the  insolvent. 
t'adij  V,  Hanford,  53  Vt.  Ii33;  R.  L.  s.  It^SO.  As  between  the 
defendant  and  the  insolvent,  each  was  principal  for  half 
only  and  surety  to  the  other  for  half.  Neither  party  owed 
the  other;  and  that  is  the  situation  now.  The  defendant 
does  not  owe  the  estate  unless  it  paid  more  than  its  part. 
The  claim  allowed  became  a  valid  judgment.  18  Vt.  123; 
fi  Vt.  113;  2  D.  Chip,  fil;  Brayt.  41.  The  law  should  be 
strictly  construed.  Barnes  v.  Hall,  55  Vt.  4i2;  Ellis  v. 
Cran.iion,  50  Vt.  Gil. 

E.  L.  Waterman,  for  the  plaintiff, 

Foskctt  was  bound  to  pay  the  whole  of  his  *500;  and  being 
surety  for  Livermoro  for  bis  81500,  stands  like  other  sureties 
for  an  insolvent  debtor,  and  must  lose  the  balance,  after  ap- 
plication of  the  dividends. 
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It  was  Foskett's  primary  duty  to  have  paid  his  half  of  the 
note.  If  he  had  openly  paid  and  taken  the  note  from  the 
bank  before  it  was  presented  as  a  claim  before  the  Court  of 
Insolvency,  he  could  have  proved  it  at  only  one  half  its 
amount — just  what  he  would  have  lost  by  signing  with  Liv- 
ermore;  and  just  as  if  separate  notes  had  been  given  by  ■ 
each,  upon  which  the  other  was  surety.  Lowell  v.  Est.  of 
French,  54  Vt.  1!)3. 

The  money  is  recoverable  in  this  action.  Kitchin  v. 
Campbell,  3  Wils.  304;  King  v.  Leith,  2  T.  R.  141;  Bank  v. 
Stoddard,  1  D.  Chip.  157;  Penniman  v.  Paichin,  5  Vt.  3iij; 
Bnrnham  v.  Fisher,  25  Vt.  514;  1  Chit.  PI.  353;  Chit.  Con. 
517;  Bull.  N.  P.  Kil;  Walker  v.  Hill.  17  Mass.  .f80.  A  recov- 
ery in  this  suit  would  not  be  an  impeachment  of  the  decree 
allowing  the  claim. 

The  opinion  of  the  court  was  delivered  by 

Veasey,  J.  Livermore  and  Foskett  borrowed  $1,000  of 
the  savings  bank,  giving  their  joint  and  several  note  there- 
for, and  divided  the  money  equally  between  them.  Before 
any  part  of  the  note  was  paid  Livermore  was  adjudged  in- 
solvent, and  the  bank  proved  the  whole  note,  including  in- 
terest, against  his  estate,  and  a  dividend  of  forty-two  cents 
on  a  dollar  of  the  whole  has  been  paid  to  Foskett,  amount- 
ing to  ?428.0(}.  Livermore's  assignee  in  insolvency  now 
seeks  to  recover  of  Foskett  one  half  of  this  sum  as  money 
paid  on  his  debt,  or  for  his  benefit. 

The  claim  is,  that,  although,  as  between  Livermore  and 
the  bank  the  whole  note  was  a  debt  against  Livermore,  yet, 
as  between  Livermore  and  Foskett  one  half  only  was  Liv- 
ermore's debt,  therefore,  his  estate  may  recover  of  Foskett 
the  money  which  it  has  paid  in  dividends  on  the  half  of  the 
debt  that  belonged  to  Foskett  to  pay  as  between  Livermore 
and  Foskett.  No  provision  of  the  insolvency  act  affords 
any  solution  of  the  question;  nor  do  the  authorities  cited 
shed  much  light  upon  it. 
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If  the  estate  had  paid  in  dividends  on  the  whole  note 
more  than  one  half  of  it,  clearly,  the  assignee  could  recover 
as  contribution  the  excess  above  the  half  Livermore  was 
bound  to  pay.  Aldrich  v.  Aldrick,  56  Vt.  'iM;  Morgan  v. 
Smith,  70  N.  V.  537;  6  M.  &  W.  163.  This  excess  would 
have  been  a  payment  on  Foskett's  half  of  the  debt  as  be- 
tween him  and  Livermore.  But  the  estate  has  not  yet  paid 
the  half  which  belonged  to  Livermore  to  pay.  It  owed  the 
whole  note  to  the  bank,  which  gave  the  bank  the  right  to 
prove,  and  to  receive  dividends  on,  the  whole.  Until  the 
estate  pays  more  in  dividends  on  the  whole  debt  due  from 
it  to  the  bank  than  belonged  to  it  to  pay  as  between  the  es- 
tate and  Foskett,  we  think  it  cannot  be  said,  that  the  estate 
has  paid  anything  in  Foskett's  behalf.  There  was  but  one 
note  or  debt  to  the  bank,  not  two  separate  notes  or  debts. 
Foskett  was  surety,  not  a  creditor  of  the  estate.  This  case 
does  not  involve  an  adjustment  between  creditors. 

It  is  claimed,  that  as  only  half  the  note  could  have  been 
allowed  by  the  Court  of  Insolvency,  if  Foskett  had  paid  his 
half  before  it  was  allowed,  he  should  have  no  greater  ad- 
vantage by  not  paying  his  half  until  after  the  note  was 
proved.  We  think  the  fact  that  Foskett  might  have  lost 
by  pursuing  a  different  course  is  not  the  test  of  his  right  un- 
der existing  circumstances.  The  advantage  gained  by  not 
paying  his  half  of  the  note  sooner  is  not  undue  or  unlawful. 

By  the  assignment  of  the  note  and  proved  claim  by  the 
bank  to  Wolcott  as  Foskett's  agent  after  the  allowance  and 
before  the  dividend  was  paid,  Fo-skett  neither  gained  nor 
lost  anything.  The  allowance  of  the  claim  by  the  Court  of 
Insolvency  fixed  the  amount  upon  whifli  a  dividend  was  to 
be  paid,  and  the  assignment  carried  the  right  to  that 
dividend. 

Judgment  reversed,  and  judgment  for  the  defendant  for 
his  costs. 

Taft,  J.,  dissented. 
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JOSEPH  HASTIE  «.   SIDNEY  KELLET  AND  ALEX. 
ROY,  TR. 

Traslee    Process.      Exempt,    Non-Exempt    Property.     Life 
Aimuity.    Homestead.    R.  L.  s.  1076.    Presumption. 


2.  U  ia  Boeh  cas*  there  was  no  traod,  and  it  was  the  nnderstanilliiK  between  the 

panlee  that  a  debt  due  from  the  vendor  to  the  vendee  ehoald  be  paid  oat  of  tbe 
noD'^xempt,  it  will  be  so  applied,  and  only  the  balance  held. 

3.  Nor  can  the  avails  of  eiempt  property  be  reBched  by  tmstce  process,  allbonjth  the 

dpbt  aasnmed  the  form  of  a  lift  anmiity  ;  and  the  defendant  had  left  the  State 
to  reside  in  New  Hampshire. 

4.  HouESTEAD.    The  defendant  ovrned  two  lota  of  land,  one  containing  an  acre  and 

a  half  with  a  house  on  it  kept  for  bis  home,  worth  S490,  and  the  other  lot, 
forty  roda  distant,  kept  and  occnpled  as  a  part  of  the  homestead,  worth  StiSO, 
and  sold  both;  Held,  that  8500  were  exempt,  ai  tbe  bomealead  included 
not  odI;  the  house  and  lot  on  which  it  stood,  but  tM  in  rains  in  tbe  othet 
lot. 

«  kind  in 


Trustee  Process.  Heard  by  the  court  on  the  report  of  a 
cotnmiBsioner,  December  Term,  188;{,  Caledonia  County, 
Ross,  J.,  presiding.  Judgment  that  the  trustee  be  held  for 
$34.03,  less  his  taxable  cost. 

The  deed  by  which  the  land  was  conveyed  to  the  trustee 
contained  this  condition:  "  That  if  the  said  Alex.  Roy  shall 
pay  to  the  said  Sidney  Kelley  the  sum  of  tlOO  each  year 
during  the  remainder  of  the  said  Sidney  Kelley's  life,  then 
this  deed  to  be  of  full  force,  otherwise  null  and  void." 

The  fifty  acre  lot  consisted  of  "  mowing,  pastui-age,  and 
wood  land."  The  commissioner  found,  that  the  defendant 
carried  the  land  on  himself;  that  he  took  and  used  all  the 
products,  and  got  his  wood  there;  and  that  immediately 
after  the  conveyance  in  ISS'Z  to  the  defendant,  the  trustee 
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and  his  wife  moved  to  New  Hampshire,  where  they  have 
since  resided.  The  otlier  facts  are  sufficiently  stated  in  the 
opinion. 

Leslie  &  Laird,  for  the  plaintiff. 

The  conveyance  was  fraudulent  as  to  Kelley's  creditors, 
Jones  V.  Spear,  21  Vt.  420;  Stanley  v.  Rubbing,  30  Vt.  432; 
Wooilirard  v.  Wyman,  53  Vt.  645;  Crane  v.  Stickles,  15  Vt. 
252;  R.  L.  s.  ll^i*.  There  being  no  provision  for  the  pay- 
ment of  Kelley's  debts,  the  case  is  within  the  law  against 
fraudulent  conveyances.  R.  L.  s.  105.1;  Jones  v.  Spear, 
supra;  Woodward  v.  Wyman,  supra.  When  Kelley  moved 
out  of  the  State  he  abandoned  all  homestead  rights,  and  the 
annuity,  whether  it  arose  from  the  homestead  or  not,  was 
attachable. 

There  was  no  agreement  that  the  attachable  property 
should  be  applied  on  Kelley's  debt.  White  v,  Capron,  52 
Vt.  C;J4;  Pierce  v.  Knight,  31  Vt.  701.  The  fifty  acre  lot  was 
no  part  of  the  homestead,  and  was  attachable.  Powers, 
J.,  in  Lamb  v.  Mason,  50  Vt.  345. 

Bates  &  May,  for  the  trustee. 

The  sale  of  exempt  property  is  not  fraudulent,  even  if 
made  to  cheat  creditors.  Prout  v,  Vaughn,  5a  Vt.  451.  The 
homestead  was  not  confined  to  the  smaller  piece  of  land. 
The  original  homestead  act  was  changed  in  1803.  The  in- 
tent clearly  was  to  exempt  $500  worth  of  real  estate, 
whether  the  lands  were  appurtenant  or  not.  West  Sirer 
Bank  v.  Gale,  42  Vt.  27;  Sj^ulding  v.  Crane,  40  Vt.  297; 
Thomp.  H.  &  Ex.  ss.  101,  105.  145;  Miller  v.  Menke,  5C  Tex. 
539.  The  annuity  was  not  trusteeable.  Heizer  v.  Heizer,  3(i 
Am.  Rep.  2H2;  Wiggin  v.  Siveit,  C  Met,  194;  Suytvard  v.  Drew, 
0  Me.  203;  3(1  Vt.  301;  31  Vt.  512;  28  Vt.  73,  393;  19  Vt.    044. 

The  opinion  of  the  court  was  delivered  by 

Veazey,  J.    It  is  liere  sought  to  holil  the  trustee  for  the 
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value  of  property  sold  and  conveyed  by  the  defendant 
to  the  trustee.  The  property  was  real  and  personal,  and 
amounted  in  value  to  tl,330.50.  The  amount  of  exempt 
property  included  in  this  sale  was  $640,50.  The  amount  of 
non-exempt  property  was  $690,  In  part  payment  of  this 
property  the  trustee  relinquished  a  debt  of  $fi0o.9S,  which 
the  defendant  then  owed  the  trustee.  Adding  this  to  the 
exempt  property,  and  the  difference  between  this  sum  and 
the  whole  value  of  the  property  conveyed  is  S24.05.  The 
County  Court  adjudged  the  trustee  chargeable  for  this  sum 
less  his  costs,  to  which  the  plaintiff  and  trustee  excepted; 
but  the  trustee  waived  his  exceptions.  The  plaintiff's  debt 
existed  against  the  defendant  when  this  transaction  took 
place;  but  the  trustee  did  not  know  of  it,  and  there  was  no 
fraud  in  fact  between  the  parties.  The  sale  and  convey- 
ance by  the  defendant  to  the  trustee  included  all  the  prop- 
erty the  defendant  had;  and  the  consideration,  in  addition 
to  the  discharge  of  the  debt  to  the  trustee,  was  to  be  an  an- 
nuity to  the  defendant  of  $100  per  year  while  he  lived. 

The  defendant  could  not  make  such  a  provision  for  him- 
self by  a  transfer  of  all  his  property  that  would  avail  against 
the  plaintiff's  claim  then  existing,  if  this  provision  was  the 
only  consideration.  The  trustee  having  sold  the  non-exempt 
real  estate  for  8C00,  has  a  fund  that  would  be  trusteeable 
unless  the  defendant  has  been  paid  for  that  part.  Under 
the  provisions  of  our  statute,  section  1070  of  the  Revised 
Laws,  the  trustee  is  not  chargeable  for  the  exempt  portion 
of  the  property  conveyed  to  him.  Neither  is  he  chargeable 
for  the  proceeds  of  the  non-exempt  part  sold  by  him  unless 
the  finding  of  the  commissioner  is  such  as  to  compel  the 
court  to  apply  the  debt  due  from  the  defendant  to  the  trus- 
tee, and  which  the  latter  relinquished,  proportionately  be- 
tween the  parts  exempt  and  non-exempt,  as  was  done 
with  a  payment  in  White  v.  Caproti  &  Ti:  53  Vt.  0.14,  in 
which  the  commissioner  found  the  payment  was  general. 
We  think  this  report  does  not  compel  such  application. 
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After  a  full  statement  of  the  facts  the  commissioner  says: 
"  If  the  defendant  Kelley  has  the  right  to  purchase  an  an- 
nuity with  his  homestead  and  the  exempt  personal  property, 
and  has  also  the  right  to  prefer  Mr,  Roy  as  a  creditor,  I  find 
that  there  was  property  subject  to  attachment  by  plaintiff 
in  trustee's  hands  to  the  amount  of  $2i,05."  We  understand 
this  to  be  intended  as  a  finding  that  the  parties  understood 
that  the  transfer  of  the  non-exempt  property  was  to  be,  so 
far  as  necessary,  a  payment  of  the  debt  due  from  Kelley  to 
Roy,  and  the  exempt  property  was  to  be  for  the  purchase  of 
the  annuity.  The  transfer  having  been  made  with  this  un- 
derstanding, Roy  is  not  chargeable  as  trustee  except  for 
said  balance  of  $s>4.05.     White  v.  Caprun,  supra. 

We  do.  not  think  the  fact  that  Kelley  went  to  New  Hamp- 
shire to  live  after  this  transaction  should  vary  the  rule  ap- 
plicable to  the  case;  or  that  we  should  presume  on  tliat 
account  that  he  had  other  exempt  property  in  New  Hamp- 
shire of  the  same  kind  as  that  conveyed  by  him  to  Roy. 
The  report  leaves  but  little  ground  for  such  inference  or 
presumption,  if  indeed  ever  proper. 

The  real  estate  conveyed  by  Kelley  to  Roy  consisted  of 
two  pieces,  being  all  he  had,  one  containing  one  and  one 
half  acres  and  having  the  house  thereon  occupied  by  Kel- 
ley as  his  home,  and  of  the  value  of  tiSO;  and  the  other 
containing  fifty  acres  worth  8C50,  and  being  from  thirty  to 
forty  rods  distant  from  the  first  mentioned  piece.  The  " 
plaintiff  claims  that  the  fifty  acre  piece  was  no  part  of  the 
homestead  exempt  from  attachment  and  execution,  because 
not  adjoining  the  acre  and  half  piece  where  the  buildings 
stood. 

It  was  to  all  intents  kept  and  occupied  as  a  part  of  the 
homestead.  It  was  land  "used  in  connection"  with  the 
•■dwelling  house"  and  "out-buildings."  We  think  that 
under  the  homestead  act,  as  it  now  is  and  has  been  since 
the  compilation  of  lM:i,  the  exemption,  to  the  extent  of  $5()0, 
may  apply  in  part  to  a  separate  parcel  from  tlie  lot  where 
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the  house  stauds,  when  such  parcel  is  kept  by  the  house- 
keeper or  head  of  the  family  as  a  part  of  the  homestead, 
and  is  used  in  connection  therewith,  and  where  the  lot  on 
which  the  buildings  stand  is,  including  the  buildings,  of  le^s 
value  than  1500.     West  Ricer  Bank  v.  Oale,  42  Vt.  27. 

The  exemption  of  the  homestead,  therefore,  included  not 
only  the  one  and  one  half  acre  piece  where  the  buildings 
stood,  but  $50  in  value  in  the  other  piece.  These  views 
render  it  unnecessary  to  notice  the  other  points  argued. 

Judgment  affirmed. 


BENJAMIN  BARRETT,   ADM'R,  v.  MARY  PRENTISS 
ET  AL. 

[In  Chancery.] 

Mortgage.    Record.    Index.    Statute  of  Li  mif  at  ions.    R.  L. 
SS.  2079,  2680. 

1.  Hkcobd.  Indbx.  Ao  Index  boot  necessaiTtotbe  validity  of  the  Te<wrd  of  a  mort- 

{nH{a;tbua,  the  mortgage  In  question  iraa  t«eoHl«(l,  but  no  Index  was  made;  a 
sobsequent  mortgage  was  executed,  and  assigned  to  the  deteodant,  wbo  pur- 
chased iritlioDt  notice;  Held,  that  the  first  mortgage  was  superior  to  the  second 
and  could  be  foreclosed. 

2.  Statute  or  LmmTioNs.    Paytnent  by  the  mortgagor  atter  he  had  soldandquit 

poesessioDi  rebuts  the  presumption  of  payment  arising  from  lapse  of  time,  not 
only  a*  to  him,  but  hia  granitea  affected  with  constructlTe  notice  of  the  mort- 


FoRBCLiOSURE  of  mortgage.  Heard  on  bill,  answer,  and 
a  master's  report,  March  Term,  1884,  Washington  County, 
Powers,  Chancellor.     Decree  of  foreclosure. 

The  master  reported  that  Austin  Q.  Prentiss,  on  the  sec- 
ond day  of  April,  18C0,  executed  the  mortgage  in  question 
to  secure  three  $200  notes,  the  last  of  which  was  payable 
April  1,  1864;  that  on  said  April  2,  18C0,  the  orator's  in- 
teetate  became  the    owner    of    the  mortgage ;    that  said 
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Holden  held  the  mortgage  and  notes  during  his  life,  and 
that  he  died  in  1879,  when  they  came  into  the  possession  of 
the  orator  as  administrator ;  that  the  interest  was  paid  by 
said  Prentiss  on  the  notes  up  to  April  1,  1870,  and  nothing 
since ;  that  on  the  27th  day  of  April,  1866,  said  Prentiss 
conveyed  said  premises  to  A.  J,  Tubbs,  and  that  said  Tubbs, 
being  ignorant  of  said  mortgage,  executed  a  mortgage  back 
to  Prentiss  to  secure  certain  notes,  given  for  the  purchase 
money,  which  mortgage  and  notes  are  now  owned  by  the 
defendant,  Kelton ;  and  that  on  the  3»th  day  of  March,  1871, 
said  Tubbs  conveyed  a  portion  of  said  premises  to  Hiram 
Hathaway. 

The  master  found : 

"  It  was  conceded  on  trial,  and  I  find,  that  the  defendant, 
Kelton,  took  said  notes  and  mortgage  without  notice  in 
fact  of  the  prior  mortgage  of  the  orator's  intestate,  and, 
that  at  the  time  he  took  them,  the  said  mortgage  of 
your  orator's  intestate  was  recorded  hut  not  indexed  in  the 
land  records  of  said  town.  And  it  is  also  conceded,  and  I 
find,  that  when  the  said  Hiram  Hathaway  took  his  war- 
ranty deed,  and  prior  to  his  taking  the  same  of  the  said 
Tubbs,  but  during  the  negotiation  therefor,  the  said  Hatha- 
way made  diligent  search  of  the  records  by  their  indexes, 
but  found  no  trace  of  the  mortgage  now  sought  to  be  fore- 
closed; and  that  there  was  no  index  of  said  mortgage  in  the 
land  records  of  said  Moretown.  But  I  find  that  the  said 
Johnson  and  Holden  left  said  mortgage  deed  for  record  on 
the  date  of  its  execution  and  delivery  with  the  town  clerk 
of  Moretown,  at  the  town  clerk's  office  in  said  town. "  •  *  * 

"  The  mortgage  *  *  *  is  recorded  in  book  10,  page  C16, 
of  the  land  records  of  said  Moretown.  The  certificate  of 
the  town  clerk  shows  that  it  was  received  for  record  April 
2,  18(iO,  at  0  p.  M.,  and  in  this  corresponds  with  the  filing  on 
the  deed  itself.  It  is,  in  fact,  the  last  deed  recorded  in  book 
10,  and  it  is  on  the  last  page  which  is  numbered  of  the 
book.  The  deed  recorded  on  page  015  of  the  same  book  is 
certified  by  the  town  clerk  to  have  been  received  for  record 
April  :(0,  18G0,  at  9  o'clock  p.  M.  The  deed  on  page  G14  of  the 
same  is  certified  by  the  town  clerk  to  have  been  received  for 
record  August  16,  18G0."  •  •  •  "That as  late  as  1876  the  rec- 
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ords  of  Moretown  did  not  show  by  their  index  this  mortgage 
deed;"  that  the  town  clerk  "denied  to  A.  J.  Tubbs  that 
such  a  mortgage  existed,  and  that  it  was  at  last  discovered 
in  the  fall  of  1870  by  the  said  Tubbs,  after  careful  search- 
ing, leaf  by  leaf,  of  books  10  and  11,  and  that  the  said 
mortgage  is  now  indexed.  " 

T.  J.  Deauift,  for  the  defendants. 

The  mortgage  was  not  recorded  as  the  law  requires.  Both 
the  mortgagee  and  town  clerk  are  dead;  and  there  is  noth- 
ing to  show  that  any  direction  was  given  to  record  the 
mortgage,  or  not  to.  Curtis  v.  Lyman,  2i  Vt.  338,  was 
made  under  an  entirely  different  statute  from  the  one  in 
force  when  this  mortgage  was  recorded.  R.  L.  s.  2080;  Act 
of  1858.  The  town  clerk  was  required  to  keep  an  index  to 
the  record.  R.  L.  ss.  2079-80.  These  requirements  must 
be  substantially  complied  with  to  affect  subsequent  pur- 
chasers with  constructive  notice.  Verger  v.  Barz,  5G  Iowa, 
80;  Potter  v.  Dooley,  55  Vt.  512;  Barney  v.  McCartij,  15 
Iowa,  521 ;  Sawyer  v.  Adams,  8  Vt,  172;  Lambert  v,  Citl- 
bertson,  59  Wis.  433  ;  Speer  v.  Evans,  47  Pa.  St.  144;  Scfiell 
V.  Stein,  76  Pa.  St.  308 ;  Parsons  v.  Lent,  34  N.  J.  Eq.  70  : 
The  payment  made  by  Prentiss  of  the  interest  in  1870, 
would  not  keep  the  mortgage  alive  against  the  defendants. 
Wood  V.  Qoodfellow,  43  Cal.  lf>5;  2  Jones  Mort.  s.  1198. 

W.  P.  Dillingham,  for  the  orator. 

The  index  is  no  part  of  the  record.  The  fact  that  the 
record  was  not  indexed  does  not  affect  the  orator's  right. 
Curtis  V.  Lyman,  24  Vt.  339 ;  29  Vt.  324.  The  payment  by 
Prentiss  kept  alive  the  mortgage,  not  only  against  him,  but 
all  persons  interested  in  the  equity  of  redemption:  Martiji 
V.  Bowker,  10  Vt.  527  ;  Ilouyh  v.  Bailey,  32  Conn.  288  ;  Bacon 
v.  Mclntyre,  8  Met.  87;  2  Jones  Mort.  s.  1198;  Rodman  v, 
Morley,  1  DeG.  and  J.  1 ;  L.  R.  12  Eq.  41,  54. 
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The  opinion  of  the  court  was  delivered  by 

Taft,  J.    There  are  two  questions  made  in  this  case. 

I.  Was  the  deed  in  question  duly  recorded?  It  was  spread 
upon  the  records,  but  not  indexed.  Does  the  fact  that  it  was 
not  indexed  render  the  record  invalid?  We  think  not. 
This  was  so  decided  in  Curtis  v.  Lyman,  Si  Vt.  338;  and  the 
rule  there  laid  down  is  not  affected  by  the  statute,  passed 
since  that  decision,  requiring  a  general  index  to  be  kept  by 
the  town  clerk. 

The  recording  of  two  deeds  of  a  later  date  on  the  preced- 
ing pages,  was  not  such  an  irregularity  as  to  render  the 
record  null.  Such  instances  undoubtedly  often  occur ;  a  re- 
corder may  turn  over  two  leaves  at  once  and  have  a  deed  re- 
corded before  he  discovers  the  error,  and  then  fills  the  inter- 
vening pages  with  deeds  of  alater  date,  or  he  may  have  sev- 
eral unrecorded  deeds,  and  a  deed  of  the  latest  date  being 
called  for  he  records  that  one  first  and  the  deed  of  the 
earliest  date  afterwards.  Had  the  deed  in  question  been 
recorded  on  page  614  instead  of  618,  there  is  no  probability 
that  such  fact  would  have  aided  in  its  discovery.  The  deed 
was  duly  recorded. 

II.  Was  the  claim  barred  by  lapse  of  time  ?  The  payment 
was  made  by  Prentiss,  the  maker  of  the  mortgage  and 
notes,  after  he  had  sold  and  quit  possession  of  the  premises. 
He  was  liable  upon  the  notes  as  maker ;  and  a  payment 
made  by  him,  we  hold,  would  rebut  the  presumption  that 
the  mortgage  debt  had  been  paid,  not  only  as  to  him,  but  as 
to  all  who  were  grantees  under  him,  they  having  taken  their 
interest  with  constructive  notice  of  the  mortgage.  Hughes 
v.  Edwarda,  9  Wheat.  489. 

Decree  affirmed  and  cause  remanded.  ' 
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DAPHNE  D.  LITTLE  v.  C.  W.  H.  DWIN'ELL,   ADM'R, 

HAZEN  A.   LITTLE,  WALTER  S.  LITTLE, 

SARAH  H.  MERRITT  AND  GEORGE 

a  SIBLEY. 

[In  Chancery.] 

Widoiv.     Anie-nuptiat     Agreement.      Dower.     Agreement. 
Homestead.    Settlement  of  Estates,  Court  of  Chancery, 
Jurisdiction    of.     Probate    Court.     Grantees 
affected  by  Notice.     Attorney.    Contin- 
gent Claim.     Annuity.     Costs. 
B.  L.  88.  2204-14,  2219. 

1.  When  the  belts  of  s  deceased  hasband's  estate  refuse  to  pay  an  annuity  to  a 

widoiT,  after  it  bad  been  pfiid  for  several  years,  which  annuity  bad  been  pro- 
Tided  by  an  ante-nupUal  aereement,  aod  Intended  to  be  in  lieu  of  the  provis- 
ions ot  law,  she  U  entitled  to  take  under  the  statnte  a  homestead  and  dower, 
the  lame  as  though  no  ante-nuptial  agreement  existed,  the  court  never  having 
'  decreed  a  distribution  of  the  estate. 

2.  And  In  such  case,  when  tbe  administrators,  after  paying  tbe  debta,  tnrued  a  large 

part  o(  the  property  over  to  the  heirs,  tbe  riglits  of  the  widow  may  be  eatoreed 
by  bill  in  equity,  not  only  against  the  heirs,  but  Lbelr  jtrautees  affected  by  no- 
tice ot  tbe  widow's  claim. 

9.  Tbebomeslead  and  dowersboald  beset  out  of  that  portion  which  was  not  sold  by 
the  administralots. 

4.  A»Nvm.  CoNTiNOBHX  CI.AJM,  The  annuity  was  not  strictly  a  contingent 
claim.  Its  payment  was  a  condition  precedent  to  tbe  right  ot  tbe  heirs  to  lake 
the  estate.  Sections  11204-6,  R.  L.,  are  not  applicable.  Tbe  oratrix  is  not  a 
common  creditor;  abe  stands  upon  the  tights  ot  a  widow  to  share  in  the  disld- 
bution  of  tbe  estate. 

B,  Notice.  Tbe  records  of  the  town  showlngthat  the  title  to  the  realty  was  In  the  ora- 
trli's  husband,  the  probate  records  showing  that  the  estate  had  not  been  dis- 
tributed by  decree  ot  court,  and  that  the  oratrix  was  entitled  to  an  annuity,  the 
knowledge  ot  the  mortjcagee's  attorney,  who  took  the  morigagB,  ot  the  condi- 
tion of  the  property,  constitute  a  suSicietit  notice  to  the  grantees. 

6.  Costs.  The  oratrix  is  entitled  to  costs  against  all  (be  defendants,  except  tbe  ad- 
minlstratoT,  altbongh  the  decree  below  in  ber  favor  was  modified  to  some  ei- 


BiLL  IN  Chancery,  Heard  March  Term,  1882,  Wa8hington 
County.    Redpield,  Chancellor,  decreed,  that  the  annuity 
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provided  for  the  oratrix  in  and  by  the  ante-nuptial  contract 
is  a  valid  and  subsisting  claim  against  the  estate  of  Walter 
Little,  upon  which  she  is  entitled  to  be  paid  the  sum  falling 
due  thereon,  July  27,  1S75,  and  all  sums  falling  and  to  fall 
due  thereon  thereafter;  that  the  defendant  Sibley,  and  those 
througli  whom  he  claimed  to  hold  the  property  mortgaged  by 
the  heirs  of  said  Wal  ter  Little,  took  with  notice  of  the  claim 
of  the  oratrix,  and  her  right  to  be  paid  from  the  assets  of 
that  estate;  that  said  property  being  all  of  the  unadminis- 
tered  and  undistributed  assets  of  said  estate  stands  charged 
as  with  a  lien  for  the  payment  of  said  sums  due  and  to  fall 
due  ui)on  said  annuity — such  payment  to  he  enforced 
against  said  property  by  foreclosure.  The  bill  was  dated 
August  1,  1880, 

J.  A.  Wing,  Geo.  W.  Wtug,  and  S.  C.  Shurtlejf,  for  the 
defendants. 

By  tlie  common  law,  the  creditor  had  no  lien  on  the  land 
as  against  the  debtor,  and  none  on  the  land  as  against  the 
heir  or  devisee,  if  he  alienated  the  land  before  suit 
brought.  He  might  be  hable  for  what  he  sold  the  land  for, 
but  the  land  could  not  be  followed  into  the  hands  of  an  as- 
signee. Record  v.  Williams,  7  Wlieat.  59;  1  Jar.  Wills,  584; 
•->()  Johns.  4U:  20  La.  Rep,  440; ;!!  Mo.  i»8;  Wood  v.  Leland,  'i'Z 
Pick,  Sit:!;  1  Pick.  387;  WHsonv.  Kimbley,  7East,  128;  1  Russ. 
.  &  M.  ;(:fH:  71  N.  C.  C'l;  Page  v.  Adams,  i  Beav.  -Mi;  Halt  v. 
Martin.  4ii  N.  H.  M7;  Tickner  v.  Harris.  14  N.  H.  272;  2  Wait 
Act.  &Def.  3U7;  Rawle  Gov.  543-0;  Will.  Ex.  mH;  ^  Sug. 
Vend.  1)7;   2  Lead.  Gas.  Eq.  133,  372;  3  Will.  Ex.  1700. 

The  debts  having  all  been  paid  in  IKfil.  the  administrator 
voluntarily  surrendered  up  the  property  to  the  heirs.  There- 
fore the  heirs  became  seized  in  fee  in  their  own  right,  free 
and  clear  of  all  incumbrance:  but-  leaving  them  liable  per- 
sonally for  any  contingent  debt  of  Walter  Little  that  might 
afterwards  arise  against  his  estate.  They  were  personally 
liable  as  for  their  own  debt,  but  no  lien  existed  on  the  land. 
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They  could  sell  or  mortgage  it.  Under  what  nile  of  law 
did  the  marriage  contract  become  a  lien  on  the  real  estate? 
There  is  no  such  rule  in  the  common  law  or  the  statute. 
The  Revised  Statutes  contain  a  perfect  system  as  to  contin- 
gent claims. 

The  law  requiring  a  decree  of  the  property  at  the  end  of 
two  and  a  half  years  to  the  heirs,  the  Court  of  Chancery. 
will  treat  that  as  done  which  the  law  requires  to  be  done; 
and  the  debts  having  been  all  paid,  and  the  administrators 
having  surrendered  the  real  estate  to  the  heirs,  the  want  of 
a  formal  decree  to  the  heirs  was  wholly  unnecessary.  The 
debts  having  been  all  paid,  the  widow's  lien  was  gone. 
Blackmer  v.  Blackmer,  6  Vt.  355;  Rev.  St.   p.  357-8. 

When  Sibley  took  his  deed  or  assignment,  in  March, 
1878,  the  heirs  had  been  in  possession  from  the  death  of 
Walter  Little,  July  a?.  1859,  about  nineteen  years,  without 
any  interference  by  the  oratrix  with  the  premises.  He 
made  all  the  enquiries  the  law  required.  Adams  v,  Soule, 
33  Vt.  538;  Boyden  v.  Wood.  38  Vt.  028. 

On  the  death  of  the  ancestor,  the  real  estate  instantly 
vests  in  the  heirs,  subject  to  the  lien  of  the  administrator 
for  the  payment  of  debts;  which  lien  expires  and  the  title 
vests,  when  the  debts  are  paid,  without  decree  of  the  court. 
Hubbard  V.  Ricart,  3  Vt.  207;  Hyde  v.  Barney,  1?  Vt.  280; 
Austin  V,  Bailey,  37  Vt.  iV.h 

Pitkin  &  Huse;  for  the  oratrix. 

The  claim  of  the  oratrix  was  not  barred  because  it  was 
not  presented  to  the  commissioners.  Loivrey  v,  Stei-ens.  ij 
Vt.  113;  Clark  v.  Winchell,  5-t  Vt.  408.  As  to  the  annuity,  see 
Hallv.  Hall,  2  McCord  Ch.  (S.  C.)  2S1;  Manning  v.  Fan- 
dolph,  4  N.  J.  L.  144;  4  Bradf.  (N.  Y.)  120.  The  claim  was 
suflHciently  presented  to  the  Probate  Court.  R.  L.  ss.  2204- 
5,  The  whole  estate  was  charged  with  the  payment  of 
debts.  Will.  Real  Pr.  77,  80;  1  Wash.  R.  P.  70;  Green. 
Cruise,  57,  60;  4  Kent  Com.  420;   4  Mass.  150;  R.  L.  ss.  S060, 
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20S8,  2132;  Hubbard  v.  Rtcart,    3  Vt.  207;  Sherman  v.  Abell, 
47  Vt.  547. 

The  land  when  conveyed  by  the  heirs  waa  charged  with 
this  outstanding  debt.  The  grantees  took  with  notice  of 
the  widow's  rights.  1  Story  Eq.  ss.  395,  408,  n.;  2  Story  Eq. 
1257;  Hart  v.  Bank,  -33  Vt.  252;  1  Wait  Act.  &  Del  231. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  This  is  a  bill  in  chancery  by  the  widow  of  Wal- 
ter Little,  deceased,  against  his  administrator,  heirs,  and  a 
purchaser  from  the  heirs,  of  most  of  the  real  estate  of 
which  the  intestate  died  seized,  to  enforce  the  payment  of 
an  annuity  agreed  upon  in  an  ante-nuptial  contract  between 
the  oratrix  and  intestate;  or  to  have  ascertained  and  set  out 
to  her  from  the  estate  the  homestead,  dower,  and  other 
provisions  made  by  law  for  the  widow  when  no  ante-nuptial 
contract  exists.  The  essential  facts  pertinent  to  the  case, 
admitted  by  the  pleadings  or  proven  by  the  testimony,  are 
as  follows  :  September  30,  1867,  the  intestate,  oratrix,  and 
a  trustee  in  her  behalf,  in  contemplation  of  a  marriage, 
which  was  soon  thereafter  solemnized,  between  the  intes- 
tate and  oratrix,  entered  into  an  ante-nuptial  contract,  by 
which,  among  other  things,  the  oratrix  covenanted  and 
agreed,  that  in  case  she  should  survive  the  intestate,  she 
would  not  claim,  as  his  widow,  any  portion  of  the  estate 
which  he  might  leave,  "except  an  allowance,  or  annuity, 
of  two  hundred  dollars  per  year,  duringthe  time  of  her  nat- 
ural life,"  not  including  what  he  might  leave  her  in  his  will, 
Walter  Little  deceased  July  27,  1859,  leaving  a  large  es- 
tate; and  administrators,  appraisers,  and  commissioners 
were  duly  appointed  on  his  estate.  The  real  estate  was 
appraised  at  tao,0OO,  and  the  personal  estate  at  over  $21,000, 
The  debts  allowed  against  the  estate  were  most  $13,- 
000.  The  real  estate  consisted  of  a  woolen  factory, 
dwelling-houses,  store,  &c.  There  was  quite  a  large  amount 
of  manufactured  goods,  and  considerable  stock  unmanuf  act- 
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ured  and  in  the  process  of  manufacture,  belonging  to  the 
estate.  This  was  manufactured  and  disposed  of  at  a  profit 
to  the  estate.  There  were  three  heirs  to  the  estate,  two  of 
whom  were  then  of  age,  and  one  a  minor.  The  heirs,  who 
were  of  age,  continued  the  manufacturing,  and  the  factory 
with  its  belongings  went  immediately  into  their  possession. 
There  is  no  evidence  that  the  original  administrators  took 
possession  of  any  of  the  real  estate,  except  the  store.  They 
delivered  considerable  personal  property  and  paid  large  sums 
to  the  heirs;  and  procured  an  extension  of  the  time  allowed 
for  the  settlement  of  the  estate  until  18G2,  when  notice  was 
given  that  they  would  settle  their  administration  account. 
The  account  was  not  then  settled,  and  the  matters  of  the 
estate  ran  along  until  both  administrators  deceased.  The 
heirs  remained  in  the  possession  of  the  real  estate.  The 
administrators  paid  the  widow  the  annuity  due  under  the 
ante-nuptial  contract,  while  they  were  in  the  active  admin- 
istration of  the  estate;  and  heirs  did  also  for  several  suc- 
ceeding years.  There  was  no  other  allowance  asked  for,  or 
made  to  the  widow  from  the  estate,  except  the  Probate 
Court  assigned  certain  household  furniture  to  her,  and  al- 
lowed her  a  small  sum  for  support  before  the  first  install- 
ment of  the  annuity  became  payable.  In  18ti!),  an  admin- 
istrator de  bojiis  lion  of  the  estate  was  appointed.  His  ap- 
pointment, if  not  asked  for  by.  was  evidently  agreeable  to 
the  heirs,  as  two  of  them  were  the  sureties  upon  his  admin- 
istration bond.  He  took  possession  of  the  real  estate  be- 
longing to  the  estate,  rented  the  factory,  and  other  portions 
of  it,  obtained  license  from  the  Probate  Court,  and  sold 
over  84,000  worth  of  it;  settled  the  account  of  the  original 
administrators,  in  which  it  was  found  the  estate  was  in- 
debted to  them  84,000;  got  into  litigation  with  the  heirs, 
which  was  finally  compromised,  and  his  account  was  finally 
settled  in  the  Probate  Court,  by  which  the  estate  was  in- 
debted to  him  $905,29.  At  the  time  of  the  settlement  of  his 
account,  the  heirs  applied  to  have  the  estate  distributed. 


306  GENERAL  TERM, 

Liltte  V.  Dwiuell. 

During  his  administration  the  annuity  to  the  widow  was 
not  paid  when  due,  and  she  was  pressing  the  admiuistrator 
for  payment,  which  he  finally  made.  During  the  whole 
process  of  the  administration  thus  far,  her  right  to  the  an- 
nuity was  recognized  by  the  heirs  and  administrators.  The 
ante-nuptial  contract,  she  had  presented  in  the  Probate 
Court,  whenever  there  was  any  move  looking  towards  a 
final  settlement  and  distribution  of  the  estate.  She  appeared 
by  counsel  at  the  time  of  the  settlement  of  the  account  of 
the  administrator  de  bonis  non  April  2^,  1872,  and  opposed  a 
distribution  of  the  estate  unless  her  annuity  was  provided 
for.  Walter  Little,  one  of  the  heirs,  appealed  from  the  al- 
lowance of  the  account  and  from  the  denial  of  a  distribu- 
tion of  the  estate.  The  appeal  was  duly  entered  in  the 
County  Court.  February  10,  1873,  the  appeal  was  compro- 
mised by  the  administrator  surrendering  to  the  heirs  all  the 
real  and  personal  properly  belonging  to  the  estate,  and  by 
Hazen  A.  Little  giving  him  a  bond,  with  sureties,  for  the 
payment  of  8341.88,  as  the  balance  for  which  he  waste 
have  judgment  on  his  account,  for  the  payment  of  the  an- 
nuity of  S2i)0  per  year  to  the  widow,  and  for  the  payment 
and  saving  him  harmless  from  any  other  liabilities  which 
he  might  be  under  for  the  estate.  In  the  judgment,  in  the 
appeal  suit,  no  judgment  was  asked  or  made  in  regard  to 
the  denial  by  the  Probate  Court  of  the  petition  of  the  heirs 
to  distribute  the  estate  to  them.  At  this  time,  the  annuity, 
so  far  as  it  had  become  due,  had  been  paid.  July  .1, 1873,  the 
widow  caused  the  ante-nuptial  contract  to  be  presented  to 
the  Probate  Court,  and  took  witnesses  there  to  prove  the 
due  execution  of  the  contract.  She  left  the  contract  with 
the  Probate  Court.  The  judge  placed  it  in  an  envelope,  and 
endorsed  on  the  back  of  the  envelope,  "Filed  in  the  Pro- 
bate Court,  July  3,  1873,  to  be  allowed  as  a  contingent 
claim  against  the  estate  of  Walter  Little.  Attest,  N.  A. 
Chase,  Register." 

On  a  separate  paper,  in  the  envelope,  was  written  by  the 
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Probate  Court:  "July  :t,  1873.  Contingent  claim  presented 
against  estate  of  Walter  Little,  being  a  contract  before 
marriage,  dated  Sept.  .30,  1857. 

"Elia  A.  Bliss,  now  Hutchinson,  being  sworn,  testifies, 
that  she  was  present  and  saw  W.  Little,  Daphne  D.  Bliss, 
and  Alpheus  S.  Bliss  sign  a  certain  contract,  and  she  signed 
the  same,  with  Harriett  N.  Bliss,  as  witness, 

'"Alpheus  S.  Bliss,  the  trustee,  being  sworn,  testifies  to  the 
execution  of  the  paper  with  the  other  parties;  and  that  the 
contract  is  now  in  force;  that  all  the  annuities  had  been 
paid  to  July  27,  lS7:i." 

The  envelope  thus  filed,  enclosing  the  contract,  and  the 
paper  written  upon,  as  above,  was  placed  in  the  safe  used 
by  the  Probate  Court,  and  there  found  after  the  commence- 
ment of  this  suit  in  August,  188().  In  the  mean  time  the 
then  judge,  and  register  of  probate,  had  both  deceased. 
There  was  no  other  mention  of  this  contract  of  annuity 
shown  to  exist  in  the  records  of  the  Probate  Court.  At  the 
time  it  was  thus  filed  and  placed  in  the  safe  of  the  Probate 
Court,  nothing  was  due  upon  the  contract,  and  nothing 
would  be  due  thereon  until  the  27th    of   the    same  July, 

The  sum  then  falling  due,  and  the  installment  which  fell 
due  July  27,  1S74,  were  duly  paid  by  the  heirs,  since  which 
time  nothing  has  been  paid  on  the  contract.  Tlius  the 
records  of  the  Probate  Court  showed  a  widow  sui'viving. 
nothing  that  the  law  requires  to  be  set  out  to  the  widow 
set  out  to  her,  a  recognition  of  the  annuity  by  several  pny- 
ments  thereon  by  the  administrators,  the  lodging  of  it  with 
filing  and  proof  of  it,  as  before  stated,  in  the  Probate  Court, 
and  no  distribution  of  the  estate  to  the  heirs,  but  a  denial 
thereof. 

Before  the  administrator  de  bonis  non  was  ajtpointed,  tlu; 
heirs,  in  running  the  factory,  became  largely  indebted  to 
Faulkner,  Kimball  &  Co.,  of  Boston,  for  advances.  To  se- 
cure the  indebtedness  thus  created,  the  heirs  of  the  estate 
gave  them  a  mortgage,  April  27,  18(if*,  of  all  tlie  real  estate 
belonging  to  the  estate.     Faulkner,  Kimball  &  Co,  were  not 
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then  shown  peFsonally  to  have  had  notice  of  the  annuity 
to  the  widow,  except  as  effected  by  the  land  records  of  the 
town,  showing  the  title  to  the  property  mortgaged  to  be  in 
Walter  Little,  deceased,  and  the  records  of  the  Probate 
Court  in  regard  to  the  settlement  of  his  estate.  The  mort- 
gage was  taken  through  Homer  W.  Heaton,  Esq.,  their 
attorney.  He  had  been  attorney  for  the  oratrix  in  regard 
to  the  annuity,  and  when  he  took  the  mortgage  knew  all 
about  the  annuity  as  it  stood  related  to  the  estate,  and  the 
heirs'  right  therein;  and  May  11,  1868,  communicated  to 
Faulkner,  Kimball  &  Co.,  full  knowledge  in  regard  to  the 
same.  The  amount  due  under  the  mortgage  was  finally 
settled  in  March,  1870,  The  annuity  due  the  widow  was 
then  fully  made  known  to  Mr,  Faulkner  and  to  Chester 
Bugbee,  who  assisted  the  heirs  in  paying  the  sum  due 
thereon,  and  took  an  assignment  of  the  mortgage.  Mr. 
Bugbee  was  a  signer  on  the  bond  from  Hazen  A.  Little  to 
the  administrator  de  bonis  non,  for  the  payment  of  the  annu- 
ity among  other  things.  He  having  deceased,  his  adminis- 
trator, who  also  knew  of  the  existence  of  the  annuity,  in 
March,  1877,  procured  a  foreclosure  of  the  mortgage  against 
the  heirs,,  but  did  not  make  either  the  oratrix  or  the  admin- 
istrator de,  bonis  non  parties  to  the  same,  the  same  to  become 
absolute  April  1,  1878.  On  the  decree  becoming  absolute, 
by  a  previous  arrangement  with  the  heirs,  the  defendant 
Geo,  S.  Sibley  paid  the  amount  due  on  the  decree,  ■  about  . 
J2,ii-!5,  and  took  a  deed  of  the  premises  covered  by  the 
mortgage  from  the  administrator  of  Bugbee's  estate.  The 
premises  conveyed  are  shown  to  have  been  then  worth 
*5.lt00.  Geo.  S.  Sibley  is  brotlier-in-law  of  Hazen  A.  Little; 
and,  before  making  the  purchase  and  taking  the  deed, 
knew  of  the  ante-nuptial  contract  and  the  annuity  due  and 
falling  due  thereunder.  He  caused  the  land  records  where 
the  estate  is  situated  and  the  probate  records  to  be  exam- 
ined before  making  such  purchase,  and  finding  no  charge 
of  th6  annuity  upon  tlie  real  estate,  was  advised  he  could 
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safely  purchase  the  same,  without  heiug  affected  l>y  tlie 
oratrix's  claim,  if  any  she  had.  In  the  ante-nuptial  agree- 
ment there  is  no  express  agreement  of  the  intestate  to  pay 
the  oratrix  an  annuity  of  *3U0.  The  intestate  therein  cov- 
enants not  to  claim  any  property  of  which  the  oratrix  was 
then  possessed,  either  while  she  was  living  or  after  her  de- 
ce^lse;  and  the  oratrix  therein  covenants,  that,  in  case  the 
marriage  should  be  solemnized,  and  siie  should  survive  the 
intestate,  "she  shall  not  claim  or  have  any  portion  out  of 
any  estate  he  may  leave  at  his  decease,  except  an  allow- 
ance or  annuity  of  two  hundred  dollars  per  year,  during 
the  time  of  her  natural  life,  and  she  hereby  waives  all  other 
and  further  allowance,"  &c.  This  covenant  was  a  limitation 
on  her  rights  in  the  estate,  heneficial  to  the  heirs.  There 
being  no  express  agreement  by  the  intestate  that  his  estate 
should  pay  the  annuity,  it  might  be  doubtful  whether  the 
oratrix  could  claim  that  the  heirs  should  pay  her  the  annu- 
ity, rather  than  allow  her  to  take  that  portion  of  the  estate 
which  the  law,  in  the  absence  of  such  a  contract,  would 
give  to  her.  But  this  question  does  not  arise  in  the  case. 
The  heirs  and  administrators  have  all  acquiesced  in  the 
right  of  the  oratrix  to  receive  the  annuity  in  lieu  of  the  pro- 
visions made  by  the  law.  She  has  also  manifested  a  pur- 
pose to  perform  the  covenant  slie  entered  into  w^ith  the 
intestate.  The  question  is.  What  are  the  oratrix's  rights 
under  the  facts  of  the  case,  as  already  stated?  The  counsel 
for  the  defendants  has  furnished  a  most  elaborate  brief, 
and  therein  discussed  many  questions,  which,  in  the  view 
we  take  of  the  law  applicable  to  the  facts,  do  not  arise  in 
the  case.  The  main  fallacy  underlying  tlie  entire  brief  is 
the  treatment  of  the  oratrix  as  a  common  creditor  of  the 
estate.  ■  The  ante-nuptial  contract  created  no  debt  in  favor  of 
the  oratrix  against  Walter  Little,  or  his  estate.  A  right  to 
receive  money  from  his  estate  might  or  might  not  arise  out 
of  the  contract  in  her  favor.  If  her  decease  antedated  his, 
or  she  deceased  within  less  than  a  year  after  his  decease, 
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she  would  be  entitled  to  nothing  under  it  from  his  estate. 
It  is  merely  a  contract  provision  for  what  she  sliall  receive 
in  a  certain  event  out  of  his  estate,  in  lieu  of  the  provisions 
made  for  the  widow  by  law.  It  was  not  even  a  contingent 
claim  against  his  estate  which  existed  at  his  decease,  in 
the  ordinary  acceptation  of  that  term,  and  sees.  2204  to  2214 
R.  L.,  relating  to  such  claims,  are  not  applicable  to  the  claim 
she  now  presents.  If  it  were  such  a  claim,  she  did  enough, 
if  it  were  seasonably  done,  to  protect'  her  rights  under  sec. 
2204,  That  section  only  requires  that  such  claims  shall 
'■  he  presented  with  the  proof  to  the  Probate  Court,  or  to  the 
commissioners,  who  shall  state,  in  their  report,  that  such 
claim  was  presented  to  them."  There  is  no  provision 
of  the  statute  which  requires,  that  the  Probate  Court  or 
commissioners  shall  allow  the  claim.  From  its  very  nature 
it  cannot  be  allowed;  because  it  is  not  as  yet  a  debt  against 
the  estate,  but  only  a  contingent  claim,  which  on  the  hap- 
pening of  the  contingency  becomes  a  debt  against  the  es- 
tate. All  the  provisions  of  the  statute  on  the  subject  of 
contingent  claims  relate  to  such  claims  as  on  the  happening 
of  the  contingency  may  become  a  debt  against  the  estate — 
such  a  debt  that  the  bolder  would  have  the  right  to  share 
in'  the  distribution  of  the  estate  with  the  other  creditors. 
An  annuity  is  contingent,  and  if  the  intestate  was  under 
contract  obligation  to  pay  it  from  year  to  year,  so  far  as  it 
was  not  due  at  the  decease  of  the  intestate,  a  proper  con- 
tingent claim  to  be  presented  under  the  provisions  of  the 
statute  against  the  estate.  Such  was  the  claim — a  debt 
upon  the  bond  of  the  intestate  for  the  payment  of  an  annuity 
of  $100  during  the  life  of  the  annuitant — in  Blackmer  v. 
Blackmer.  5  Vt.  355.  In  the  case  at  bar.  the  oratrix  had  no 
right  to  share  with  the  other  creditors  of  the  estate  in  the 
payment  of  their  debts.  The  ante-nuptial  contract  did  not 
relate  to,  nor  touch,  the  estate  until  the  creditors  were  all 
paid  in  full.  It  related  solely  to  the  distribution  of  what 
was  left  of  the  estate  after  the  creditors  were  all  paid.     The 
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present  application  is,  that  she  may  receive  from  the  estate 
left  after  paying  the  creditors,  her  due  share  and  propor- 
tion of  the  same  as  determined  hy  the  ante-nuptial  contract, 
or  the  provisions  of  the  law.  By  the  provisions  of  the 
statute  a  homestead  and  dower  in  the  real  estate  immedi- 
ately upon  the  decease  of  the  intestate,  and  a  right  to  one 
third  of  the  personal  estate  above  what  was  necessary  for 
the  payment  of  the  debts,  vested  in  the  oratrix,  unless  she 
was  barred  therefrom  by  the  provisions  of  the  ante-nuptial 
contract.  Her  covenant  to  receive  the  annuity  in  lieu  of 
the  provision  of  the  law  did  not  bar  her  from  claiming  the 
homestead,  dower,  and  one  third  of  personal  property. 
Mann  v.  Mann's  Est.  53  Vt.  48.  It  is  there  shown  that  a 
performance  of  the  ante-nuptial  contract  on  the  part  of  the 
intestate  or  his  estate  is  an  essential  prerequisite  of  the 
right  of  the  estate  to  set  up  the  widow's  covenant  therein 
as  a  bar  to  her  rights  in  and  to  the  estate  as  declared  by 
the  statute. 

The  only  section  of  the  statute  relating  to  barring  a 
widow  of  dower  is  sec.  aSlO,  R.  L.  There  is  no  statute 
which  in  terms  bars  her  of  a  homestead.  That  portion  of 
sec,  aai'J,  which  is  applicable  to  the  oratrix,  reads  as  follows: 
"But  if  the  widow  was  not  the  first  wife  of  the  deceased, 
and  he  leaves  no  issue  by  her,  and  an  agreement  was  en- 
tered into  between  them,  previous  to  their  marriage,  in  rela- 
tion to  the  widow's  claim  on  the  estate  of  her  husband  in 
lieu  of  dower,  and  if.  in  the  opinion  of  the  court,  she  has  a 
sufficient  provision  for  her  comfortable  support  during  life, 
the  court  may  deny  to  such  widow  her  dower,  or  any  pro- 
vision other  than  such  as  is  provided  by  the  agreement  be- 
tween the  parties."  The  homestead  is  only  inferentially 
extinguished  by  the  provision;  and  the  oratrix's  right  to 
homestead  and  dower  is  not  barred  by  it  until  the  Probate 
Court  has  so  adjudged.  The  heirs  have  never  called  upon 
the  Probate  Court  to  make  any  adjudication  upon  the  ora- 
trix's  right  to  homestead,  dower,  and  thirds  in  the  estate. 
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The  Probate  Court  never  has  passed  upon  the  sufficiency  of 
the  annuity  in  lieu  of  homestead,  dower,  and  thirds,  except 
by  refusing  to  distribute  the  estate  to  the  heirs,  on  her  ob- 
jection that  she  was  not  secured  in  the  payment  of  the 
annuity.  The  oratrix,  instead  of  standing  like  a  common 
creditor  of  the  estate,  stands  upon  the  right  of  a  widow  to 
share  with  the  heirs  in  the  distribution  of  the  estate. 

She  is  not  therefore  affected  adversely  by  a  failure  to 
present  the  ante-nuptial  contract  to  the  commissioners  or  to 
the  Probate  Court,  seasonably,  or  within  the  time  limited 
by  the  statute  for  the  presentation  of  contingent  claims. 
She  was  willing  to  receive  the  annuity  in  accordance  with 
the  contract,  in  lieu  of  homestead,  dower,  and  thirds,  if  it 
should  he  paid  to  her.  She  was  only  bound  to  be  vigilant 
against  a  distribution  of  the  estate  to  the  heirs,  unless  her 
rights  were  recognized  and  secured.  This  she  has  done.  The 
payment  of  tlie  annuity  is  a  condition  precedent  to  the  right 
of  the  heirs  to  take  the  whole  estate.  When  they  cease  to 
pay  the  annuity,  she,  as  against  them,  has  the  right  to 
assert  her  claim  to  that  portion  of  the  estate  which  the  law 
gives  to  her,  at  least  until  the  heirs  procure  a  decree  of  the 
Probate  Court  declaring  that  she  shall  be  barred  therefrom, 
by  reason  of  the  sufficiency  of  the  provisions  of  the  ante- 
nuptial contract.  If  the  administrators  and  heirs  had 
refused  to  recognize  and  pay  the  annuity  her  right  to  home- 
stead, dower,  and  one  third  of  the  persona]  estate  remaining 
after  the  payment  of  the  debts,  would  have  been  absolute, 
and  they  could  not,  in  the  Probate  Court  or  in  a  court  of 
equity,  have  set  up  her  covenant  in  the  ante-nuptial  con- 
tract to  defeat  her  claim  and  right  thereto.  It  is  manifest 
that  the  Probate  Court  would  make  no  decree  barring  her 
of  homestead,  dower,  and  one-third  of  the  personal  estate, 
without  requiring  ample  security  for  the  payment  of  the 
annuity  promptly  as  it  should  fall  due.  It  is  equally 
manifest  that  the  statute  contemplates  that  such  a  decree 
shall  be  made  bv  the  Probate  Court,  if  at  all,  while  the 
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estate  is  in  hand,  and  the  homestead,  dower,  and  a  third  of 
the  personal  property,  or  some  portion  of  them,  can  be 
awarded  to  her,  if  the  provisions  of  the  ante-nuptial  con- 
tract are  found  insufficient.  The  oratrix  is  no  more  in  the 
fault,  in  failing  to  procure  such  a  decree  seasonably,  than 
are  the  heirs  and  those  who  stand  upon  their  rights.  Both 
parties  have  gone  along  under  the  ante-nuptial  contractuntil 
the  heirs  have  received  and  used  up  all  the  personal  property 
and  a  considerable  portion  of  the  real  estate  of  the  estate. 
Now  the  heirs  and  those  who  stand  in  their  rights  continue 
to  hold,  and  to  take  the  use  of  the  remainder  of  the  real 
estate,  and  refuse  to  pay  the  annuity.  It  is  certainly  in- 
equitable to  allow  the  heirs  to  do  this.  The  payment  by  the 
heirs  and  estate  of  the  annuity  for  fourteen  years,  and  the 
receipt  of  the  same  by  the  oratrix,  together  with  the  other 
facts  in  regard  to  the  receipt  and  use  of  the  property  by  the 
heirs,  make  it  a  proper  case  for  equitable  jurisdiction.  The 
functions  and  powers  of  the  Probate  Court  are  not  adequate 
for  the  proper  adjustment  of  such  a  case,  and  probably  not 
at  all  to  extinguish  the  homestead,  Manny.  Mann's  Est., 
supra.  As  regards  the  heirs,  we  think  there  can  be  no 
doubt  but  they  are  in  law  and  equity  liound  either  to  pay 
the  oratrix  the  annuity  in  arrear,  and  to  secure  the  pay- 
ment of  that  which  hereafter  may  fall  due,  or  to  yield  to 
her  the  liomestead  and  dower  in  the  whole  real  estate 
originally  belonging  to  the  estate,  out  of  that  portion  of  the 
real  estate  not  sold  by  the  administrator  de  bonis  non, — which 
sale  was  really  for  the  payment  of  the  debt  of  the  heirs  to 
the  former  administrators, — and  to  account  for  the  rents  and 
profits  of  the  same  since  they  ceased  to  pay  the  annuity. 
By  the  ante-nuptial  contract  the  annuity  takes  the  place,  if 
in  the  judgment  of  the  Probate  Court  sufficient,  of  home- 
stead, dower,  and  one  third  of  the  personal  estate.  The 
oratrix's  dower  would  be,  in  this  case,  a  life  estate  in 
one  third  of  all  the  real  estate  of  which  the  intestate  died 
seized.     In  this  one  third,  she  would  also  take  the  reversion 
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of  the  liomestead  of  the  value  of  five  hundred  dollars.  The 
annuity  being  a  substitute  for  these  provisions  of  the  statute, 
when  the  heirs  refuse  to  furnish  the  substitute,  it  is  the  duty 
of  a  court  of  equity,  as  ag^ainst  the  heirs,  to  give  to  her  the 
homestead  and  dower  right  in  the  real  estate,  and  the  use 
of  the  same  from  the  time  they  refuse  to  pay  the  annuity- 
Nor  do  we  think  that  defendant  Sibley  stands  in  any 
better  position  in  regard  to  the  claim  of  oratrix  than  do  the 
heirs  of  Walter  Little.  He  stands  upon  the  rights  secured 
by  a  foreclosure  of  the  mortgage  given  by  the  heirs  to 
Faulkner,  Kimball  &  Co.  The  heirs  could  convey  no  greater 
right  to  the  real  estate  than  they  had  under  the  statute.  By 
the  statute  they  did  not  take  the  right  of  the  oratrix  to  a 
homestead  and  dower,  only  provisionally  under  that  portion 
of  sec.  221!).  already  quoted.  Faulkner,  Kimball  &  Co.,  and 
all  intervening  holders  of  the  mortgage,  besides  the  actual 
knowledge  of  the  rights  of  the  oratrix  to  a  portion  of  the 
estate,  took  the  same  affected  by  the  notice  and  knowledge 
which  the  land  records  of  East  Montpelier.  and  the  probate 
records  showed,  as  to  the  existence  of  the  widow  and  her 
rights  to  the  estate.  The  notice  and  knowte<Ige  thus  fur- 
nished are  ample  to  protect  the  oratrix's  rights  in  the  estate, 
without  resorting  to  the  knowledge  which  Mr,  Heaton  had 
when,  as  attorney  of  Faulkner,  Kimball  &  Co.,  he  took  the 
mortgage.  But  knowledge  of  an  attorney.  Qgpecially  when 
immediately  communicated  to  his  client,  is  the  knowledge 
of  the  client.  Besides,  Faulkner,  Kimball  &  Co.  took  the 
mortgage  to  secure  an  antecedently  existing  debt.  They 
parted  with  nothing  on  the  strength  of  the  mortgage.  Un-' 
der  the  decision  of  Austin  v.  Curtis,  31  Vt.  ii-l,  tliis  would 
not  make  them  bona  fide  holders  of  the  mortgage  security 
for  value,  so  as  to  cut  off  any  equitable  rights  which  the 
oratrix  had  to  thu  premises  mortgaged.  The  result  is,  that 
the  oratrix  is  entitled  to  a  decree,  that  the  defendants  pay 
to  the  oratrix  the  annuity  now  due,  with  interest  from  the 
time  it  fell  due  from  time  to  time,  and  secure  future  pay- 
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ments  thereof  to  the  satisfaction  of  the  Court  of  Chancery, 
upon  which  being  done,  the  oratrix  is  to  relinquish  all  rights 
which  she  as  the  widow  of  Walter  Little  otherwise  would 
have  under  the  law  to  his  estate:  and  in  default  of  compli- 
ance with  the  foregoing,  then  the  oratrix  is  to  have  decree 
setting  out  to  her  a  homestead  and  full  dower  of  all  the  real 
estate  of  which  Walter  Little  died  seized,  from  that  portion 
thereof  not  sold  by  the  administrator  de  bonis  iion.  and  to 
have  the  rents  and  profits  of  the  same  since  July  27.  1ST3, 
when  the  first  installment  of  the  annuity  fell  due.  the 
same  to  be  ascertained  by  a  proper  reference  to  a  master; 
and  the  cause  is  remanded  to  the  Court  of  Chancery,  with 
a  mandate  modifying  the  pro  forma  decree  to  correspond 
with  the  views  here  expressed. 

Some  question  has  been  made  as  to  costs.  We  think  that, 
notwithstanding  the  modification  of  the  decree  of  the  Court 
of  Chancery,  the  oratrix  is  entitled  to  her  costs  against  all 
the  defendants  except  the  administrator  de  bonis  non,  Dwi- 
nell,  in  the  Court  of  Chancery  and  in  this  court.  He  is  a 
proper  party  to  the  bill,  and  not  entitled  to  recover  costs. 
But  as  his  connection  with  the  case  arises  wholly  by  reason 
of  his  being  administrator,  and  if  costs  were  awarded 
against  him,  he  would  have  the  right  to  charge  them  to  the 
estate,  no  costs  are  allowed  against  him. 
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GEORGE  W.  McNEISH  v.  THE  U.   S.  HULLESS    OAT 
COMPANY. 

Partnership,  Death  of  Partner.     Dissolution,  When  for  the 
Jury  to  Determine-    Evidence.     Rule  21,  Wash- 
ington Co.  Ct.    Deposition.   Practice. 

1.  While  the  death  of  a  partner  Kanerall;  irotks  the  disKolntioa  of  n  partnerahlp,  it 

does  not  have  that  effect  wben  the  partnerahlp  contract  shows  the  iateiitloo  at 
the  parties  was  to  give  It  a  ootitluulng  existence;  as  irhen  It  takes  the  fiirui  of  a. 
Joint  stock  aanociation,  with  traiislerable  shares,  olBceni,  lecords,  and  a  gun- 
erat  agent  to  transact  the  bualiiess. 

2.  It  Is  for  the  jury  to  determine  on  a  reasonable  constrnrtinn  of  the  articles   o( 

agreemenc.  Interpreted  liy  tbe  kind  of  biulnesR  contemplated,  sad  the  manner 
of  transacting  it,  whether  the  Intention  was  that  the  partnership  should  be  con- 
tlnuiog,  or  dissolved  by  the  death  of  a  partear. 

3.  DealliiK  In  hutlcit  oati  was  tbe  main  business  of  the  partnership,  under  the  con- 

trol of  a  general  agent,  with  a  prorislon  that  lie  "  affairs  "  were  to  be  kept 
secret;  Held,  that  the  partners  might  be  liable  tor  commnn  mtU  purchased  by 
an  agent,  althonxb  It  was  not  proved  that  they  knew  of  the  transaction ;  and 
that  it  was  their  duty  to  see  to  It,  that  their  agents  transacted  □□  buslocsa  out- 
side the  scope  of  the  partnership. 

4.  What  the  agent  said  to  the  vendor  at  tbe  time  of  the  sale  aa  to  who  the  partners 

were  and  what  their  responsibility,  was  admissible  evidence. 

5.  Deposition.    Chakqb.     Pkactub.     It  is  presumed  that  there  was  no  error  In 

the  charge  of  the  court,  or  in  admitting  a  deposition,  when  no  copies  of  them 
were  furnished  the  Supreme  Court,  though  referred  to  and  made  a  part  of  tbe 
exceptions;  and  that  the  court  exercised  its  diacretion  In  admitting  »• 
deposition. 

6.  DBPOsmoH.    Notice.    A  rule  of  court  baa  been  complied  with,  which  requires 

notice  to  be  given  tor  the  taking  of  a  deposition  out  of  tbe  Slate  fifteen  days 
before  the  term  of  court,  when  notice  was  given  only  fifteen  days  prior  (o  an 
adjourned  term,  the  otljournmont  having  been  announced  through  the  public 
press;  and  also,  although  the  taking  of  the  depoaltiou  was  adjourned  to  a  time 
only  three  daya  prior  to  the  adjourned  term,  tlie  opposite  party  not  appearing. 

T.  The  depositions  were  properly  in  the  hands  of  the  jury,  although  no  special  leave 
wa^  granted  by  tlie  court,  the  court  having  remarked  In  ita  charge  tbat  tbs 
"  depositions  would  be  before  them." 

S.    It  is  in  tbe  discretion  of  the  court  to  relax  tbe  rules  of  court. 

Assumpsit,  Trial  by  jury,  March  Term,  1884,  Washing- 
ton County,  Powers,  J.,  presiding.  Verdict  for  the 
plaintiil. 
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The  plaintiff  lived  in  'Sew  York.  It  was  claimed  that 
the  defendant  company  was  composed  of  members  in  Sew 
York  and  Vermont,  The  writ  was  served  on  Sidney  Wal- 
lace, Wm.  F.  Gillett,  X.  W.  Vinson,  \Vm.  Clark;  and 
Charles  S.  "Wallace  was  afterwards  cited  in.  It  appeared 
on  trial,  that  the  said  parties,  who  lived  in  Vermont,  and 
certain  other  parties  living  here,  and  one  J.  K.  Sanborn, 
who  lived  in  Pennsylvania,  some  years  ago,  and  before 
the  account  in  question  accrued,  agreed  to  form  a  co- 
partnership,- and  drew  up  and  signed  articles  of  agree- 
ment. The  plaintiffs  account  was  for  51-t  bushels  of  com- 
mon oats,  claimed  to  have  been  sold  to  the  said  U.  S.  Hulless 
Oat  Company,  and  purchased  by  said  C.  S.  Wallace,  a  sub- 
agent,  at  the  instance  of  said  Sanborn,  who  claimed  to  be 
the  general  agent  of  the  company.  It  appeared  that  two  of 
the  parties  who  signed  the  original  articles  of  agreement, 
deceased  before  said  account  accrued;  and  it  did  not  appear 
that  the  defendants,  Vinson  and  Gillett,  ever  consented  to 
continue  said  partnership,  or  to  proceed  with  that  or  any 
•other  partnership  after  their  decease.  But  the  business 
after  their  decease  was  not  closed  up  or  liquidated,  but  pro- 
ceeded as  before,  though  there  was  no  evidence  that  Gillett 
and  Vinson  knew  what  was  being  done  by  the  company.  It 
did  not  appear,  that  said  Vinson  and  Gillett  knew  anything 
about  the  purchase  of  common  oats,  or  ever  consented  to 
the  purchase  of  such  oats.  It  did  appear,  that  some  of 
the  other  defendants  held  meetings,  and  agreed  to  con- 
tinue the  partnership,  and  extend  it  beyond  the  scope  of 
the  original  agreement;  but  it  was  not  claimed,  and  it  did 
not  appear,  that  said  Vinson  and  Gillett  ever  consented  to 
any  such  arrangement,  or  ever  knew  what  said  company 
was  doing. 

The  main  question  was  as  to  the  liability  of  Gillett  and  • 
Vinson.    The  articles  of  agreeinent  stated  in  part,  that  the 
subscribers 

"Do  form  themselves  and  create  themselves  into  a  co- 
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partnership  or  company,  to  do  the  business  of  cultivating^, 
and  fitting  for  use,  as  food  for  man  and  feed  for  animals, 
and  for  seed,  the  grain  known  by  the  name  of  hulless 
oats,  and  find  a  market  for  the  same  in  every  portion  of 
the  United  States  of  America,  and  in  every  other  portion  o£ 
the  world. 

"And  the  duration  of  this  co-partnership  shall  be  the 
term  of   five  years   from  the  first  day  of  Januarv,  A.  D. 

isro. 

"  And  this  co-partnership  shall  be  known  and  designated 
The  United  States  Hulless  Oat  Company." 
*  •  •  •  "The  general  agent  shall  not,  nor  shall  any  of 
the  officers  of  the  company,  contract  any  debt  for  any  pur- 
pose whatever,  unless  authorized  to  do  so  by  the  company. 
Neither  shall  the  company  contract  any  debt  without  the 
consent  of  each  member  made  in  writing."    •    •     •     * 

'■  It  shall  be  the  duty  of  the  officers  and  members  of  the 
company  to  keep  a  profound  secret  the  rules  and  regula- 
tions of  this  company,  together  with  all  its  contracts  and 
affairs  of  whatever  kind  or  nature,  except  to  parties  in  in- 
terest with  the  company  to  know." 

The  officers  consisted  of  a  president,  secretary,  and  gen- 
eral agent. 

N.  L.  Boijden,  for  the  defendants. 

Two  of  the  partners  deceased  before  the  plaintiff's  ac- 
count accrued.  Neither  Gillett  nor  Vinson  ever  consented 
to  proceed  with  the  business,  or  even  knew  what  the  others 
were  doing.  The  partnership  was  dissolved  by  the  death  of 
the  two  partners.  Story  Part.  s.  l!io;  Woodworth  v.  Dotc- 
ner,  i:t  Vt.  52^. 

The  purchase  of  common  oats  was  not  within  the  scope 
of  the  partnership  agreement,  and  defendants  Gillett  and 
•  Vinson  cannot  be  made  liable  unless  proof  is  adduced  that 
they  knew  of  the  transaction  and  assented  to  it. 

No  such  proof  was  adduced  and  they  knew  notliing  of 
the  transaction  as  exceptions  show.  McNeil  v.  Beynokh, 
!(  Ala.  ;Ji:t;  Goodman  v.  IVhite.  -ib  Miss.  IG;};  8  Mich.  o-iO; 
Cluyfon  V.  Hardy,  27  Mo.  b-iH;  30  N.  Y.  ^41;  Chapman  v. 
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Deverenx,  32  Vt.  fi!6.  The  dei>osition  was  iuipi\>|»erly  ad- 
mitted, Coftrill  V.  Vaiiduzen.  22  Vt.  511;  Xoyex  v.  Ciish- 
man.  25  Vt.  31N'. 

C.  TT,  Porter,  for  the  plaintiff. 

The  death  of  the  two  partners  did  not  dissolve  the  part- 
nership, as  it  was  designed  to  be  continuing.  Teiuiey  v, 
-V.  E.  Protective  Union.  37  Vt.  04:  ICii/Aer  v.  Wuif.  50  Vt. 
301^.     The  deposition  was  properly  admitted. 

Rules  of  court,  and  practice  under  them,  are  subject  to 
control  and  mollification  by  the  court  in  its  discretion,  in 
the  interests  of  justice,  and  no  exception  lies  to  rulings  re- 
specting them.     Bank  v.  Marsh.  40  Vt.  44;i. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  I.  As  contended  by  the  counsel  of  Gillett  and 
Vinson,  generally  the  death  of  a  partner  works  the  dissolution 
of  the  co-partnership.  Usually,  each  partner  is  the  agent 
of  all  the  other  partners  in  regard  to  the  transaction  of  the 
partnership  business;  and  thus,  special  confidence  andtrust 
are  reposed  by  each  partner  in  all  the  others,  ^VlK'n  <)ne 
partner  is  removed  by  deatli,  his  judgment  and  discretion 
in  the  management  and  transaction  of  the  partnership  busi- 
ness is  forever  at  an  end;  and,  in  an  ordinary  partnership, 
it  is  not  within  the  contemplation  of  either  the  deceased 
partuer,  or  of  his  associates,  that  the  partnership  business 
should  proceed  so  as  to  bind  his  estate,  or  the  surviving 
partners,  by  new  transactions  after  such  decease.  The  law 
holds,  in  ordinary  partnei"ships,  that  the  decease  of  a  part- 
ner works  its  dissolution,  because  such  is  clearly  the  inten- 
tion and  scope  of  the  contract  of  partnership.  But  the 
partnership  contract  may  be  such  as  to  clearly  show  that  it 
was  the  intention  of  the  parties  to  it  to  give  it  a  continuing 
existence,  although  there  should  intervene  a  withdrawal  of 
some  of  its  members  by  transfer  of  stock,  or  their  interest 
in  the  partnership,  or  by  death.     Hence,  wlit-ro,  as  in  the 
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case  at  bar,  the  partnership  takes  the  form  of  a  joint  stock 
association,  with  shares  transferable,  with  the  form  of  a 
corporation,  with  regular  officers,  meetings,  and  records, 
witli  a  limitatiou  upon  the  agency  of  the  different  partners 
in  the  transaction  of  the  partnership  business,  and  the  trans- 
fer of  the  transaction  of  the  business  wholly  to  a  general 
agent,  when  one  or  more  of  the  partners  decease,  the  ques- 
tion that  arises,  is,  whether,  upon  a  fair  and  reasonable  con- 
struction of  the  articles  of  agreement,  interpreted  by  the 
kind  of  business  contemplated,  and  the  manner  of  transact- 
ing the  business,  it  was  the  intention  that  the  partnership 
should  be  continuing,  or  that  it  should  be  dissolved  by  the 
death  of  one  or  more  of  the  partners.  In  Tenney  v.  N.  E. 
Protective  Union,  37  Vt.  04,  and  in  Walker  v.  Wait,  50  Vt. 
608,  it  is  held,  that,  in  this  class  of  cases,  it  is  proper  to  sub- 
mit to  the  trier  of  facts  to  determine  whether  the  partners 
contemplated  and  intended,  under  the  articles  of  partner- 
ship, and  all  the  facts  and  circumstances  attending  the 
transaction  of  the  partnership  business,  both  before  and 
after  such  death,  and  the  provisions  for  the  transfer  of  the 
stock,  that  the  partnership  should  continue  and  go  forward 
in  its  business  notwithstanding  some  of  the  members  might 
decease.  There  was  clearly  evidence  in  the  case,  which  en- 
titled the  plaintiff  to  go  to  the  jury  on  this  question,  as  it 
was  submitted  in  Walker  v.  Wait,  supra.  The  defendants, 
Gillett  and  Vinson,  were  not  entitled  to  have  the  County 
Court  hold  as  a  matter  of  law  that  the  death  of  Smith  and 
of  Jones,  two  of  the  subscribers  of  the  articles  of  partner- 
ship, wrought  a  dissolution  of  the  partnership.  The  busi- 
ness continued  after  their  decease  the  same  as  before.  The 
business  was  done  in  a  name  other  than  the  name  of  any  of 
the  members.  The  partnership  articles  of  agreement 
provide  that  the  partnership  shall  continue  five  years;  that 
the  stock  may  be  increased  and  diminished,  and  transferred 
in  a  particular  way;  that  the  business  shall  all  be  trans- 
acted by  one  general  agent,  clothed  with  power  to  appoint 
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sub-agonts;  and  that  two  thirds  of  the  members  present  at 
any  regular  meeting  may  transact  the  business  of  the  meet- 
ing. All  this  was  eviiicnce,  on  which  the  plaintiff  had  the 
right  to  have  the  jury  pass  in  determining  whether  the  part- 
ners did  not  intend  that  the  business  should  continue,  not- 
wititstanding  the  decease  of  some  of  the  members.  The 
charge  of  the  court  on  this  question,  or  on  any  question  in 
regard  to  the  liability  of  Qillett  and  Vin-son,  though  re- 
ferred to  and  made  a  part  of  the  exceptions,  has  not  been 
furnished,  by  the  excepting  party,  to  this  court.  No  pre- 
sumption arises  that  it  was  erroneous,  or  lacking  in  any 
essential  requisite  of  a  proper  charge,  on  this  subject.  Tlie 
presumption  is  that  if  was  full  and  to  the  point,  and  for  that 
reason  the  excepting  parties  do  not  furnish  it.  nor  their 
counsel  point  out  any  errors  in  it.  It  must,  therefore,  be 
held  that  there  was  no  error  in  the  action  of  the  County 
Court  on  this  contention. 

II.  It  is  also  contended  that  the  purchase  of  common  oats 
was  not  within  the  scope  of  the  i)artnership  business,  and 
that  the  excepting  defendants  cannot  be  made  liable  for 
tlieir  purchase  without  proof  that  they  knew  of  the  transac- 
tion and  assented  to  it.  Raising,  selling  for  seed,  and  man- 
ufacturing kiilless  o(it»,  was  the  main  business  of  the  part- 
nership, as  set  forth  in  the  articles  of  agreement.  The 
articles  of  agreement  also  provide  that  the  plan  of  the  busi- 
ness for  each  succeeding  year  shall  he  determined  by  the 
stockholders;  and,  e."icept  to  parties  in  interest  with  the 
company,  the  rules,  regulations,  contracts,  and  affairs,  of 
whatever  kind  or  nature,  of  the  partnership,  are  to  be 
kept  a  profound  secret.  Under  these  conditions,  those  deal- 
ing with  the  partnership,  through  its  general  agent  and  sub- 
agents  appointed  by  him,  could  only  have  knowledge  of  the 
scope  of  the  partnership  by  what  it  allowed  the  general 
agent  to  do  in  fact.  The  evidence  tended  to  show  that  the 
partnership  in  its  name,  and  through  its  general  agent,  did 
deal  in  common  oats,  and  manufacture  at  its  mill  oat  meal 
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therefrom.  The  plaintiff,  when  he  sold  the  oats,  which  are 
the  suhject  matter  of  the  suit,  did  not  know,  and  had  no 
means  of  knowing,  that  the  purchase  of  common  oats  was 
not  within  the  scope  of  the  partnership  agreement.  In  fact, 
that  agreement,  by  its  terms,  precluded  liim  from  ascertain- 
ing the  scope  of  the  partnership  agreemeot.  He  could  only 
judge  of  its  scope  from  the  business  conducted  in  its  name 
through  its  accredited  general  agent.  But,  it  is  contended, 
that  it  should  have  been  shown  that  the  excepting  defend- 
ants knew  of  the  transaction  and  assented  to  it.  When 
they  became  members  of  a  partnership,  which  placed  the 
transaction  of  all  its  business  in  the  hands  of  a  general 
agent,  with  a  provision  that  all  its  "  affairs  "  were  to  be  kept 
a  profound  secret,  they  thereby  imposed  upon  themselves 
the  duty  to  see  to  it  that  neither  two  thirds  of  the  members 
authorized  the  transaction  of  any  business  outside  the  scope 
of  the  partnership,  nor  did  the  general  agent  transact  any 
such  business.  The  only  means  they  furnished  the  plaintiff 
to  judge  of  the  scope  of  the  business,  was  what  they  al- 
lowed the  general  agent  in  fa<^t  to  do  in  the  name  of  the 
partnership.  The  onus  of  proving  what,  by  the  articles  of 
the  partnership,  he  was  precluded  from  knowing,  caimot  be 
cast  upon  the  plaintiff.  In  regard  to  the  plaintiff's  knowl- 
edge, and  means  of  knowledge,  of  the  scope  of  the  partner- 
ship business,  the  case  is  widely  distinguishable  from 
Chapman  v.  Devereux,  33  Vt.  GIO.  Ostensibly,  the  partner- 
ship was  dealing  in  common  oats;  and,  not  only,  it  did  not 
furnish  information,  that  this  was  without  the  scope  of  its 
business,  but  it  actively  withdrew  all  facilities  of  learning 
that  it  was,  from  the  plaintiff.  The  County  Court,  on  the 
evidence,  could  not  do  otherwise  than  submit  the  liability  of 
the  defendants,  Gillett  and  Vinson,  to  the  determination  of 
the  jury.  As  the  charge  is  not  furnished  the  presumption  is 
that  it  was  full  and  correct  on  this  point  also. 

III.     The  deposition  of  the  plaintiff,  though  referred   to, 
and  made  a  part  of  the  exceptions,  has  not  been  furnished 
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to  this  court.  No  presumption  arises  that  it  contains  any 
immaterial  matter,  or  that  if  it  does,  it  is  of  such  a  character 
as  would  be  injurious  to  the  defendants.  If,  as  asserted  by 
the  defendants'  counsel,  in  it,  he  relates  a  conversation  with 
the  sub-agent  wlio  purchased  his  oats,  in  regard  to  who 
were  the  partners  and  their  financial  responsibility,  we 
do  not  think  it  was  error  to  admit  it.  He  had  the  right  to 
testify  to  whom  he  gave  credit  in  making  the  sale,  and  how 
he  came  to  give  such  credit. 

IV.  The  taking  of  the  deposition  of  Jeremiali  Smalley 
was  within  the  spirit  of  Rule  'Zl,  Washington  County  Court. 
That  rale  is  to  the  effect  that,  an  ex  parte  deposition,  taken 
without  the  State,  must  be  taken  at  least  fifteen  days  prior 
to  the  first  day  of  the  term  at  which  it  is  to  be  used.  The 
time  for  taking  the  deposition  by  the  notice  was  August 
30;  and  the  time  for  holding  the  September  Term  of  Wash- 
ington County  Court  for  that  j'ear,  as  appointed  by  law,  was 
September  II.  This  was  less  than  fifteen  days.  But  before 
the  notice  was  issued,  it  had  been  announced  through  the 
public  press  that  the  commencement  of  tlie  term  for  actual 
business  would  begin  September  18;  and  that  the  court,  on 
convening,  would  be  adjourned  to  September  i8.  This  was 
done  to  enable  the  presiding  judge,  assigned  to  hold  the 
court,  to  fulfil  another  official  appointment.  By  tliis  an- 
nouncement, that  term  of  court  was  in  fact,  and  for  all 
business  purposes,  to  commence  September  18,  more  than 
fifteen  days  subsequent  to  the  time  set  for  taking  the  depo- 
sition. The  manifest  object  and  purpose  of  the  rule  is  to 
free  parties  and  attorneys  from  the  necessity  of  being  absent 
from  the  State  to  take  depositions,  within  less  than  fifteen 
days  before  they  would  be  required  to  enter  upon  the  active 
duties  of  the  term  of  court,  in  which  the  deposition  is  to  be 
used.  Treating  the  term  as  in  fact  commencing  September 
18,  the  notice  was  within  tlie  spirit  and  requirements  of  tlie 
rule.  But  the  taking  of  the  deposition  was  adjourned  to 
September  13.    This  was  again  within  fifteen  days  of  the 
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actual  commencement  of  the  term.  But  the  defendants 
did  not  attend  at  the  place  appointed  for  taking  the  deposition 
on  August  30.  They  were  not,  therefore,  prejudiced  by 
the  adjournment.  The  magistrate  had  legal  power  to 
adjournthe  taking  as  he  did.  On  these  facts  it  is  difiHcult, 
on  the  presumption  that  the  deposition  was  material,  to 
discover  any  error  that  has  worked  any  injury  to  the  de- 
fendants. But  not  having  furnished  the  deposition,  nor  a 
copy,  this  court  cannot  presume  that  it  was,  in  substance, 
injurious  to  what  they  claimed  on  the  trial.  Besides,  the 
enforcement  and  relaxation  of  rules  of  court  are  within  the 
sound  judgment  and  discretion  of  the  court  making  them. 
It  is  neither  asserted  in  the  exceptions,  that  the  County 
Court  did,  nor  did  not,  exercise  its  discretion,  in  admitting 
the  deposition.  It  admitted  it  pro  forma.  The  question 
is,  was  it  error  thus  to  admit  it  ?  Whatever  may  be  held, 
in  regard  to  its  inhibition  by  the  rule,  to  find  error  in  its 
admission,  it  must  be  held  that  the  County  Court  did  not 
exercise  its  discretion  in  regard  to  the  enforcement  of  the 
rule.  It  is  a  sufficient  answer,  that  the  exceptions  do  not 
assert  that  it  did  not  exercise  its  discretion.  Error  must 
appear.  The  presumption  is,  there  is  no  error,  when  from 
the  statement  in  the  exceptions,  none  appears  affirm- 
atively. 

V.  The  remark  of  the  court,  in  the  charge  to  the  jury, 
tliat  the  "  depositions  would  be  before  them,  "  was  sufficient 
leave  of  the  court  to  allow  the  depositions  to  go  to  the  jury 
under  the  rule  of  the  court  in  that  behalf.  These  are  all 
the  points  insisted  upon  by  the  defendants  in  this  court. 

Judgment  affirmed. 


JAN'UARY  TERM,  1885. 


FRANKLIN  COUNTY,  JANUARY  TERM,  ItifiS. 

Presext:  Powers,  Veazey,  Taft,  and  Bowell,  JJ. 

HOMER  E.  ROYCE  v.   il.  J.  MALONEY  AND  H.  M. 
GOFF. 

Libel.    Pleading. 

1.  In  an  action  tot  libel,  It  is  not  sufficient  tor  the  defendant  to  JuiCiry  the  veiy  wonls 

u  pnblished;  but  he  miutjnstity  Ibem  in  the  sense  nlleKsd  in  tlie  declaration 
under  innuendoes,  when  the  Innnendoes  fairly  explain  them;  (liu«.  the  plaiiitifl 
was  Chief  Jud){e  of  the  S'lpreme  Court;  the  publication  contained  the  follow- 
ing; "  Il(  /mi  recired  prefeiUg  anil/nivrf  /mm  teailiiifi  tili'iantt:"  the  innuendo, 
OF  explanation  giren  io  these  words  In  the  declaration,  was,  "  meaninjc  thereby 
tbat  the  plaintiff  was  jtuiltj  of  briberf  in  bis  said  office."  £e.  The  plea  justi- 
fied the  words  as  true;  tint  did  not  Jiutify  Ihem  in  the  sense  cbarKed  b;  the 
innuendo,  /'irfff,  that  the  plea  wasilefectlve;  that  the  words,  aided  by  the  facts 
alleged  in  the  plea,  were  snsceptihle  of  the  meaning  given  to  them  in  the  in- 
nuendo; and  lliat  it  was  for  the  jury  to  say  whether  they  were  used  in  that  sense 

2,  Kor  does  the  concluding  allegation  in  the  plea,  Ibat  the  defendant  "did  publish  the 

saiit  words  o(  and  concerning  the  said  plaintiff  ai  in  said  first  count,"  &c., 
amount  to  a  justification  of  the  words  in  tbe  sense  imputed  to  tbeui  in  the  in- 
Dueudo;  because  it  the  defendant  Intended  to  charge  the  plaintiff  with  bribery, 
and  wished  to  justify,  the  justification  should  be  la  clear  and  unequivocal  terms. 

Libel.  Heard  on  deninrrer  to  the  defendant's  plea, 
September  Term,  18S4,  Redfield,  J.,  presiding.  Judgment, 
that  the  plea  to  the  first  count  in  t!ie  declaration  (wherein 
bribery  is  averred)  is  sufficient;  that  the  plea  to  the  second 
count  is  insuflBcient,  and  demurrer  overruled. 

Tlie  declaration  alleged,  in  part,  that  the  defendant  pub- 
lished a  malicious  libel  of  and  concerning  the  plaintiff 
"and  of  and  concerning  his  official  conduct  in  said  office 
of  Chief  Judge  of  the  Supreme  Court  of  Vermont,  that  ia 
to  say:  'He' (moaning  tlio  plaintiff)  'has  receiveil  presents 
and  favors  from  leading  litigants '  (meaning  thereby  that 
the  plaintiff  was  guilty  of  bribery  in  his  said  office  of  Chief 
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Judge  by  receiving  valuables  from  parties  having  causes 
for  determination  in  the  court  over  which  the  plaintiff 
then  presided,  with  a  view  to  influence  the  decision  of  the 
plaintiff  in  said  causes)."  The  plea  is  sufficiently  stated 
in  the  opinion  of  the  court. 

Cross  £  Start,  for  tlie  plaintiff. 

The  defendant  should  have  justified  the  publication  in 
the  sense  charged  by  the  innuendo,  and  having  failed  to  do 
60,  the  demurrer  should  be  sustained,  Xott  &  "SVife  v. 
Stoddard,  38  Vt.  25;  HoUoii  v.  Muzzetf,  -JO  Vt.  a65;  Tarry  v. 
Field,  10  Vt.  408;  Skinner  v.  Grant,  Vi  Vt.  450;  Common- 
wealth V.  Snelling,  15  Pick.  321;  Lindsey  v.  Smith,  7  Johns, 
SCO;  Knappv.  Fuller.  55  Vt.  313;  Town.  SI.  &  Lib.  s.  iy«; 
Whar.  Prec.  Ind.  657,  The  language  clearly  indicates  tliat 
the  defendant  intended  the  reader  to  believe  that  the  plain- 
tiff was  a  corrupt  judge;  that  he  was  guilty  of  the  crime  of 
bribery;  and  any  plea  that  does  not  justify  to  this  extent  is 
bad  on  demurrer.  But  there  is  no  claim  in  these  pleas  that 
these  presents  and  favors  were  given,  bestowed,  or  received 
with  any  corrupt  intent  or  motive,  or  that  they  were  for  the 
purpose  of  influencing  the  decisions  of  the  plaintiff  in  any 
of  the  causes  pending  in  the  courts  over  which  the  plaintiff 
presided,  or  that  the  defendant  will  prove  or  attempt  to 
prove  that  the  plaintiff  has  been  guilty  of  the  crime  of 
bribery.  There  is  no  attempt  to  justify  the  words  published 
in  the  sense  alleged  in  the  declaration. 

If  there  are  any  defects  in  the  declaration,  they  are  cured 
.  by  the  pleas.  Probate  Court  v.  Van  Duzen,  Vi  Vt.  135; 
Hoyt  V.  Smith,  32  Vt.  304. 

Wilson  A-  Hall,  H.  C.  Adams,  Farriiigton  &  Post,  and 
A.  (?.  Safford,  for  the  defendant. 

As  the  demurrer  fastens  upon  the  first  substantial  defect 
in  the  pleadings,  the  inquiry  is.  whether  the  words  in  the 
first  count  are  libelous,  and  wliether  they  impute  the  crime 
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of  bribery  ascribed  to  them  by  the  Innuendo.  Gould  PI.  p. 
474,  ss.  3C,  38.  It  will  not  be  eeriously  claimed  that  the 
words  are  libelous  without  the  innuendo.  They  do  not  im- 
pute any  crime,  nor  expose  the  plaintiff  to  ridicule  or  con- 
tempt. Does  the  declaration  contain  any  averment  of  fact 
upon  which  the  innuendo  can  be  sustained?  The  office  of  an 
innuendo  is  to  explain  what  is  before  alleged;  a  mere  form 
of  introducing  explanations,  as  id  est,  &c.  1  Chit.  PI.  406; 
Taft  V.  Howard,  1  D.  Chip.  275;  Fitzsuninons  v.  Cutler,  1 
Aik.  33;  1  Stark.  SI.  &.  L.  41^.4.11:  8  East.  437.  On  the 
principles  laid  down  in  Ryan  v.  Madden,  12  Vt.  5!,  Merritt 
V.  Danforth,  48  Vt.  CS,  Wood  v.  Scoft,  13  Vt.  05,  and  State 
V.  AtKitis,  42  Vt.  '4»'i,  it  is  very  clear  that  the  innuendo 
charging  bribery  is  not  sustained  by  any  prefatory  averment 
of  facts  necessary  to  constitute  the  crime.  Odg.  Lib.  100, 
lie.  The  only  averment  of  fact  in  the  declaration  having 
any  connection  with  bribery  is,  that  the  plaintiff  was  Chief 
Judge.  There  is  no  statement  that  while  he  was  such  that 
he  sat  in  court  as  judge,  or  tried  any  cause.  From  aught 
that  appears  in  the  declaration  the  presents  were  from  liti- 
gants in  courts  of  other  States.  Stark.  Lib.  p.  3ftl;  S  R.  I. 
143.  The  conclusion  of  the  plea  is  the  usual  one  for  a  full 
defence: — "  Did  publish  the  said  words  of  and  concerning 
the  said  plaintiff  as  in  said  first  count  of  said  declaration 
mentioned."  ^.^  means  like, — similar  to.  3  Chit,  PI.  p.  1031- 
3;  Craft  v.  Boite,  1  Saund.  U'ic,  'U-ia. 

The  opinion  of  the  court  was  delivered  by 

Tapt,  J.  The  question  presented  in  this  case  arises  upon 
demurrer  to  the  plea  of  the  defendant  Maloney.  It  is 
alleged  in  the  declaration  that  the  defendant  published  of 
the  plaintiff.  Chief  Judge  of  the  Supreme  Court  of  this 
State,  that  he  receive<l  presents  and  favors  from  leading 
litigants,  with  tbo  innuendo,  "meaning  thereby  that  the 
plaintiff  was  guilty  of  bribery  in  his  said  office  of  Chief 
Judge  by  receiving  valuables  from  parties  having  causes 
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for  determination  in  the  court  over  which  the  plaintiff  then 
presided,  with  a  view  to  influence  the  decision  of  the  plain- 
tiff in  said  causes."  The  plea  justifies  the  words  as  true, 
and  sets  forth  with  sufficient  certainty  the  time,  place,  and 
the  persons  from  whom  the  plaintiff  is  claimed  to  have  re- 
ceived presents  and  favors  and  the  suits  in  which  said 
persons  were  parties  litigant.  The  plaintiff  contends  that 
the  plea  does  not  answer  the  innuendo;  that  it  is  silent  upon 
the  question  of  whether  the  defendant  meant  hy  the  words 
used  to  impute  hrihery  to  the  plaintiff;  and  insists  that  the 
plea  should  have  justified  the  words  in  the  sense  charged 
by  the  innuendo;  and  that  in  this  respect  it  is  defective. 
The  rule  upon  this  subject  is  stated  by  Peck,  J.,  in  Nott  and 
Wife  V.  Stoddard,  38  Vt.  35,  viz.:  ''Where  the  wortjs  are 
ambiguous,  it  is  competent  for  tlie  plaintiff  tlius  (by 
innuendo)  to  allege  the  meaning  of  defendant  in  the  lan- 
guage which  he  used,  and  it  is  for  the  jury  to  find  the  sense 
in  wliich  the  words  were  spoken.  In  such  case  it  is  not 
sufficient  for  the  defendant  to  justify  the  very  words;  he 
must  justify  them  in  the  sense  alleged  in  the  declaration." 
The  case  of  Ames  v.  Hazard,  8  R.  I.  143,  holds  the  same 
doctrine,  the  court  saying:  "While  a  defendant  is  not 
bound  to  justify  any  forced  construction,  made  by  way  of 
innuendo  upon  the  language  of  the  publication,  .he  is  bound 
to  more  than  a  literal  justification;  he  must  justify  the 
substance  of  the  publication,  its  character,  and  its  imputa- 
tions; and  he  must  justify  in  the  sense  in  which  the  in- 
nuendoes explain  it,  if  they  explain  it  fairly." 

If  the  words  used  by  the  defendant  are  susceptible  of 
the  meaning  contended  for  by  the  plaintiff,  it  is  clear  to  us 
that  the  plea  is  insufficient;  for,  if  the  plaintiff  should 
traverse  tlie  plea,  and  the  jury  should  find  that  he  did  re- 
ceive some  present  or  favor,  the  defendant  would  be  en- 
titled to  a  verdict,  even  if  it  appeared  that  such  present  or 
favor  was  not  in  connectiim  with  any  suit  or  litigation,  and 
made  or  granted  without  reference  to  the  decision  in  any 
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cause;  so  that  to  hold  such  a  plea  good,  would  enable  the 
defendant,  by  the  form  of  his  plea,  to  defeat  the  plaintiff's 
action,  although  the  jury  might  find  that  he  charged  the 
plaintiff  with  bribery,  when  he  knew  he  was  innocent.  Are 
the  words  used  in  the  publication  susceptible  of  the  mean- 
ing given  them  in  the  innuendo?  It  is  stated  in  the  dec- 
laration that  the  plaintiff  was  Chief  Judge  of  the  Supreme 
Court  of  the  State:  and  that  the  defendant  published  of  and 
concerning  him  and  his  official  conduct  as  such  judge  the 
words:  "He  has  received  presents  and  favors  from  leading 
litigants."  In  disposing  of  this  question,  the  rules  of  plead- 
ing require  us  to  consider,  in  connection  with  the  facts 
stated  in  the  declaration,  all  those  alleged  in  the  plea;  as  it 
is  a  lule,  tliat  a  defect  in  pleading  is  aided,  if  the  pleading 
is  answered  in  such  a  manner  that  an  omission  or  informal- 
ity is  expressly  or  impliedly  supplied,  or  rendered  formal  or 
intelligible.  1  Chit.  PI.  G71;  Hoyt  v.  Smith,  SH  Vt.  304,  and 
cases  cited.  Recurring  to  the  plea,  it  is  therein  stated,  that 
the  plaintiff  was  one  of  the  judges  of  the  Supreme  Court 
from  May,  1874,  to  May,  1884;  was  Chief  Judge  from  May, 
1882,  to  May,  1884,  and  by  virtue  of  the  office  was  the  pre- 
siding judge  of  the  County  Court  in  Franklin  County,  and 
a  chancellor;  that  he  sat  with  the  other  judges  of  the 
County  Court,  heard  and  determined  causes,  and  transacted 
other  business  as  such  judge;  acted  in  causes  as  chancellor, 
and  transacted  the  business  of  the  Court  of  Chancery  for 
Franklin  County.  The  plea  further  sets  forth,  that  during 
the  time  the  plaintiff  was  such  judge  certain  suits 
were  pending  before  said  court,  involving  important  issues, 
and  setting  forth  in  detail  the  parties  to  the^  suits;  that  in 
said  suits  the  plaintiff  was  the  presiding  judge,  or  chancel- 
lor, if  chancery  causes,  and  made  rulings,  decisions,  ami 
decrees;  that  he  presided  at  jury  trials,  and  made  decisions 
as  presiding  judge,  and  setting  forth  the  pre.'fcnts  and 
favors  claimed  to  have  been  received  by  the  plaintiff;  and 
we  think  it  fairly  inferable  from  the  language  of  the  plea 
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that  the  presents  and  favors  were  given,  and  granted,  be- 
fore the  causes  were  determhied,  as  the  words  of  the  plea 
are  that  the  plaintiff  "did  receive  valuable  presents  and 
favors  from  parties  having  causes  for  determination  in  the 
court  over  which  the  plaintiff  then  presided;  "—the  obvious 
meaning  is  from  parties  then  having  causes,  not  from  those 
who  had  had  causes  long  before.  In  fact,  the  times  alleged 
in  the  plea  show  that  the  alleged  presents  and  favors  were 
received  during  the  pendency  of  the  suits  set  forth  in  the 
plea.  The  pleadings,  therefore,  disclose  that  the  presents 
and  favors  were  received  from  litigants  in  causes  pending 
before  the  plaintiff,  or  in  courts  over  which  he  presided — 
causes  in  which  he  made  rulings,  decisions,  and  orders,  and 
while  issues  were  pending  before  him.  We  think  it  not 
far  fetched  to  say,  that  the  defendant  might  have  meant 
that  the  plaintiff  was  influenced  in  his  acts  as  judge  by  the 
presents  and  favors;  and  that  lie  chose  apt  words  to  express 
that  meaning.  The  words  stated  in  the  declaration,  aided 
by  the  facts  alleged  in  the  plea,  are  capable  of  the  meaning 
ascribed  to  them  in  the  innuendo.  They  may  not  have  beeu 
so  used,  may  not  have  been  so  understood,  yet  they  were 
susceptible  of  that  meaning;  and  it  is  for  the  jury  to  say 
whether  the  defendant  did  use  them  in  that  sense  or  not. 
In  Bornman  v.  Boyer,  3  Binney,  515,  Tilghmax,  Ch,  J.,  says: 
"  Where  words  will  hear  several  meanings  the  plaintiff  has 
a  right  to  aver  by  an  innuendo,  the  meaning  with  which  he 
conceives  they  were  spoken  and  it  is  for  the  jury  to  decide 
whether  he  is  right." 

It  is  argued  in  support  of  the  plea,  that  the  concluding 
allegation,  that  the  defendant  "did  publish  the  said  words 
of  and  concerning  the  said  plaintiff  as  in  said  first  count  of 
said  declaration  mentioned,"  &c.,  amounts  to  a  justification 
of  the  words  in  the  sense  imputed  to  them  in  the  innuendo. 
This  depends  upon  the  construction  to  be  placed  upon  the 
words.  The  defendant  says  that  he  did  publish  the  words 
as  mentioned  in  the  first  count;  hut  does  it  refer  to  any- 
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thitiK  save  the  publication?  does  it  mean  that  he  did  i>ub- 
lish  the  words  and  that  he  meant  thereby  to  charge  the 
plaintiff  with  bribery?  The  latter  construction,  we  think, 
would  be  a  strained  or  forced  one.  Tlie  defendant  does  not 
expressly  state  that  he  spoke  the  words  with  the  meaning 
alleged:  and  the  effect  of  the  pleading  is  to  leave  it  in  doubt, 
whether  he  meant  that  he  spoke  the  words  with  the  mean- 
ing or  without  it.  It  is  incumbent  upon  the  pleader  instating 
the  ground  of  his  action  or  defence  to  explain  h\nise]f  fully 
and  clearly.  Qould  PI.  Ch.  3,  s.  1 G9.  It  is  a  maxim  in  plead- 
ing, that  everything  shall  be  taken  most  strongly  against  the 
pleader.  Took  v.  Glascock,  1  Sannd.  259,  n.  8.  A  pleader  must 
say  what  he  means,  and  the  court  will  not  search  out  a  mean- 
ing for  him.  1  Chit.  PL  201,  n.  c.  The  language  of  the 
plea  is  not  susceptible  of  the  meaning  contended  for  by  the 
defendant.  It  relates  to  the  words  used  rather  than  the 
meaning  of  the  defendant  when  using  them.  It  is  peculiarly 
within  his  knowledge,  whether  he  meant  to  charge  the 
plaintiff  with  bribery.  If  he  did,  and  he  wishes  to  justify, 
good  pleading  requires  him  to  say  so,  in  clear  terms,  not 
equivocally.  A  plea  should  be  certain.  Com.  Dig.  Pleader, 
E  5.  This  one  is  not  so  in  the  respect  mentioned.  The 
court  below  should  have  held  the  demurrer  well  taken. 

Judgment  reversed  and  cause  remanded. 

Powers,  J.,  did  not  sit,  having  ruled  upon  the  same  ques- 
tion in  case  of  State  v.  Maloney. 


FRANKLIN  COUNTY, 


Dawey  v.  St.  Albans  TruW  Co. 


CHARLES  DEWEY,  INSPECTOR  OP  FINANCE,  v.  THE 
ST.  ALBANS  TRUST  COMPANY. 

[In  Chancery.] 

Insolvent  Trust  Company.    LiahilUy  of  Stockholder. 

The  chnrter  of  the  St.  Albans  Trust  Companj  provided  :  "  If  at  any  time  the  cnpitxl 
Btock  paid  Into  said  corporation  sball  be  impaired  by  losses  or  otherwise,  tbs 
directors  shall  forthwith  repair  tbe  same  by  assessment."  The  trust  compHay 
beinc  insolvent  and  under  the  control  of  a  receiver  ;  IMd,  that  a  perional 
lialiility  is  not  imposed  upon  the  stock liolders,  and  tliat  they  cannot  ba  assessed 
for  the  porpose  of  paying  the  creditors  ;  and  that  Ihe  purpose  of  said  provision 
was  rather  to  prevent  the  contiunauce  of  bmUness  Willi  Impaired  capital.* 

Petitio;!  by  the  receiver  of  the  St.  Albans  Trust  Com- 
pany, The  petition  was  addressed  to  the  Cou'rt  of 
Chancery,  was  filed  July  20,  1884,  and  heard  by  Chancellor 
RoYCE,  October  3.5,  188i,  The  cause  was  heard  on  the 
petition,  the  several  answer-s  of  the  National  Life  Insurance 
Company  and  of  C.  W.  Witters,  assignee  of  Lawrence 
Brainerd,  and  oral  proofs.  Petition  dismissed.  See  Dewey 
V.  Tiie.  St.  Albans  Trust  Co.  5G  Vt.  47G. 

Daniel  Roberts,  for  the  receiver,   C.   W.   Rich. 

Seo.  20  of  the  charter  means  that  the  directors  shall  repair 
the  loss  of  capital  by  laying  an  assessmsnt,  or  making  a 
requisition,  not  upon  llienisclves  or  strangers,  but  upon  the 
several  stockholders,  that  they  pay  into  the  corporation 
pro  rata,  according^  to  and  upon  the  number  of  shares  they 
own,  such  sum  as  may  be  necessary  to  repair  the  loss  ;  as, 
a  certain   percentage,  or  a  certain  number  of  dollars,  upon 

Tlie  entire  section  of  the  chnrter  was  :  "  Site.  30.  It  at  any  time  the  capital  stock 
paid  iiiti'  said  corporailon  shall  be  Impaired  by  losses  or  otherwise,  the  directors  shall 
fortliwlth  repair  tue  snme  by  assesMueiit ;  and  no  dividends  shall  be  maile  or  de- 
clared upon  the  capital  .'<tDck  ot  said  corporation  until  tUe  same  are  actually  earned 
and  realized  over  and  above  all  losses  and  expeuses." 
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each  share,  not  exceeding  the  par  of  the  stock.  United 
States  V.  Knox,  102  U.  S.  423;  Morse  Bk.  503.  The  corpora- 
tion had  not  lost  tts  power  to  act  as  such — 56  Vt.  47():  and 
the  impairment  of  the  capital  being  apparent,  the  duty  of 
the  directors  arose  "forthwith  to  repair  the  same  by 
assessment." 

Their  failing  to  do  this,  the  right  was  in  the  creditors  to 
apply  to  a  court  of  equity  by  original  bill  that  an  assess- 
ment be  laid.  Mor.  Corp.  575.  The  company,  though  not 
dissolved,  is  insolvent,  and  in  the  hands  of  a  receiver 
■appointed  by  the  Court  of  Chancery,  The  court  may  act 
directly  in  ordering  the  levying  and  payment  of  the 
assessment,  without  the  intervention  of  the  directors,  for, 
in  view  of  the  law,  both  directors  and  stockholders  as 
integral  parts  of  the  corporation  are  before  the  court  in  all 
proceedings  touching  that  body;  so  much  so,  that  it  is  not 
even  necessarj'  that  process  be  served  upon  them  in  order 
to  obtain  jurisdiction  of  them,  or  of  the  question.  Sanger 
V.  Upton,  n  U.  S.  5C  ;  Scorille  v.  Thayer,  105  U.  S.  143. 

The  capital  stock  of  a  monej'ed  corporation  is  a  trust  fund 
available  to  creditors  in  the  event  of  insolvency.  Equally 
so  is  the  unpaid  subscriptions  for  stock.  Upton  v.  TribiU 
cock,  ni  U.  S.  47. 

The  obligation  by  section  20  of  the  charter  imposed  upon 
the  directors  to  repair  loss  of  capital  is  equally  an  asset,  or 
resource,  to  he  used  for  the  benefit  of  creditors.  It  is,  as  if 
incorporated  into  the  terms  of  the  subscription,  that  the 
subscribers  shall  not  only  make  up  the  full  capital  sub- 
scribed, but  shall  maintain  it  in  its  integrity,  each  con- 
tributing his  proper  proportion.  It  is  a  "property  that 
belongs  to '"  the  trust  company  which  it  is  made  the  duty  of 
the  receiver  to  collect.     R.  L.  3550. 

The  liability  of  the  National  Life  Insurance  Company 
does  not  differ  from  that  of  the  other  stockholders.  It  was 
a  stockholder  in  fact  and  appeared  to  be  such  on  the 
records,  without  notice  or  indication  that  its  title  was  other 
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than  unconditional  and  absolute.  As  respects  the  trust 
company  and  its  creditors,  they  are  strangers  to  the  undis- 
closed relations  between  the  two  Brain erds  and  the 
National  Life  Company,  Pullman  v.  Upton,  90  U.  S.  328: 
National  Bank  v.  Case,  Ui)  U.  S.  038  ;  Mor.  Corp.  8.  373,  COO, 
COl,  0(13  ;  Adderley  v.  Storm,  C  Hill,  024. 

It  is  objected,  that  assessments  might  be  made  indefinite- 
ly, and  for  many  times  the  amount  of  the  stock,  so  long  as 
any  debts  remained  unpaid,  the  solvent  stockliolders  being 
made  answerable  for  the  insolvent  ones. 

No  such  result  is  claimed,  nor  would  this  be  reasonable. 
The  liability  is  not  that  of  partners  ;  the  charter  creates  no 
such  general  liability,  but  it  is  limited  to  an  '"assessment," 
implying  upro  rata  apportionment  and  charge  upon  tlie 
stockholders  according  to  their  ownership  of  shares,  and 
not  exceeding  the  par  of  the  shares.  The  subject  matter 
determines  this. 

Pitlcin  &  Hiifte,  for  the  National  Life  Insurance  Co. 

I.  The  receiver  is  not  entitled  to  any  order  for  an  assess- 
ment. Holders  of  paid  up  capital  stock  are  not,  nor  is  their 
stock,  liable  to  assessment  unless  by  express  statutory  pro- 
vision, and  such  assessment  can  be  made  only  for  the  pur- 
pose and  upon  the  conditions  expressly  stated  in  the  statute. 

Neither  by  the  general  law  nor  by  any  provision  of  the 
trust  company's  charter  are  its  stockholders  personally 
liable  to  its  present  creditors  ;  and,  this  case  showing  that 
the  capital  stock  was  paid  up,  its  stockholders  are  liable  if 
at  all  only  to  assessment  under  said  section  iO. 

The  3l)th  section  read  by  itself  and  according  to  the  plain 
and  natural  import  of  its  words,  is  not  ambiguous.  It  looks 
towards  future  business  only  and  was  evidently  inserted  to 
prevent  the  corporation  from  continuing  to  do  business  with 
impaired  capital. 

II.  Any  order  for  an  assessment  should,  if  made,  be 
limited  to  be  upon  and  enforced  against  the  stock  only. 
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At  common  law  paid  up  stock  could  not  he  assessed. 
The  stock  of  the  trust  company  was  paid  up  and  the  case 
shows  that  the  stockholders  have  not  contracted  or 
promised  to  pay  anything  upon  it.  The  assessment  is  not 
asked  for  the  purpose  of  collecting  the  purchase  price  of  the 
stock  or  any  part  thereof,  nor  for  calling  in  any  part  of 
the  capital  in  the  hands  of  stockholders  for  the  corporation 
or  its  creditors.  The  liability  sought  to  be  enforced  is 
purely  statutory.  As  before  stated  there  was  wlien  the 
charter  was  enacted  and  ever  since  has  heen  a  statute  pro- 
viding for  the  sale  of  stock  for  the  non-payment  of  assess- 
ments upon  it.  R.  L.  ss.  3251,  32GO,  32C1  ;  Laws  of  1865,  No. 
22;  G.  S.  c.  8(i,  ss.  12.  2. 

Here  is  then  a  liability  created  by  statute  wliich  did  not 
exist  at  common  law  and  for  which  there  was  when  it  was 
created  and  ever  since  has  been  a  statutory  remedy.  Such 
statutory  remedy  is  excUisive.  Bedg,  Stat.  Law,  93,  '.i7, 
401,  406;  Dauchy  v.  Brown,  24  Vt.  l!)?;  Windham  Prov. 
hint,  of  Savings  v.  Spragite,  43  Vt.  50'i;  Neicman  v,  Waite. 
lb.  587;  Brattleboro  v.  Waite,  44  Vt.  459;  TItayer  v. 
Partridge,  47  Vt.  423;  Allen  v.  Walsh.  25  Minn.  5ili;  Johnson 
V.  Fischer,  30  Minn.  173;  Coleman  v.  White,  14  Wis.  700. 

Cross  &  Start,  for  the  National  Life  insurance  Co.  and 
other  stockholders. 

This  proceeding  is  analogous  to  a.  Tiiandamus.  The  court 
cannot  grant  the  relief  asked,  unless  it  be  upon  the  ground 
that  the  provisions  of  sec.  20  are  a  subsisting  security  at  all 
times  for  existing  creditors. 

If  it  is  such  security,  the  result  would  be  to  make  the 
solvent  stockholders  personally  and  individually  liable,  not 
only  for  all  debts  of  the  company,  but  for  the  stock  of  their 
insolvent  associates. 

The  making  of  the  solvent  stockholders  jointly  liable  per- 
sonally, for  all  the  debts  of  the  company,  would  he  a  repeal, 
by  implication,  of  section  1  of  the  charter,  which  provides 
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that  the  subscribers  to  the  stock  and  their  successors  and 
assigns  shall  be  a.  corporation  and  body  polific.  one  of  the 
attributes  of  which  is  that  the  individual  liability  of  its 
members  is  limited  to  the  amount  invested  in  the  stock. 
Ang.  Corp.  ss.  U,  591. 

The  making  of  the  solvent  stockholders  guarantors  to  all 
irresponsible  stockholders  of  the  ultimate  par  value  of  their 
shares,  would  be  a  repeal,  by  implication,  of  the  whole 
charter  and  all  law. 

When  an  assessment  is  made  under  section  20,  the  only 
obligation  imposed  upon  the  individual  stockholder  is  that 
arising  from  the  fact  that  an  assessment  is  made.  There  is 
no  provision  of  law  in  the  charter  or  elsewhere  which 
creates  any  liability  in  the  stockholder  expressly  to  pay  any 
such  assessment.  The  law  has,  however,  given  a  specific 
remedy  for  the  enforcement  of  such  assessment  by  a  sale 
of  the  shares  assessed  by  public  auction,  and  it  is  submitted 
that  such  remedy  is  the  only  remedy.  Conn.  &  Pats.  R.  R. 
R.  Co.  v.  Bailey.  24  Vt.  470;  Dauchy  v.  Brown,  U  Vt.  I»r; 
Windham  Prov.  Ins.  of  Savings  v.  Sprague,  43  Vt.  502; 
Essex  Bridge  Co.  v.  Tuttle,  2  Vt.  .3110. 

The  opinion  of  the  court  was  delivered  by 

RowELL,  J.  This  is  a  petition  in  said  cause  by  the  re- 
ceiver of  said  company,  setting  forth  tliat  debts  to  the 
amount  of  83SO.O0O  have  been  proved  and  allowed  against 
said  company,  and  a  dividend  of  twenty  per  cent  ordered 
to  be  paid  thereon,  and  that  the  same  has  been  paid  to  the 
extent  of  the  funds  in  his  hands  ;  that  there  is  not  enough 
property  and  assets  of  said  company  remaining  that  can  be 
collected  and  made  available  to  satisfy  the  n^sidue  of  said 
debts  into  more  than  8100,000 — the  amount  of  the  chartered 
capital  stock  of  said  company,  so  that,  before  and  at  the 
time  the  petitioner  was  appointed  receiver,  said  capital  stock 
had  become,  and  was  and  now  is,  impaired  by  losses  and 
otherwise  to  the  full  amount  thereof ;  that  therefore  it  be- 
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came  and  now  is  the  duty  of  the  directors  of  said  company 
to  forthwith  repair  the  same  by  assessment  thereon  and  on 
the  holders  thereof,  but  that  they  have  neglected  and  re- 
fused so  to  do,  or  in  any  other  way  to  make  good  such  loss, 
although  specially  thereunto  requested  by  the  petitioner ; 
and  praying  the  court  to  order  such  assessment  to  be  laid, 
and  paid  to  the  petitioner  or  into  court,  for  the  purpose  of 
enabling  the  petitioner  to  pay  the  residue  of  said  debts. 

The  facts  found  and  certified  up  sustain  the  allegations  of 
the  petition,  and  show  that  the  company  stopped  business 
on  August  G,  1883,  and  has  done  no  corporate  act  since. 

Section  20  of  the  charter  of  said  company— St,  1808, 
No.  157 — provides  that  "'if  at  any  time  the  capital  stock 
paid  into  said  corporation  shall  be  impaired  by  losses  or 
otherwise,  the  directors  shall  forthwith  repair  the  same  by 
assessment." 

It  is  contended  on  behalf  of  the  petitioner,  that  by  force 
of  this  provision,  the  stockholders  are  bound  to  the  creditors 
of  said  company  to  contribute  to  the  amount  of  their  capital 
stock  towards  the  payment  of  the  debts  of  thecompany,  the 
assets  of  the  company  being  insufficient ;  that  the  obligation 
thereby  imposed  is  an  asset,  to  be  used  for  the  benefit  of 
creditors;  that  the  case  stands  as  it  would  if  it  had  been 
incorporated  into  the  stock  subscription,  that  the  subscribers 
would  not  only  make  up  the  full  capital  subscribed,  but 
would  maintain  it  in  its  integrity,  each  contributing  his  just 
proportion.  In  other  words,  it  is  contended  that  said  pro- 
vision imposes  a  personal  liability  on  the  stockholders  for 
the  debts  of  the  company,  and  obliges  them  to  keep  the 
capital  stock  of  the  company  at  all  times  unimpaired  for  the 
benefit  of  existing  creditors. 

But  we  are  unable  to  adopt  this  view.  No  such  liability 
exists  at  common  law ;  and  we  must  suppose  that  if  the 
mind  of  the  Legislature  was  specially  drawn  to  the  subject 
of  departing  from  the  common  law  in  this  respect,  and  con- 
ceived a  purpose  to  make  the  stockholders  thus  liable,  such 
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purpose  would  have  been  indicated  with  some  distinctness, 
and  the  language  used,  fairly  adequate  to  express  with 
reasonable  certainty  the  real  sense  intended  by  the  Legisla- 
ture. But  the  language  of  the  provision  before  us,  taken  in 
connection  with  the  wliole  act,  is  not  fairly  adequate  to 
express  an  intention  to  impose  personal  liability  on  the 
stockholders ;  nor  yet  to  impose  on  them  the  obligation  of 
keeping  the  capital  stock  unimpaired  for  the  benefit  of 
existing  creditors ;  but  it  looks  rather  to  a  continuance  of 
business  by  the  company,  and  was  intended  to  prevent  such 
continuance  with  an  impaired  capital:  and  it  was  adequate 
to  that  intent,  for  if  the  company  undertook  to  continue 
business  without  repairing  an  impaired  capital,  the  general 
law,  to  which  its  charter  made  the  company  subject,  made 
it  the  duty  of  the  bank  commissioner  to  ap]>ly  to  the  Court 
of  Chancery  for  an  injunction  against  the  company  and  the 
appointment  of  a  receiver — Gen,  Sts.  c.  8(!,  ss.  3\,  32;  and  the 
St.  of  187-1,  No.  87,  s.  5,  conferred  on  the  inspector  of  finance 
in  the  inspection  and  examination  of  savings  banks  and 
trust  companies,  all  and  singular,  the  powers  that  were  con- 
ferred on  the  bank  commissioner  by  c.  8G  of  the  Gen.  Sts. ; 
and  by  s.  3G01,  R.  L.,  the  provisions  of  law  applicable 
to  banking  associations  were  made  applicable  to  in- 
solvent trust  companies,  except  as  to  application  of  as- 
sets. Although  the  ancient  rule,  that  statutes  in  deroga- 
tion of  tlie  common  law  are  to  be  strictly  construed,  lias 
been  considerably  relaxed  in  modern  times,  if  indeed  it 
now  has  any  solid  foundation  in  our  jurisprudence,  yet  it 
should  ever  be  remembered  that  tlie  rules  of  the  common 
law  are  not  to  be  changed  by  doubtful  implication,  nor 
overturne<i  except  by  clear  and  unambiguous  language. 

The  duty  to  repair  capital  rested  on  the  directors.  If  they 
desired  to  continue  business,  whether  the  company  was 
insolvent  in  fact  or  not.  Suppose  the  assets  to  be  8350, 001) 
only,  and  the  debts  SIOO.OOO;  the  capital  is  impaired  one 
half.    Or  suppose  the  assets  and  the  debts  to  be  just  equal ; 
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the  capital  is  all  gone.  But  in  neither  case  could  creditors 
interpose  to  compel  the  capital  to  be  repaired,  for  they 
would  have  no  interest  in  the  matter,  as  the  assets  are 
sufficient  to  pay  the  debts  ;  and  yet,  the  duty  to  repair  tlie 
capital  would  not  be  dischai^ed,  but  would  continue  not- 
withstanding. This  shows  that  the  purpose  of  repairing 
capital  is,  not  to  provide  means  wherewith  to  pay  the  debts 
of  a  defunct  institution,  but  rather  to  afford  an  earnest  for 
the  further  prosecution  of  business. 

The  petitioner  contends  for  an  assessment  to  the  amount 
of  the  par  value  of  the  stock  only,  and  concedes  that  he  can 
ask  no  more.  But  this  very  concession  shows  the  reed  on 
which  he  leans  :  for  if  an  assessment  can  be  made  at  all, 
no  reason  can  be  given  for  stopping  short  of  assessing 
enough  to  pay  all  the  debts  in  full,  which  would  take  many 
times  the  amount  of  the  stock. 

Note  the  explicitness  with  which  the  Federal  statute  has 
imposed  liability  on  shareholders  of  national,  hanking 
associations.  They  "  shall  be  held  individually  responsible, 
equally  and  ratably,  and  not  one  for  another,  for  all  con- 
tracts, debts,  and  engagements  of  such  association,  to  the 
extent  of  the  amount  of  their  stock  therein,  at  the 
par  value  thereof."  R,  S.  s.  5151.  Again:  "  Persons  holding 
stock  as  executors,  administrators,  guardians,  or  trustees. 
shall  not  be  personally  subject  to  any  liability  as  stock- 
holders," but  the  estate  in  their  hands  is  liable  instead.  Sec. 
5152.  How  unlike  the  provisions  of  the  statute  under  con- 
sideration. Indeed,  it  is  scarcely  conceivable  that  the 
Legislature  intended  to  impose  the  liability  here  contended 
for,  and  yet  came  so  far  short  of  using  language  adequate 
to  that  end. 

Petition  dismissed  with  costs. 
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WILLIAM  G.  GREEN   &  WIFE   v.  THE  ST.  ALBANS 
TRUST  CO. 

Tli<i  St.  Albans  Trust  Co.     Forfeiture  of  Corporate  Fran- 
chise.   Scire  Facias.    Quo  Warranto.    Construction 
of  Statute.     R.  L.  c.  72,  ss.  13Z7,  lS.tl. 
R.  L.  c.  74,  8.  1378. 

1.  Tbe  mode  of  process,  bj  which  the  corporate  franchises  of  an  iDcorporated  trnnt 
company  may  be  adjudged  forfeited,  Is  by  writ  ol  scire  fanof,  under  the  statute, 
R.  L.  c.  72,  prosecuted  <ii  Ibe  name  of  Ihe  State,  and  not  by  complaint  for  a 
writ  ot  quo  narranlo,  proaecnted  In  the  name  of  a  private  pecsoD,  uiiiiet  chap- 
ter 74,  R.  L. 

!.    The  atatalory  remedy  b;  implication  saperaedes  the  commoD  \avr. 

Complaint  for  a  writ  of  quo  warranto. 

The  complaint  set  forth,  that  the  defendant,  an  incorpo- 
rated trust  company,  commenced  business  about  the  first 
day  of  January,  1S09,  and  continued  to  transact  business 
under  its  charter  until  about  the  first  day  of  August.  l>i«:!; 
that  the  defendant,  on  or  about  January  1,  18ri(i,  in  accord- 
ance with  the  powers  of  its  charter,  received  from  the  said 
Alice  L.  Green,  wife  of  said  Wm.  Green,  the  sum  of  8'.i,(KMi 
on  deposit;  that  tlie  deposit  was  received  under  the  provis- 
ion of  the  charter,  that,  in  case  of  the  dissolution  of  the 
company  by  act  of  law  or  otherwise,  it  should  have  a  pref- 
erence; and  that  "  by  reason  of  the  said  deposit,  which  has 
ever  since  continued  subject  to  the  right  and  preference 
aforesaid,  site  still  remains  a  creditor  to  an  amount  exceed- 
ing the  sum  of  §500;  and  therefore  the  complainants  say 
that  they  are  interested  in  the  matter  of  this  complaint  and 
the  judgment  herein  sought;  and  prosecute  this  complaint 
in  their  own  behalf  and  in  the  behalf  of  all  others  of  like  in- 
terest." 

Tlie  complaint  also  set  forth,  that  the  defendant  had  mis- 
used its  franchises,  in  that  it  had  not  invested  its  deposits 
in  the  prescribed  securities,  but  had  fraudulently  and  ille- 
gally loaned  the  same  to  its  officers,  who  were  financially 
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irresponsible;  that  on  the  first  day  of  August,  1883,  the  de- 
posits amounted  to  about  the  sum  of  $580,000,  of  which  sum 
nearly  8500,000  were  illegally  loaned  to  said  officers;  that 
,  the  capital  stock  was  wholly  exhausted,  but  the  directors 
had  not  repaired  the  same  by  assessment;  that  the  corpora- 
tion was  hopelessly  insolvent  and  unable  from  lack  of  funds 
to  perform  the  function  of  a  moneyed  corporation;  that  its 
president  had  absconded  from  the  State,  and  had  be*?n  ad- 
judged an  insolvent;  that  the  defendant,  having  become  in- 
solvent on  or  about  the  first  day  of  August,  188:J,  then  closed 
its  doors,  and  refused  payment  to  the  said  Alice,  and  to  all 
other  depositors;  that  it  has  not  used  its  franchises  since 
that  time;  that  it  is  not  possible  for  it  to  provide  means  of 
paying  its  depositors  in  full,  nor  do  any  of  the  stockholders 
or  officers  expect  to  or  intend  to  perpetuate  the  existence  ()f 
the  corporation  for  the  purpose  mentioned  in  the  act  of  in- 
corporation; that  the  inspector  of  finance  for  the  State  of 
Vermont  had  proceeded  against  the  defendant,  and  as  a  re- 
sult a  receiver  was  appointed  by  the  court  to  take  charge  of 
the  defendant's  property  and  effects.  The  prayer  was  that, 
inasnmch  as  said  Alice  could  not  secure  that  preference 
ganranteed  to  her  by  the  charter,  the  "  corporate  franchises 
of  the  said  St.  Albans  Trust  Company  may  be  declared  for- 
feited, and  a  judgment  dissolving  said  corporation  be  en- 
tered according  to  law," 

The  answer,  signed  and  sworn  to  by  C,  W,  Rich,  the  re- 
ceiver, and  by  H.  E,  Burgess,  treasurer,  claimed  that  the 
court  ought  not  on  the  facts  alleged,  to  grant  the  prayer; 
that  said  receiver  entered  upon  the  duties  of  his  appoint- 
ment, that  he  had  collected  debts  due  to  the  defendant,  that 
he  had  made  one  dividend  under  the  order  of  court,  that  he 
had  brought  suits,  which  were  now  pending,  &c,,  and  that 
the  corporate  powers  of  the  trust  company  would  be  needed, 

See  the  case  of  Charles  Dewey,  tiispecfor  of  Ji)m}ice,v. 
TheSf.  Albaiis  Trust  Co.,  ante;  and  the  same  case  in  50  Vt. 
470,  for  otlier  facts  bearing  on  this  case, 

A.  Q.  Safford  and  Farrington  A:  Post,  for  the  relators. 
The  answer  admits  the  misuse  of  the  franchises,  the  un- 
lawful loans,  the  impaired  condition  of  the  capital  stock, 
the  defendant's  insolvency,  &c, ;  but  claims  that  the  facts 
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are  insutfioient  in  law;  that  the  court  ought  not  in  the  exer- 
cise of  a  reasonahle  discretion  to  dissolve  the  corporation; 
and  that  the  pendency  of  certain  suits,  instituted  by  the  re- 
ceiver, requires  that  the  existence  of  the  corporation  should 
be  continued.  The  facts  stated  are  sufficient  in  law  to  war- 
rant the  interposition  of  the  court.  State  v.  Com.  Bank, 
3:)  Miss.  47i;  State  v.  Real  Estate  Bank,  5  Ark.  595;  Priest 
V.  State.  19  Md.  ^^9;  High  Ex.  Rem.  ss.  fi48,  «(iO,  040;  Mor. 
Corp,  C40,  652.  Quo  icarraiito  is  the  proper  remedy.  Bou. 
Die.  tit.  scire  facias;  1  BI.  Com.  4rt5:  23  Wend.  221;  21  N. 
J,  9;  28  Vt.  687.  The  dissolution  of  the  corporation  cannot 
injuriously  affect  the  exertions  of  the  receiver  in  collecting 
the  assets,     Mor.  Corp.  GCI, 

Daniel  Roberts,  for  the  defendant. 

The  petition  is  brought  upon  chapter  74,  R,  L.  This  is 
erroneous.  Tlie  case  was  proper  for  a  proceeding  by  scire 
facia.i  under  chapter  72,  R.  L.  These  two  statutes  are 
framed  upon  the  distinction  long  recognized  between  the 
two  processes.  As  to  the  distinction,  see  remarks  of  Ash- 
hurst,  J.,  in  King  v.  Pasmore,  3  T.  R.  1!)9,  244;  2  Kent 
Com.  313. 

These  two  statutes  are  so  radically  unlike,  that  it  will  not 
do  to  confound  them,  or  use  either  indifferently.  The  rem- 
edies are  necessarily  exclusive. 

Ch.  73  is  explicit  in  its  command,  that  in  order  that 
"grants  may  he  adjudged  forfeited,"  s.  r.i'iii,  "the mode  of 
process  shall  he  by  writ  of  ncire  facias"  (r.  1331);  shall  be 
made  returnable  to  the  County  Court;  be  brought  and  pros- 
ecuted by  the  State's  attorney  in  the  name  of  tlie  State;  be 
tried  by  jury.  &c. 

This  court  therefore  has  no  jurisdiction  to  entertain  this 
petition  for  the  purposes  gouglit. 

Again,  the  petitioners  have  no  right  in  their  own  names 
alone,  and  without  the  sanction  and  joinder  of  the  State's 
attorney,  to  institute  these  ])rocee<iings  forthe  end  sought. 
Mtirpliy  V,  J^uriner's  Bunk,  2!i  Pa.  St.  415;  High  Ex.  Rem. 
8.  tiH. 
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To  take  away  a  legislative  grant  without  the  consent  or 
knowledge  even  of  the  sovereign  making  the  grant,  and 
that  upon  the  application  of  a  single  person  having  an  indi- 
vidual interest  therein,  would  not  be  a  discreet  use  of  judi- 
cial power. 

The  dissolution  of  the  corporation  would  embarrass  the 
prosecution  of  pending  suits. 

The  opinion  of  the  court  was  delivered  by 

RoWELL,  J.  This  is  a  complaint  under  chapter  "4,  R.  L., 
for  a  writ  of  qvo  n-arranto,  preferred  and  prosecuted  in  the 
name  of  the  complainants  alone,  for  the  purpose  of  ohtain- 
inga  judgment  of  forfeiture  of  the  corporate  rights  and 
privileges  of  the  defendant  company. 

At  tlie  common  law,  both  scire  facias  and  an  information 
in  the  nature  of  a  quo  warranto  were  the  approi)riate  reme- 
dies to  enforce  the  dissolution  of  a  corporation  for  cause  of 
forfeiture;  hut  our  Legislature  early  made  specific  provis- 
ion in  this  behalf  by  the  act  of  October  23,  1797,  entitled, 
"An  art  directing  tlie  mode  of  taking  forfeitures  of  grants 
and  charters,"  whereby  it  was  provided  that  "  («  all  cases 
in  which  the  grantee  or  grantees  shall  have  done  or  omitted 
any  act  or  thing  which  shall  amount  to  a  forfeiture  of  his, 
her,  or  their  grant  or  charter,  the  mode  of  process  to  ascer- 
tain the  fact  and  take  the  forfeiture  shall  be  by  writ  nfscire 
facias,  *  *  *  brought  forward  and  prosecuted  in  the 
name  of  the  State,  by  the  attorney  of  the  State,  or  by  any 
other  person  who  shall  think  himself  injured  by  the  non- 
performance of  the  condition  of  any  such  grant  or  grants," 
who  should  indorse  his  name  on  the  writ  as  prosecutor,  and 
give  security  for  costs,  and  he  liable  to  pay  costs  if  he  failed 
in  the  suit,  and  a  trial  by  jury  was  accorded,    St.  17!l7,  c.  i'.). 

This  provision  for  a  private  prosecutor  continued  in  the 
statute  until  the  revision  of  lS-i!i,  when  it  was  dropjjed  out, 
and  a  provision  incorporated,  making  it  tlie  duty  of  the 
State's  attorney  to  prosecute  on  the  application  of  twenty  or 
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more. freeholders,  etc.,  and  the  statute  has  ever  since  re- 
mained substantially  as  now  found  in  chapter  72,  R.  L., 
which  defines  tlie  word  grant  as  therein  used  to  mean, 
among  other  things,  "acts  of  incorporation  for  any  pur- 
pose," provides  for  what  they  may  be  adjudged  forfeited, 
and  prescribes  that  "  tlie  mode  of  process  sballbe  by  writ  of 
«cire /acmx,"  returnable,  in  the  case  of  corporations,  to  the 
County  Court  of  the  county  in  which  any  part  of  the  busi- 
ness of  the  corporation  is  done,  or,  by  the  terms  of  the  act, 
should  be  done;  that  the  writ  shall  be  prosecuted  by  the 
State's  attorney  of  the  county  in  which  it  is  returnable,  in 
the  name  of  the  State,  and  that  he  shall,  on  the  application 
of  twenty  or  more  freeholders  of  the  county,  commence 
such  writ  and  prosecute  the  same  against  a  corporation,  if, 
in  his  opinion,  the  grant  of  such  corporation  is  forfeited, 
and  the  public  good  requires  that  it  should  be  adjudged  for- 
feited. The  statute  also  provides  that  issues  of  fact  shall 
be  tried  by  jury,  and  that,  notwithstanding  a  verdict  of  for- 
feiture, the  grantee  may  show  cause  against  a  judgment  of 
forfeiture,  the  court  adjudging  the  matter  according  to 
equity  and  good  conscience. 

On  the  other  hand,  we  had  no  statute  providing  for  the 
remedy  of  quo  warranto,  except  the  general  statute  con- 
ferring jurisdiction  of  the  writ  on  the  Supreme  Court,  till  the 
St.  of  1870,  which  now  forms  chapter  74^,  R.  L.  This  act  was 
passed,  not  to  extend  the  remedy  of  the  writ,  but  to  sim- 
plify and  expedite  the  proceedings  in  cases  proper  for  issu- 
ing the  writ,  which  must  be  determined  at  common  law. 

We  have  then  this  case;  an  ancient  statute,  specially  and 
positively  providing  a  mode  of  process,  procedure,  and  trial, 
to  obtain  an  adjudication  of  forfeiture  of  corporate  fran- 
chises and  other  legislative  and  governmental  grants,  and 
yet  a  different  mode  resorted  to  ;  and  the  question  is,  Is  the 
statutory  mode  exclusive?    We  think  it  is. 

The  fact  that  after  an  experience  of  more  than  forty  years 
the  Legislature  changed  the  statute  so  as  to  take  away  the 


JANUARY  TERM,  1885. 


Gtmh  v.  St-  Albtuis  Triut  Co. 


right  of  private  persons  to  prosecute  under  it,  clearly  indi- 
cates a  purpose  no  longer  to  allow  private  persons  in  any 
mode  to  prosecute  in  such  cases,  but  to  confine  the  right  to 
the  State  alone,  which  is  usually  the  chief  party  in  interest. 
Indeed,  it  is  scarcely  conceivable  that  the  Legislature  should 
prescribe  with  such  particularity  a  mode  of  process  and  pro- 
cedure, to  be  instituted  and  prosecuted  in  the  name  of  the 
State,  according  a  jury  trial,  and  yet  have  left  it  to  the  op- 
tion of  private  persons,  in  their  own  names  or  otherwise,  to 
resort  to  a  different  remedy,  and  that  too  in  a  forum  in 
which  a  jury  trial  cannot  be  had. 

The  words  of  the  statute  are,  "  the  mode  of  process 
shall  be  by  vtrit  of  scire  facias."  This  language  is  impera- 
tive in  form  and  ordinary  signification,  and  ought  to  be  con- 
strued as  obligatory  if  such  be  the  intention  of  the  framers 
of  the  act  as  collected  from  every  part  of  it.  It  is  true,  the 
language  is  affirmative,  and  does  not  necessarily  take  away 
the  common  law  remedy  of  quo  ivarrauto;  but  it  will  have 
that  effect  if  the  apparent  intention  of  the  act  is  that  the 
two  rights  shall  not  exist  together,  as  we  think  it  is. 

It  is  held  that  when  an  act  that  was  before  an  offense  at 
common  law  only  is  made  an  offense  by  statute,  the  com- 
mon law  on  the  subject  is  superseded  by  implication,  the 
same  as  a  statute  is  impliedly  repealed  by  a  subsequent 
statute  that  revises  its  whole  subject-matter.  Commoii- 
u-ealtk  V.  Cooley,  10  Pick.  37:  State  v.  Boogher,  71  Mo.  an. 

In  Commontvealth  v.  Garriynes,  2«  Pa.  St.  9,  it  was  held 
that  a  statute,  providing  that  the  returns  of  all  municipal 
elections  should  be  subject  to  the  inquiry  and  determination 
of  the  Court  of  Common  Pleas  of  the  County  of  Philadelphia 
upon  the  complaint  of  fifteen  or  more  of  the  qualified  voters 
of  the  proper  ward  or  division,  the  court,  in  judging  in  the 
premises,  to  proceed  upon  the  merits,  and  determine  finally 
concerning  the  matter, — was  binding  on  the  State,  although 
not  named  therein,  and  by  necessary  implication,  excluded 
the  remedy  of  quo  warranto. 
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Section  9  of  the  Banking  Co-partnership  Act,  7  Geo. 
IV.  c.  40,  provides  that  all  actions,  suits,  etc.,  to  be  com- 
menced or  instituted  by  any  persons  against  such  co-part- 
nership, '"shall  and  lawfully  may  "be  commenced  and 
prosecuted  against  one  or  more  of  the  public  officers  for  the 
time  being  of  the  co-partnership  as  the  nominal  defendant 
for  and  on  behalf  of  the  company.  The  remedy  thus  given 
is  not  in  terms  expressed  to  be  a  substitute  for  the  common- 
law  right  of  action;  but  from  the  nature  of  the  case  it  was 
held  in  Sfewardv.  Greaves,  10  M.  &  W.  711,  that  this  must 
have  been  what  the  Legislature  intended.  The  evil  to  be 
guarded  against  was,  the  inconvenience  to  which  creditors 
would  he  put  if  they  were  driven  to  bring  actions  against 
parties  as  numerous  as  those  of  whom  joint-stock  banks 
might  and  probably  would  consist.  The  remedy  provided 
was,  the  naming  of  a  person  who,  for  the  purposes  of  litiga- 
tion, should  represent  the  company;  and  the auomalies that 
would  he  produced  if  this  right  were  to  co-exist  with  the 
previous  common-law  right  of  action  were  so  great  as  to 
warrant  the  court  in  holding  that  that  right  nnist  have 
been  intended  to  be  taken  away  altogether.  Equally  strong 
are  the  grounds  for  holding  the  remedy  provided  by  the 
Forfeiture  of  Grants  Act  to  be  exclusive.  Franchises  are 
special  privileges  conferred  by  government  upon  individu- 
als, and  which  do  not  belong  to  the  citizens  of  the  State  or 
country  generally  of  common  right.  The  abuse  of  a  fran- 
chise is  a  public  rather  than  a  private  injury.  Hence  it  fol- 
lows, that  proceedings  having  for  their  object  the  recovery 
of  a  forfeited  franchise  to  the  State,  ought  to  be  instituted 
and  carried  on  by  a  public  prosecutor  or  other  authorized 
representative  of  the  State,  and  not  be  left  to  the  control  of 
private  parties  who  have  no  interest  but  their  own  to  sub- 
serve. Such  cases  are  clearly  distinguishable  from  cases 
involving  only  the  administration  of  corporate  functions, 
and  do  not  go  to  the  life  of  the  corporation  itself. 

Complaint  dismissed  with  costs. 
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BYKON  J.   WETHERBEE  AND  OTHERS  v.  ELLA  R. 
CHASE,  ADMINISTRATRIX.* 

[In  Chancery.] 

Will.    Fraud.    Court  of  Chancery,  Jurisdiction  of.    R.  L. 
s.  2(140.     Parties. 

I.  ^Vben  a  testator  derlsea  hia  real  estate  to  his  heirs,  and  in  the  same  will  jcires 
certain  aams  o(  money  to  persona  wbo  are  not  hIa  helm,  making  the  payment  ot 
the  te^aoy  a  charj^  on  the  land,  It  la  a  frand  for  Ihe  heirs,  by  agreement  excln- 
slfely  between  theniaelves,  to  procure  the  County  Coort  to  render  a  judgment 
disallowing  the  will, — the  case  being  ibere  an  appeal  from  a  decree  of  ihe  Pro- 
bata Court  esCablisliIug  the  will, — and  then  to  divide  the  estate  solely  among 
themaelvea.  Ignoring  the  rights  ol  legatees  Ic  whom  money  had  been  willed, 
who  were  minors  and  nnrepresented.  And  in  Biicb  A  cose  tlie  Court  ot  Chan- 
cery baa  jurisdiction,  and.  the  land  still  being  In  Che  poaaesaion  ot  the  heir,  has 
power  to  charge  the  legacy  upon  it,  and  thla  on  the  grouod  of  fraud. 

i.  PiBTiES.  Only  that  beir  is  a  proper  party  liefeLdanC  who  received  the  parcel  ol 
laud  burdened  by  the  will  with  payment  ot  the  legacy. 

Bill  in  Chancery.  Heard  on  bill,  answer,  and  the  re- 
port of  a  special  master,  September  Term,  188;i.  Royce, 
Chancellor,  Decree  for  the  orators,  that  the  legacy  of 
iCi;M>,(Kt  with  interest  is  due  to  them,  and  that  the  payment 
of  the  same  be  made  a  charge  upon  lot  of  land  held  by 
Wait  Chase's  estate.  The  bill  was  originally  brought  only 
against  said  Wait  Chase;  but  on  petition,  at  said  term  of 
court,  Peter  Wetherbee,  Abigail  Wetherbee.  and  Hannah 
Chase,  by  a  pro  forma  ruling  of  the  chancellor,  were  also 
made  parties  defendant.  Hannah  Chase  was  the  widow  of 
the  testator,  Ichabod  Chase;  Wait  Chase  and  Abigail  Weth- 
erbee were  his  cliildren  and  only  heirs;  the  three  orators 
were  his  grandchildren,  and  the  children  of  said  Peter  and 
Abigail,    The  defendant,  Ella  R.  Chase,  is  the  administra- 

■Heard,  Jaouary  Term,  1S84. 
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trix  of  the  estate  of  Wait  Chase  deceased.  That  part  of  the 
will  relating  to  Wait  Chase  was  as  follows: 

"  I  give,  devise,  etc.,  unto  my  son,  Wait  Chase,  and  his 
heirs  the  mountain  lot  (so  called)  containing  87  acres  of 
land,  &c.  *  •  •  on  the  following  conditions,  to  wit: 
that  the  said  Wait  Chase  pay  to  the  children  of  my  daugh- 
ter, Abigail  Wetherbee.  the  sum  of  S(ii)0.{>0,  to  be  divided  in 
equal  proportions  among  the  children  of  my  said  daughter." 

The  bill  alleged  as  to  the  settlement  of  the  case  in  the 
County  Courtr  "  That  the  said  agreement  upon  which  said 
judgment  was  rendered,  and  the  said  judgment  of  said 
County  Court,  and  the  said  agreement  for  the  division  of 
the  estate  of  Ichahod  Chase  between  said  Hannah  Chase. 
Wait  Chase,  and  Abigail  Wetherbee,  were  entered  into, 
had.  and  consummated  for  the  express  purpose  of  depriving 
your  orators,  Byron  J.,  Elbert  J.,  and  Luna  D.  Wetherbee. 
of  said  legacy  of  $(iOO  given  to  them  hj'  said  will,"  &c. 

The  prayer  of  the  bill  was,  that  the  judgment  of  the 
County  Court  and  the  record  tliereof  in  the  Probate  Court 
be  vacated;  that  said  will  "be  decreed  to  be  and  to  be 
allowed  as  the  last  will  and  testament  of  the  said  Ichahod 
Chase;"  that  the  amount  due  the  orators  upon  the  legacy 
"  may  be  decreed  and  adjudged  to  he  a  special  lien  and 
charge  upon  the  said  mountain  lot,"  etc. 

The  master  found  in  part: 

"  Whereupon,  in  conformity  with  such  stipulation,  judg- 
ment was  entered  by  the  court  without  trial  at  that  term, 
that  the  order  of  the  Probate  Court  proving  and  allowing 
said  will  be  reversed  and  that  said  will  be  disajiproved  and 
disallowed,  and  that  such  judgment  of  the  County  Court  be 
certified  to  the  Probate  Court,  and  it  accordingly  was  duly 
certified  to  the  Probate  Court  and  therein  recorded, 

'•On  the  Slime  day  that  this  stipulation  was  filed  and  in 
fulfilment  of  said  agreement.  Wait  Chase,  Abigail  Wetherbee 
and  her  husband,  and  Hannah  Chase  made  and  delivered 
their  respective  conveyances  and  assignments  to  and  be- 
tween each  other,  dividing  up  the  entire  estate  of  Ichabod 
Chase  among  themselves,  and  Abigail  Wetherbee  ami  her 
husband,  Peter  C,  Wetherbee,  executed  a  discharge  to  the 
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estate  of  Icliabod  Chase  of  certain  claims  they  had  made 
against  it  and  which  were  pending  before  commissioners  on 
said  estate  in  consideration  of  tiie  discharge  of  certain 
claims  in  offset  thereto  in  favor  of  said  estate,  these  mutual 
discharges  being  in  part  fulfilment  of  the  agreement  in 
regard  to  the  division  and  settlement  of  said  estate  above 
mentioned. 

"  In  such  division.  Wait  Chase  took  absolutely  the  mount- 
ain lot.  so  called,  of  about  87  acres,  which  by  said  will  was 
devised  to  him  on  condition  that  he  pay  to  Abigail  Wether- 
bee's  children,  who  are  the  orators,  the  sum  of  §(100;  and 
after  that  time  Wait  Chase  during  his  lifetime,  and  since 
then  his  administratrix,  the  defendant,  have  held  and  occu- 
pied that  lot,  claiming  it  as  heir  at  law  of  Ichabod  Chase 
and  under  such  conveyances  to  him  from  Hannah  Chase, 
the  widow,  and  Abigail  Wetherbee,  the  only  other  heir  of 
Ichabod  Chase,  and  not  under  said  will.  The  value  of  said 
lot  at  the  time  the  will  was  made  was  S'iOlt.  It  joined 
Wait  Chase's  farm. 

"All  the  proceedings  both  in  and  out  of  court  were  had 
without  the  appointment  or  intervention  of  any  guardian 
for  the  orators,  who  were  then  all  minors,  an<l  neither  of 
tlie  orators  nor  the  subsequently  appointed  guardian  of 
said  Luna  D.  ever  consented  to  the  same. 

"Wait  Chase  believed  and  claimed  that  the  will  was  in- 
valid, and  was  unwilling  to  settle  tlie  controversy,  unless 
he  could  obtain  terms  more  advantageous  to  him  than  the 
provisions  of  the  will.  By  the  settlement  he  got  better 
terms  than  under  tlie  will,  in  so  far  as  he  got  rid  of  the 
charge  upon  his  mountain  lot  of  the  SHOO  legacy  to  the  ora- 
tors; and  this  was  substantially  the  only  difference  between 
his  share  under  the  will  and  under  the  settlement. 

"In  making  the  aforesaid  agreement,  stipulation,  and 
disposition  of  said  will  case,  and  the  division  of  the  entire 
estate  among  themselves,  the  Wetherbees,  Hannah  Chase, 
and  Wait  Chase  intended  to  have  the  will  set  aside  without 
trial,  and  take  all  the  estate  to  themselves. 

"  As  this  purpose  could  not  be  carried  out  without  neces- 
sarily resulting  in  getting  rid  of  whatever  risk  existed  in 
the  conflicting  state  of  the  evidence  as  to  the  testator's  tes- 
tamentary capacity,  that  the  trial  would  result  in  establish- 
ing the  will  and  consequently  the  orators'  right  to  the  leg- 
acy of  $ti(W,  and  as  there  was  no  evidence  that  they  did  not 
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understand  that  such  was  the  necessary  result  of  what  they 
did,  nor  intend  the  natural  consequence  of  their  acts,  the 
master  finds  that  Hannah  Chase,  WaitOiase,  and  Abigail 
Wetherbee,  and  Peter  Wetherbee.  in  making  and  carrying 
out  this  agreement  and  dividing  the  entire  estate  among 
themselves  wit)iout  regard  to  the  will,  intended  to  avuid 
whatever  risk  there  was  of  the  orators'  riglits  to  this  legacy 
being  established. 

"But  there  was  no  evidence  before  the  master  bearing 
upon  their  purpose  and  intent  in  making  and  carrying  out 
such  agreement  for  the  settlement  of  the  will  cause  and  tlie 
division  of  the  estate  except  the  papers  themselves  showing 
such  agreement  and  tlie  fact  that  the  agreement  was  car- 
ried into  effect.     •     •     • 

'•  Whether  the  result  of  a  trial  of  the  will  cause  in  the 
County  Court  would  have  been  in  favor  of  the  will,  the 
master  is  unable  to  find.  To  the  parties  who  made  tlie 
agreement,  stipulations,  and  division  of  the  estate  above 
mentioned  that  result  was  necessarily  a  matter  of  uncer- 
tainty. And  such  uncertainty  and  the  probability  of  a  long 
and  expensive  trial  operated  to  some  extent  in  leading  them 
to  agi-ee  that  the  will  should  be  set  aside  without  trial  and 
the  estate  settled  as  it  was.  It  appeared  that  Abigail 
Wetherbee  shortly  before  the  trial  in  the  County  Court  was 
to  come  off  went  to  Wait  Chase  and  wanted  to  know  if  they 
couhl  not  settle  that  suit  and  have  no  further  trouble  about 
it;  and  this  was  the  only  proof  in  regard  to  any  proposition 
for  or  negotiation  about  a  settlement  except  the  papers  ex- 
ecutetl  by  the  parties. 

"  From  the  conflicting  evidence  on  the  subject  of  the  ca- 
pacity of  the  testator  to  make  the  will  submitted  to  the 
master,  he  finds  proved  by  the  balance  of  testimony  that  at 
the  time  of  making  said  will  Ichabod  Chase  was  of  sound 
mind  and  capable  of  making  a  will:  and  that  the  will  is  his 
last  will  and  testament,  and  was  duly  executed," 

H.  8,  Royce  and  Daniel  Roberfx,  for  the  defendant. 

Hannah  Chase  and  Abigail  Wetherbee  should  be  made 
parties.  Barb.  Par.  :W0,  45G;  1  Dan.  Ch.  3:J9,  348;  Colt  v. 
Lurnier,  :)  Cow.  331);  Story  Eq.  PI.  rm.  341;  Epps\.  Vim 
Diiseii,  4  Paige,  04;  Baileif  v.  Jiitflce,  2  Paige,  278. 

A  decree  setting  aside  that  record,  or  enjoining  the  use  of 
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it,  necessarily  sets  aside  the  mutual  settlement  made,  and 
leaves  the  question  of  the  probate  of  the  will  open  for  de- 
termination in  the  Probate  Court.  If  proved  and  allowed, 
all  the  parties  must  take  according  to  the  will,  instead  of  in 
the  way  they  have  elected.  You  cannot  set  aside  the  rec- 
ord as  to  Wait  Chase's  estate,  leaving  it  to  stand  as  to  the 
others,  even  though  the  orators  niiglii  choose  to  single  him 
out  for  attack.  The  claimed  legacy,  as  a  demonstrative 
legacy  charged  upon  the  mountain  lot,  imposed  no-  obliga- 
tion upon  Wait  Chase  to  pay  it,  unless  he  saw  fit  to  accept 
the  devise  of  the  mountain  lot,  in  which  ci^se  the  pay- 
ment would  have  become  a  personal  debt,  -i  Red.  Wills, 
i7-i;  Creed  v.  Creed,  11  CI.  &  Fin.  491;  ex  parte  Fidler,  'i 
Story  C.  C.  327;  Glen  v.  Fisher,  0  Johns.  Ch.  33;  3  Wash. 
R.  P.  400.  The  master  doeg  not  find  fraud;  it  cannot  be  in- 
ferred.    1  Story  Eq.  190. 

But  the  Court  of  Chancery  has  no  jurisdiction  to  prevent 
the  probate  of  a  will,  nor  to  set  aside  a  will  fraudulently  pro- 
cured, nor  to  take  proof  tliereof  though  lost,  destroye<l,  or 
suppressed.  Perry  Trusts,  s.  183;  1  Story  Eq.  ss.  184,  440; 
Oaines  v.  Chew,  3  How.  019;  Paterson  v,  Qaines,  6  How.  58;f. 

No  will  can  pass  either  real  or  personal  estate,  unless  it  is 
proved  and  allowed  in  the  Probate  Court, — R.  L.  s.  3049; 
and  courts  of  equity  are  only  ancillary  to  aid  the  Probate 
Courts.  Adams  v.  Adams,  -ii  Vt.  58;  Jiogden  v.  Ward,  :iW 
Vt.  028;  Bank  v.  Weeks,  5\i  Vt.  115:  Merriam  v.  Hemmen- 
way,  36  Vt.  565.  The  cases  in  which,  as  claimed,  proof  of 
a  will  may  be  made  in  chancery,  are  cases  of  fraudulent 
suppression  or  spoliation.  Here  the  will  was  not  sup- 
pressed; but  is  now  in  the  Probate  Court.  See  1  Story  Eq. 
313,  315;  Allen  v.  McPherson,  5  Beav.  100;  Gaines  v.  Chew, 
supra;  Armstrong  v.  Adm'r,  13  Wheat,  109;  Tucker  v. 
Pkipps,  3  Atk.  300;  Shunucay  v.  Holbrook,  1  Pick.  114; 
Hall  v.  Gilbert,  31  Wis.  091;  Lockwood  v.  Stockholm,  11 
Paige,  87;  13  Ves.  Jr.  39U;  7  Dana,  90;  8  Humph.  3D0; 
Grant  v.  Grant,  1  Sand.  Ch.  335. 
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Chase,  finding  the  devise  too  onerous,  refused  to  accept  it. 
By  consequence,  the  mountain  lot  falls  back  into  the  gen- 
eral estate  for  administration.  Frederick  v.  Gray,  10  Serg. 
&  Raw.  18a. 

If  a  devise  be  rejected  by  the  devisee,  and  there  be  no 
other  disposition  of  the  estate  in  the  will,  it  will  descend  to 
the  heirs  at  law.  I>o€  v.  Smith,  6  B.  &  C.  113;  Totvnson 
V.  Tickell,  3  E.  &  A.  31;  Kelsey  v.   Western,  i  N.  Y.  501. 

Geo.  A.  Ballard  and  Edson,  Cross  &  Start,  for  the  orators. 

The  legacy  given  by  the  will  to  the  orators  is  charged 
specifically  mpon  the  mountain  lot.  3  Red,  Wills,  siOii;  7 
Paige,  i'il.  The  orators  were  minors,  in  no  way  repre- 
sented in  the  County  Gouil.  and  were  not  parties  to  the 
agreement  by  which  the  will  was  disallowed  in  that  court. 

Irrespective  of  the  question  as  to  the  appropriate  remedy, 
it  would  seem  to  be  clear,  that  a  legacy  secured  to  minors 
by  the  will  of  their  grandfather  could  not  be  eifectually  de- 
feated without  their  consent,  and  against  their  protest,  by 
any  agreement  of  the  grandfather's  heirs,  or  any  judgment 
rendered  exclusively  upon  any  such  agreement. 

The  Court  of  Chancery  has  jurisdiction.  It  has  taken 
jurisdiction  in  a  case  very  similar  to  this  one.  Mead  et  at. 
v.  Laiifjdoit's  heirs,  decided  in  Washington  county  in  1S;J5, 
but  not  reported.  This  decision  is  approved  by  Redfield, 
Ch.  J,,  in  his  work  on  Wills.  1  vol.  p.  317. 

The  orators,  not  being  parties  to  the  judgment  in  the 
County  Court,  and  the  agreement  and  judgment  being 
fraudulent  and  void  as  to  them,  it  is  insisted  that  Wait 
Chase  took  the  mountain  lot  subject  to  the  legacy  charged 
upon  it.  The  judgment,  hy  agreement,  ought  not  to  have  a 
broader  scope  than  the  agreement  upon  which  it  was  based. 
It  was  effectual  to  fix  the  rights  of  the  parties  to  the  agree- 
ment as  to  their  right  under  the  will,  but  ineffectual  to  di- 
vest tlie  orators  of  a  legacy  umler  a  valid  wilt  charged  upon 
specific  real  estate. 
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The  opinion  of  the  court  was  delivered  by 

Taft,  J,  In  May,  187:i,  Ichabod  Chase  made  his  last  will. 
By  it  he  devised  to  Wait  Chase,  his  son,  eighty-seven  acres 
of  land,  on  condition  that  he,  the  said  Wait,  paid  to  the 
orators,  who  were  not  his  heirs,  the  sum  of  six  hundred 
dollars.  Wait  Chase  was  named  as  executor.  The  will  was 
allowed  by  the  Probate  Court,  and  an  appeal  taken  to  the 
County  Court  by  said  Wait.  An  agreement  was  entered 
into  by  the  heirs  of  said  Ichabod,  by  which  the  estate  was 
divided  among  them;  and  by  consent  a  judgment  was  en- 
tered in  the  County  Court  disallowing  the  will;  and  the 
judgment  was  certified  to  the  Probate  Court  and  therein 
recorded.  Tlie  orators  were  minors  at  the  time  of  the  pro- 
ceedings above  recited,  and  were  in  nowise  parties  to  the 
agreement.  By  the  agreement.  Wait  Chase  took  the  eighty- 
seven  acres  of  land  free  from  any  encumbrance.  The  bill 
in  this  case  is  brought  seeking  to  charge  the  said  land, 
which  is  still  owned  by  Wait  Chase,  with  the  payment  of 
the  six  hundred  dollars.  The  defendants  insist,  that  equity 
has  no  jurisdiction  for  that  purpose;  that  granting  the  re- 
lief prayed  for  would  be,  in  effect,  establishing  a  will,  and 
in  contravention  of  R.  L.  sec.  2040,  providing  that  "no  will 
shall  pass  either  real  or  personal  estate,  unless  it  is  proved 
and  allowed  in  the  Probate  Court,  or  by  appeal  in  the 
County  or  Supreme  Court."  It  is  said  that  the  doctrine  is 
settled,  that  a  court  of  equity  will  not  entertain  jurisdiction 
to  set  aside  a  will  obtained  by  fraud,  or  establish  one  sup- 
pressed by  fraud:  for,  in  such  cases,  the  proper  remedy  is 
exclusively  vested  in  the  probate  or  ecclesiastical  courts. 
Smith  Man.  Eq.  51;  Story  Eq.  Jur.  s.  184,  and  note.  But  it 
is  also  as  well  settled,  that  "  where  the  fraud  does  not  go  to 
the  whole  will,  but  only  to  some  particular  clause,  courts  of 
equity  will  lay  hold  of  the  circumstance  to  declare  tlie  ex- 
ecutor a  trustee  for  the  legatee."  Story  Eq.  Jur.  s.  4:40; 
Smith  Man.  Eq.  57;  Mitf.  Eq.  PI.  257;  1  Perry  Trusts,  s.  18.^. 
It  is  insisted,  and  we  think  correctly,  that  the  reason  why 
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a  court  of  equity  has  no  jurisdiction,  either  to  establish,  or 
set  aside  a  will,  is,  that  those  questions  are  within  the  ex- 
clusive jurisdiction  of  the  Probate  Courts;  but  that  reason 
does  not  extend  to  the  case  at  bar.  The  proceedings  in  this 
cause  do  not  seek  to  establish  the  will  of  Ichabod  Chase; 
but  to  charge  upon  the  land  in  question  the  legacy  given 
the  orators,  of  which  they  have  been  deprived  by  the 
fraud  of  the  defendant  Wait.  To  make  the  payment  of 
the  legacy  a  charge  upon  the  land,  without  reference  to 
establishing  the  will,  the  Probate  Court  has  no  power 
whatever.  The  case,  therefore,  falls  within  the  general  rule 
that  courts  of  equity  have  jurisdiction  in  all  matters  of 
fraud. 

All  the  heira  of  the  testator  were  parties  to  the  agree- 
ment; his  garments  were  parted  among  them.  The  orators 
complain  of  the  nullification  of  the  particular  clause  giving 
them  a  legacy.  The  action  of  Wait  Chase  and  his  co-heirs 
effectively  suppressed  the  will;  in  no  way  or  manner  can 
the  orators  apply  to  the  Probate  Court  for  proof  of  it.  That 
court  has  on  record  the  certificate  of  the  County  Court  that 
the  will  has  been  disallowed;  there  is  no  remedy  for  the 
orators  in  the  law  courts.  They  have  been  deprived  of  it 
by  the  act  of  Wait  Chase  himself;  and  he  is  not  now  to  be 
heard  to  say  that  they  once  had  a  remedy  at  law.  A  court 
of  equity  might  as  well  he  abolished,  if  under  such  circum- 
stances it  could  grant  no  relief.  The  orators  are  not  seeking 
the  establishment  of  the  will  and  the  settlement  of  the  tes- 
tator's estate  under  it;  tbey  only  ask  payment  of  the  legacy 
given  them,  and  of  which  they  have  been  deprived  by  the 
act  of  Wait  Chase  and  his  co-heirs.  We  think  for  this  pur- 
pose that  a  court  of  equity  has  jurisdiction.  This  case  may 
well  be  governed  by  that  of  Mead  ef  al.  v.  Langdoii's  Heirs, 
cited  in  Adams  v.  Adams.  23  Vt.  59,  where  this  court  set  up 
and  decreed  payment  of  legacies,  given  in  a  will  never 
proved  in  the  Probate  Court,  but  which  had  been  suppressed 
by  those  interested  in  the  estate,  and  administration  grant- 
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ed  without  regard  to  the  will.     See,  also,  2  Red.  Wills,  8; 
and  Story  Eq.  Jur.  s.  98,  n.  1,  and  b.  254. 

Sec.  204ft,  R.  L.,  which,  the  defendants  insist,  hars  the  re- 
lief sought  by  the  orators,  does  not,  we  think,  have  that 
effect.  It  was  not  intended  to  prevent  a  court  of  equity 
taking  cognizance  of  a  cause  within  its  jurisdiction,  and 
granting  suitable  relief.  As  between  the  parties  to  this 
cause,  the  will  may  well  be  considered  as  proved  in  the 
Probate  Court,  and  the  appeal  vitiated  by  the  fraud  of  Wait 
Chase.  The  orators'  title  to  the  legacy  or  the  land  is  by 
virtue  of  the  decree  of  the  Court  of  Chancery,  not  by  virtue 
of  the  will.  The  effect  of  the  decree  below  was  not  to  es- 
tablish the  will;  and  the  persons  made  defendants  by  the 
order  of  the  chancellor  are  not  proper  parties  to  this  pro- 
ceeding; and  the  pro  forma  decree  making  them  such  is 
reversed.  As  to  them,  the  bill  should  be  dismissed;  in  all 
other  respects  the  decree  is  affirmed  and  the  cause  re- 
manded. 


EUNICE  P.  JONES  v.  JOHN  SENNOTT. 

Bankruptcy.     New  Promise.     Charge  to  Jury.     Ne 
Trial. 

The  plalniilT  held  two  notes  afcslnst  the  defendant,  □ 
and  both  for  the  snnie  debt,  la  an  action  of  asBunip 
of  discbarge  In  baqlituptcy,  the  plaintiff  replied  a 
tiff's  BOD  acted  in  her  behalf  at  the  tlaia  It  was  cIhId 
but  be  bad  the  old  note  with  him  and  did  not  know 
la  effect  told  the  Jury,  that  In  order  to  recover,  bi 

tnally  understood  what  the  promise  applied  to, — the  old  or  the  new  note.  And 
IbU  was  made  prominent  by  repetitioTi;  Il'lrl,  error;  as  there  was  but  uiv  debt 
to  which  the  promise  could  apply;  and  tbat  It  was  sultlcient  If  the  de/tniluiit 
understood  that  he  was  promising  to  pay  his  debt  to  the  plaintiff. 

Nbw  Tbiai..  The  petltioiier  In  her  ori>;;i[ial  salt  ciaiiaed  tbat  the  defeadant,  in  a 
public  store,  promised  to  pay  a  debt  digcharf^ed  in  bankruptcy;  but  in  this 
proceeding  she  failed  to  show  that  she  made  inquiry  whelber  any  one  present 
heard  the  talk  with  the  defendant;  and  the  case  had  been  tried  once  before, 
and  BO  the  defence  was  known;  Held,  that  the  defendant  bad  been  guilty  of 
laches,  and  the  petition  was  dismissed. 
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Assumpsit.  Plea,  general  issue,  with  notice  of  discharge 
in  bankruptcy.  Replication,  new  promise  after  the  dis- 
charge was  obtained.  Trial  by  Jury,  September  Term, 
1S85,  RoYCE,  Ch.  J.,  presiding.  Verdict  and  judgment  for 
the  defendant. 

Wilson  &  Hall,  for  the  plaintiff,  cited  to  prove  error  in 
the  charge  of  the  court,  Kimball  v.  Barter,  27  Vt.  628; 
Bi-etvin  v.  Farrell,  30  Vt.  20C;  Hill  v.  Kendall  25  Vt.  528; 
Allen  &  Co.  v.  Ferguson,  18  Wall.  1. 

W.  D.  Stewart  and  Cross  &  Start,  for  the  defendant, 
cited  to  prove  that  the  promise  was  not  sufficient,  McDoutfali 
V.  Page,  55  Vt.  1!»0;  Allen  &  Co.  v.  Ferguson,  18  Wall,  i; 
Kimball  v.  Baxter,  27  Vt.  628;  Ang.  Lim.  23S;  that  there 
was  no  error  in  the  charge,  Fassett  v.  Boxbury,  55  Vt.  553; 
Melendy  v.  Bradford;  that  the  petition  for  a  new  trial  ought 
not  to  be  granted,  Quinn  v.  Halbert,  5i  Vt.  302;  Earl  v. 
Griffith,  52  Vt.  421;  Linsley  v.  Danville,  45  Vt.  72;  Knapp  v. 
Fisher,  49  Vt.  94;  Morgan  v,  Houston,  25  Vt.  570;  Westnwre 
V.  Sheffield,  56  Vt.  239;  Reynolds  v.  Hassam,  50  Vt.  44!). 

The  opinion  of  the  court  was  delivered  by 

Veazey,  J.  The  action  is  assumpsit  upon  a  promissory 
note.  The  defence  was  a  discharge  in  bankruptcy;  to  which 
the  plaintiff  replied  a  new  promise.  The  testimony  of  the 
plaintiff  tended  to  show  a  new  promise,  after  the  discharge 
in  bankruptcy,  to  the  plaintiff's  son  Henry,  acting  in  her 
behalf.  The  note  in  suit  was  a  renewal  of  a  former  note, 
but  given  before  the  bankruptcy  proceedings  were  insti- 
tuted. When  the  son  had  the  talks  with  the  defendant  in 
which,  as  the  son  testified,  the  new  promise  was  made,  he 
had  with  him  the  old  note,  and  did'  not  know  that  a  new 
one  had  been  given.  There  was  but  one  debt.  The  son 
testified  that  the  defendant  promised  to  pay  the  indebted- 
iifsa.    The  defendant  in  his  testimony  denied  making  any 
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promise,  but  admitted  that  the  son  asked  him  to  pay 
something  "on  the  indebtedness,  or  something  like  that," 
to  his  mother;  and  admitted  that  he  did  not  owe  her  any- 
thing else  other  than  the  note  in  suit. 

The  court  charged  the  jury,  among  other  things,  on  the 
question  of  the  alleged  promise,  that  there  must  have  been 
a  mutual  understanding  between  the  defendant  and  the 
plaintiff's  son  as  to  what  the  defendant  was  promising  to 
pay,  whether  the  old  note  or  the  new  one,  and  that  the  son 
as  well  as  the  defendant  must  have  understood  what  the 
promise  applied  to,  that  is,  which  of  the  two  notes.  To  this, 
exception  was  taken.  The  court  think  this  exception  must 
be  sustained.  The  material  thing  was  whether  the  defend- 
ant promised  to  pay  his  debt  to  the  plaintiff.  There  was 
but  one  debt,  and  the  defendant  knew  it,  and  knew  he 
owed  it,  but  for  the  discharge  in  bankruptcy.  There  being 
but  one  debt,  and  the  defendant  and  Henry  so  understand- 
ing it,  and  the  promise,  if  any,  being  made  in  reference  to 
that  debt,  it  is  immaterial  that  Henry  understood  that  the 
debt  was  evidenced  by  the  old  note  only,  and  that  the 
])romise  applied  to  that  note.  If  the  defendant  understood 
what  he  was  promising,  and  that  he  was  promising  to  pay 
his  debt  to  the  plaintiff,  it  was  sufficient. 

The  above  instruction  was  repeated  and  made  prominent 
in  the  course  of  the  charge,  so  that  the  jury  might  well 
understand  that  it  was  a  condition  of  the  plaintiff's  right 
of  recovery,  notwithstanding  the  rule  was  correctly  stated 
in  other  connections. 

For  this  error  judgment  is  reversed,  and  the  cause  re- 
manded. 

The  petition  for  new  trial  must  be  dismissed  on  the  ground 
that  the  petitioner  was  guilty  of  Inches.  If  the  petitioner's 
son,  who  acted  for  her  and  had  charge  of  the  suit,  and  was 
the  principal  witness  for  the  petitioner,  had  used  anything 
like  the  same  diligence  before  the  trial  that  he  apparently 
did  after  it,  he  would  have  obtained  the  evidence  now  pro- 
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duced.  True,  he  may  not  have  known,  as  he  told  his  coun- 
sel, that  any  one  heard  the  defendant  make  the  alleged 
promise  in  Mr.  Huntington's  store;  but  he  knew  that  Mr. 
Huntington,  or  some  person  in  charge  of  that  store,  was 
present-  He  fails  to  show  that  he  made  any  inquiry  to  find 
out  whether  any  one  present  heard  his  talk  with  the  de- 
fendant. The  case  had  been  once  tried  before  a  magistrate, 
so  that  the  attitude  of  the  defendant  was  known.  Without 
passing  upon  other  grounds  of  defence  argued,  we  think 
the  petition  is  glaringly  defective  in  the  respect  stated,  and 
it  is  dismissed  with  costs. 


JULIUS  HALBERT  v.  J.  D.  SOULE  AND  S.  C.  NOBLE. 

Receiptor  of  Attached  Property.     Pleading. 

The  defendanta  with  two  others  formed  a  partnerelifp  bj  verbal  afptemant  und  en- 
f(aged  in  maaulacturinj;  shade  rollers.  The  sign  over  the  door  of  tJieit  ploue  ot 
business  wns  "St.  Alttans  Shade  Roller  Man ufactn ring  Company,"  and  their 
bllU  were  made  out  Id  that  naioe.  Property  owned  by  the  partnership  wan  at- 
tached on  a  writ  in  which  the  defendant  was  deicritied  a«  "  The  St.  Albans 
Shade  Roller  ManufactnrinK  Company,  a  coi-poration  uivtrr  the  lmr,t  of  Ver- 
nwmt."  The  two  defendanta  receipted.  la  an  action  against  the  receiptors ; 
//e/d,  that  the  caw  was  controlled  by  Adaim  v,  F»z,  n  Vi.  aui,  where  It  was 
roled  that  a  receipUir  could  set  np  bis  ownenhlp  ot  the  property  as  a  good  de- 
fence; that  tbe  original  writ  did  not  ran  agonal  tlie  defendants  lu  this  case,  bnt 
really  agalnat  nobody. 

Trover.  Plea,  the  general  issue.  Trial  by  court,  March 
Term,  ISH'^,  Royce,  Ch,  J.,  presiding.  Judgment  for  the 
defendant. 

The  property,  for  which  the  two  defendants  gave  their 
receipt,  was  attached  on  a  writ  in  favor  of  Thos.  "W.  Clark, 
and  judgment  was  obtained  by  default  in  the  CountyCourt, 
At  the  time  the  attachment  was  made  and  the  receipt  given, 
the  defendants,  Hiruni  B.  Bouleand  George  Giegory  Smith, 
were   engaged   in   tlie   business    of    manufacturing   shade 
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rollers  at  St.  Albans,  as  partners,  as  the  exceptions  stated, 
"under  a  verbal  understanding."  The  other  facts  are  suffi- 
ciently ^ated  in  the  opinion  and  head  note. 

M.  Buck  &  Son,  for  the  plaintif[. 

The  judgment  rendered  in  favor  of  Clark  against  The 
St.  Albans  Shade  Roller  Manufacturing  Company  was  valid. 
The  judgment  of  a  court  of  competent  jurisdiction  is  not 
void  for  irregularity  in  the  previous  proceedings,  Kellogg, 
ex  parte,  f.  Vt.  50fl;  Beech  v.  Abbott,  lb.  58fJ;  Allen  v.  Hunt- 
ington, 2  Aik.  34!>;  Stevens  v.  Fisher,  30  Vt.  200.  In  the  case 
of  Adams  v.  Fox^  17  Vt.  3C1,  the  property  belonged  to  the 
receiptor;  in  this  case,  to  the  defendant  company.  Whether 
it  was  a  corporation  or  partnership,  makes  no  difference. 
The  company  remained  the  same  in  name  and  member- 
ship. The  notice  given  to  the  officer,  that  the  property  be- 
longed to  the  company  as  a  partnership,  and  not  as  a  cor- 
poration, was  an  attempt  to  file  a  plea  in  abatement  to  the 
writ  before  the  officer.  The  matters  urged  here  were  only 
proper  in  defence  in  the  Clark  suit.  Porter  v.  Gile,  47  Vt. 
G20;  -iS  Vt.  5.38. 

Noble  &  Smith,  for  the  defendants,  cited  Adams  v.  Fox, 
17  Vt.  301,  and  Roberts  v.  Carpenter,  53  Vt.  678;  and  ar- 
gued that  these  cases  governed  this  one. 

The  opinion  of  the  court  was  delivered  by 

Veazey,  J.  Tliis  is  an  action  of  trover  for  goods  receipted 
to  an  attaching  officer,  which  he  had  attached.  In  Adams 
V.  Fox,  17  Vt.  361,  the  court  held,  that  one  who  has  exe- 
cuted a  receipt  to  an  attaching  officer,  for  property  attached, 
thereby  promising  to  deliver  the  property  to  the  officer  upon 
demand,  may  show,  in  defence  of  an  action  against  him 
upon  the  receipt,  that  the  property  receipted  was,  at  the 
time  of  the  attachment,  his  property,  and  not  liable  to  the 
attachment,  and  that  he  then  so  informed  the  officer;  and 
such  showing  will  entitle  him  to  judgment  in  his  favor. 
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We  think  that  rase  controls  the  one  at  bar.  Id  this  case 
the  writ  was  against  nobody.  There  was  no  such  defendant 
as  the  writ  described.  The  property  attached  and  receipted 
by  these  defendants  was  their  property;  and  the  officer  was 
eo  informed  at  the  time,  and  that  they  were  not  sued  in  the 
writ  in  favor  of  Clark.  We  think  it  is  quite  clear  that  if  a 
person  can  defend  against  his  receipt  for  his  own  property 
to  an  officer  attaching  it  on  a  writ  against  somebody  else 
actually  existing,  he  may  do  the  same  when  attached  on  a 
writ  against  simply  an  imaginary  defendant. 

Judgment  affirmed. 


GEORGE  E.  NORRIS  v.   E.  A.  SOWLES  AND  OTHERS. 

Chattel  Mortgage.    N.  Y.  Statute.    Law  of  Place  Ooverns. 
Attaching  Creditor.     Change  of  Possession. 

1.  The  mode  of  ellenatloii  of  personal  property  is  ROvenied   by  the  law  o(  the 

place  wLere  the  owner  rsaides  and  trhere  tlie  i>ruporty  Is  silimted,  hoc  affected 
lif  tlie  rule  requiting  a  cbnuKe  of  poiisessinn ;  thus,  a,  chattel  tnortftaKe  eze- 
ciited  in  New  York,  and  valid  there,  la  valid  here,  when  the  owner  comes  In- 
to thin  State  with  the  property. 

2.  After  breach  oE  conditioo  the  martfcaKor  has  no  attachable  interest  la  the  prop- 

3.  A  chattel  mortKage  is  valid  durinf;  one  year  under  the  M.   Y.  statute,  reqiiirlD); 

it  to  be  refiled  at  the  ezpirHtion  o[  one  year,  irrespective  of  what  is  necessary 
to  he  done  to  keep  It  on  toot  for  a  succeeding  year. 

Trover  for  taking  two  washing-machines  and  two  iron- 
ing machines.  Plea,  not  guilty.  Trial  by  jury,  September 
Term,  1884,  RoYCE,  Ch.  J.,  presiding.  Verdict  ordered  for 
the  defendants.  Counsel  moved  the  courtto  order  a  verdict 
for  the  plaintiff,  T?hich  was  denied.  The  plaintiff's  mort- 
gage was  executed  in  New  York,  where  the  parties  to  it  re- 
sided, and  where  the  property  was  situated.  The  plaintiff 
agreed  that  the  mortgagor,  Langworthy,  could  remove  the 
property  into  this  State. 
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Wilson  &  Hall  for  the  plaintiff. 

The  mortgage  being  valid  where  it  was  executed,  was 
valid  in  this  State.  R.  S.  N.  Y.  vol.  3.  p.  143  ;  2  Session 
Laws,  N.  Y.,  187n  ;  Tai/lor  v.  Boardman,  25  Vt.  581  ;  Jones 
V.  Taylor,  30  Vt.  42 ;  Cobb  v.  Buswell,  37  Vt.  337.  The 
plaintiff's  debt  matured  October  14.  1881 ;  and  after  that 
time  his  title  became  absolute.  3  Wait  Act.  and  Def.  105, 
177 ;  Parshall  v.  Eggert,  64  N.  Y.  18.  No  refiling  was  neces- 
sary. 37  N.  Y.  109.  The  right  of  action  was  complete. 
Duncans  v.  Sione,  45  Vt.  118;  2  Wait  Act.  and  Def.  180. 
After  default  in  payment  the  property  was  not  attachable 
by  the  mortgagor's  creditors.  2  Wait  Act.  and  Def.  178; 
JoneH  V.  Taylor,  supra;  Champlain  v.  Johnson,  39  Barb. 
C08  ;  Judaon  v.  Edson,  35  N.  Y,  C(J4  ;  Hall  v.  Samson,  35  N. 
Y.  277 ;  Ferguson  v.  Lee,  9  Wend.  250. 

E.  A.  Sou^Ips,  for  the  defendants. 

The  N.  Y,  statute  contemplates  that  the  property  shall  re- 
main within  that  State,  or  the  lien  is  lost :  37  N.  Y.  109  ;  but 
here  the  mortgagee  consented  that  the  property  might  pass 
into  Vermont.  He  therebj'  waived  his  lien.  Jones  Chat. 
Mort.  401,  4(>0  ;  8  Mich.  143  ;  1  Kan.  259.  The  defendant 
Sowles  acquired  a  valid  lien  by  his  mortgage.  27  N.  Y. 
2G8 ;  14  N.  Y.  71  :  Jones  Chat.  Mort.  202.  The  bank  made 
an  attachment  April  2,1882,  and  the  property  was  legally 
sold  by  defendant  Halbert  on  execution.  Wood  v.  Donne, 
20  Vt.  612 ;  Maxham  v.  Place,  4C  Vt.  434  ;  Moore  v.  Moore. 
44  Vt.  85  ;  Hill  V.  Kendall.  25  Vt.  538 :  Murray  v.  Chaduirk. 
52  Vt.  293  ;  See  Jones  Chat.  Mort.  10C5 ;  7  Wall.  151 ;  35  N. 
Y.  057. 

The  opinion  of  the  court  was  delivered  by 

Powers,  J.  Section  9  of  chapter  7  New  York  Revised 
Statutes  declares  mortgages  of  goods  and  chattels  to  be  ab- 
solutely invalid  against  creditors  and  subsequent  purchasers 
and  mor^agees  in  good  faith,  unless  accompanied  by  im- 
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mediate  delivery  and  followed  by  actual  and  continued  pos- 
session by  the  mortgagee,  or  unless  the  mortgage  or  a  true 
copy  thereof  be  filed  in  the  proper  office. 

Sec.  1%  of  the  same  chapter  provides  that  every  mortgage 
filed  as  aforesaid  shall  cease  to  be  valid,  as  against  the 
creditors  of  the  person  making  it,  and  against  subsequent 
purchasers  or  mortgagees  in  good  faith,  after  the  expiration 
of  one  year  from  the  filing  thereof,  unless  itberefiledas 
specified  in  that  section. 

The  significant  language  of  this  section  pertinent  to  the 
present  inquiry  is  this  :  The  mortgage  "shall  cease  to  be 
valid  against  creditors,  etc.,  after  the  expiration  of  one 
year,  "  The  unmistakable  meaning  is  that  during  the  year 
the  mortgage  is  valid,  irrespe9tive  of  the  matters  and  things 
necessary  to  be  done  to  keep  it  on  foot  for  a  succeeding 
year. 

The  property  in  question,  therefore,  could  not  be  taken 
by  the  creditors  of  Langworthy  in  New  York  during  the 
year,  dating  from  April  15,  1881,  the  day  the  mortgage  was 
registered.  The  plaintiff's  mortgage  debt  matured  October 
14,  1881. 

In  New  York,  as  here,  a  chattel  mortgage  duly  executed 
and  registered,  vests  the  title  in  the  mortgagee  subject  to 
the  mortgagor's  right  of  redemption  at  the  time  fixed  in  the 
condition.  Failing  to  redeem  the  mortgagor's  right  is  lost, 
at  law,  and  the  mortgagee  gets  an  absolute  title. 

If  the  creditors  of  the  mortgagor  attach  the  chattel  mort- 
gaged, or  subsequent  mortgages  of  it  be  executed,  such  cred- 
itors and  mortgagees  take  only  the  interest  of  the  mortgagor 
in  the  chattel  and  hold  it  exposed  to  forfeiture  for  breach 
of  condition  by  the  mortgagor.  After  breach  of  condition 
the  mortgagor  has  no  attachable  interest  in  the  chattel. 
Champlain  v.  Johnson,  39  Barb.  608;  Jadson  v.  Easton,  52 
N.  Y.  664. 

This  court  held  in  Jones  v.  Taylor,  30  Vt.  43,  that  a  chat- 
tel mortgage  executed  in  New  York  and  valid  there,  with- 
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out  a  change  of  possession,  would  protect  the  property 
here  against  attachment,  though  found  here  in  the  posses- 
sion of  the  mortgagor;  and  the  court  overruled  the  earlier 
case  of  Skiff  v.  Solace,  'i3  Vt.  27'.),  holding  a  contrary 
doctrine. 

The  same  doctrine  was  reaffirmed  in  Cobb  v.  Busivefl.  37 
Vt.  337,  where  the  property  mortgaged  was  brought  to  Ver- 
mont from  New  Hampshire  by  the  consent  of  the  mort- 
gagee. 

In  some  States  a  different  rule  prevails,  but  the  law  in 
this  State  is  firmly  established  by  the  cases  cited. 

The  doctrine  of  these  cases  is  that  the  mode  of  alienation 
of  property  is  governed  by  the  law  of  the  place  where  the 
owner  resides  and  the  property  is  situated;  and  the  rule  re- 
quiring a  change  of  possession  is  a  rule  of  local  policy,  not 
reaching  to  a  title  valid  by  the  law  under  which  it  is  vested. 
On  this  ground  a  subsequent  mortgage  in  this  State  within 
the  year  following  the  execution  of  the  plaintiff's  mortgage, 
would  give  the  mortgagee  no  better  title  than  an  attaching 
creditor  could  get. 

The  plaintiff's  mortgage  was  duly  executed  and 
registered  April  15,  1881.  The  Sowles  and  Burton  mort- 
gage in  this  State  was  executed  June  1,  1881,  with- 
in a  year,  and  so  is  subordinated  to  the  plaintiff's 
title ;  and  the  attachment  by  defendant  Halbert  was 
made  April  3,  1883,  within  such  year,  and  after  the  condi- 
tion in  the  plaintiffs  mortgage  was  broken.  On  the  latter 
date  the  mortgagor,  as  already  seen,  had  no  interest  in  the 
property  that  could  be  attached. 

It  follows  then  that  the  plaintiff's  motion  for  a  verdict 
should  have  been  granted. 

The  judgment  is  reversed  and  judgment  is  rendered  on 
the  verdict  for  the  plaintiff  for  the  sum  of  $544.60,  and  in- 
terest from  September  19,  1884. 
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BENJ.  F.  KUGG  v.   A.  O.  BRAINERD  AND  OTHERS. 

[In  Chancery.] 

Mortgage.     Apportionment.     Marshaling  Securities.      Sub- 
rogation.   Payment  of  Note. 

1.  When  oue  purchases  a  pare  o(  a  farm  witb  a  mortgage  on  the  whole  tarm,  and 

a-tsumes  the  entire  iqartgagn  by  baloK  secured  to  pay  the  excefis  above  the  con- 
sideration paid  [or  tils  parcel,  and  he  pays  such  excess,  the  notes  so  paid  are 
eitlngninhed;  and  ou  a  foreclosure  of  the  mortgage  he  canaot  share  In  the  n^ 
eiirity  afforded  by  It. 

2.  And  in  aach  a  aa-ie,  the  mortgagee  is  not  affected  by  any  eqnllies  arising  between 

the  seiwrnte  owners,  whereby  such  excess  could  be  apportioned. 

Petition  to  foreclose  a  mortgage.  Heard  on  petition, 
several  answer  and  cross-bill  of  A.  O.  Brainerd,  the  report 
of  a  special  master  and  exception^  thereto,  April  Term, 
1S84,  RoYCE,  Chancellor.  The  petition  was  taken  as  con- 
fessed against  all  the  defendants  except  the  said  A.  O. 
Brainerd;  and  as  to  him,  the  chancellor  decreed  a  foreclos- 
ure of  the  mortgage,  and  dismissed  the  cross-bill.  It  ap- 
peared from  the  report,  "that  said  farm  by  the  conveyance 
of  part  thereof  by  said  Clarks  on  said  November  (i,  1MT3, 
and  by  subsequent  conveyances  of  other  parts,  became  par- 
celled into  three  parts, — one  of  seventy -five  acres,  one  of 
sixty-three  acres,  and  one  of  twenty-five  acres."  The  cross- 
bill alleged  that  the  parcel  of  seventy -five  acres  "is  prima- 
rily liable  for  the  payment  of  said  mortgage  notes  in  said 
original  bill  set  forth;  and  that  said  twenty-five  acres  now 
owned  by  said  Rugg  mentioned  in  said  answer  is  seconda- 
rily liable  for  said  notes;  and  that  the  residue  of  said  prem- 
ises in  said  bill  mentioned,  and  conveyed  by  your  petitioner 
to  said  Brown,  ought  not  to  be  applied  to  the  payment  of  said 
notes  until  said  seventy-five  acres  and  twenty -five  acres  are  - 


JANUARY  TERM.  1885. 


Kngg  V.  Braiiierd. 


applied  upon  said  notes;  and  that  your  petitioner  is  entitled 
to  a  decree  "  to  that  effect,  &c.  The  other  facts  are  suffi- 
ciently stated  in  the  opinion. 

Cross  &  Start,  for  A.  O.  Brainerd. 

On  November  6,  1873,  the  original  mortgagors  made  pro- 
vision for  the  payment  of  the  whole  mortgage  debt,  gO,.'J~5, 
by  the  sale  of  the  seventy-five  acres,  and  of  the  balance  by 
mortgaging  the  sixty -three  acres.  Inasmuch  as  this  defend- 
ant paid  this  balance  on  the  security  of  the  sixty-three  acres 
and  ultimately  took  the  security  in  satisfaction  of  the  pay- 
ment, the  case  stands  the  same  as  if  on  November  (J,  1873, 
Stranahan  and  party  had  bought  the  seventy-five  acre.'i, 
agreeing  to  pay  the  $!l,375,  and  this  defendant  had  bought 
the  sixty-three  acres,  agreeing  to  pay  the  balance;  and 
either  party  would  be  entitled  to  hold  the  original  mort- 
gage notes  taken  up  for  the  protection  of  the  title  of  the 
parcel  acquired  by  him.  The  payment  of  the  balance  of 
the  debt  by  this  defendant  was  not  an  extinguishment  of 
the  debt  unless  the  title  to  the  sixty-three  acres,  which  was 
the  consideration  for  the  payment,  was  assured  to  him;  and 
these  notes  in  the  hands  of  the  defendant  paid  as  they  were, 
were  a  part  of  the  mortgage  debt  outstandingto  be  enforced 
against  the  whole  property.  If  defendant  had  not  paid  this 
balance  the  petitioner's  debt  would  have  been  so  much 
larger.  By  paying  it  under  this  arrangement  upon  the  se- 
curity of  the  sixty-three  acres,  he  became  subrogated  in 
equity  to  the  rights  of  the  petitioner,  so  far  as  to  protect 
the  title  of  the  sixty -three  acres  against  the  original 
mortgage, 

George  T.  Mooiicy  and  Wilson  &  Hull,  for  the  orator. 

The  Brainerds  anil  Stranahan  having  obligated  them- 
selves, in  the  deed  from  the  C'larks  of  the  seventy-five  acre 
parcel,  to  pay  the  entire  mortgage  debt  in  the  mortgage 
sought  to  be  foreclosed,  have  assumed  the  pcsition  of  the 
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Claiks  and  made  themselves  liable  for  its  payment  to  the 
orator.  Therefore,  they  are  estopped  from  claiming  any 
interest  in  the  mortgaged  premises,  as  against  the  orator, 
until  they  have  paid  all  the  mortgage  notes.  The  defend- 
ant, A.  0.  Brainerd,  cannot  keep  said  notes  on  foot  as  un- 
paid, and  claim  the  right  to  participate  in  the  security  of 
said  mortgage.  Jones  Mort.  ss.  740,  743,  755,  865;  Wilson  v. 
Burton,  52  Vt.  304;  Pom.  Eq.  Juris,  ss.  797,  3^00;  Welch  v. 
Beers,  8  Allen,  151;  Gates  v.  Adams,  24  Vt.  70;  Lyman  v. 
Lyman,  32  Vt.  79. 

The  opinion  of  the  court  was  delivered  by 

Taft,  J.  On  the  6th  day  of  November,  1873,  the  Clarks 
owned  the  Holyoke  farm  consisting  of  one  hundred  and 
sixty-three  acres,  subject  to  a  mortgage  in  favor  of  the  peti- 
tioner of  ten  thousand  five  hundred  and  seventy  dollars. 
Tlie  Clarks  on  that  day  conveyed  seventy-five  acres  to  A,  <), 
Brainerd,  Herbert  Brainerd,  and  Straiiahan,  the  grantees 
agreeing  to  pay  the  Rugg  mortgage.  The  consideration  uf 
the  purchase  vras  nine  thousand  three  hundred  and  seventy- 
five  dollars.  On  the  same  day  the  Clarks  mortgaged  the 
remaining  eighty-eight  acres  with  other  lands  to  Aldis  O. 
Brainerd  to  secure  him  among  other  things  in  paying  the 
excess  of  the  mortgage  over  the  purchase  price  of  the  sev- 
enty-five acre  lot,  viz.:  1,382  50-100  dollars,  and  for  the 
payment  of  all  other  sums  that  the  Clarks  might  there- 
after owe  the  said  Brainerd.  It  was  understood  at  the  same 
time  that  A.  0.  Brainerd  should  pay  the  said  sum  of 
1,382  50-100  dollars,  and  an  unsecured  debt  due  from  the 
Clarks  to  the  petitioner.  Aldis  O.  released  his  mortgage  on 
twenty-five  acres  of  the  land  so  mortgaged  to  him,  and  the 
Clarks  then  mortgaged  the  same  to  the  petitioner  to  secure 
such  imsecured  debt;  and  the  twenty-five  acres  passed  to 
the  petitioner  by  foreclosure  of  his  mortgage,  Aldis  O.  being 
a  party  defendant.  The  petitioner  subsequently  sold  the 
twenty-five  acre  lot.      Said   Aldis  O.  in  pursuance  of   the 
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agreement  between  him  and  said  Clarks  paid  the  said  sum 
of  1,382  50-100  dollars,  and  the  Clarks  conveyed  to  him  the 
residue  of  said  farm.  Said  Aldis  0.  gave  them  a  receipt 
for  the  deed  in  full  of  the  notes  he  held  against  tliem,  being 
those  upon  which  he  had  paid  the  said  sum  of  1,383  50-100 
dollars,  and  agreed  to  give  them  up  provided  there  had  been 
DO  liens  of  a  recent  date  placed  on  said  property,  Aldis  O. 
insists  that  having  paid  these  notes  he  should  share  with  the 
petitioner  in  the  security  aiforded  by  the  original  mortgage. 
Upon  the  facts  reported  by  the  master,  it  is  very  clear  that 
the  payment  of  the  1,382  60-100  dollars  was  a  payment  made 
by  the  Clarks  themselves.  It  is  true  Aldis  O.  paid  the  peti- 
tioner the  money,  but  he  had  agreed  with  the  Clarks  that 
he  would  pay  it;  they  had  secured  him  for  so  doing,  and 
after  he  had  paid  it  they  conveyed  to  him  the  remaining 
portion  of  the  farm,  which  he  received  in  full  of  said  notes, 
upon  which  he  had  paid  the  1,382  50-100  dollars.  The  notes, 
having  been  paid  for  the  Clarks,  were  thereby  extinguished. 
Aldis  0.  may  have  the  right  to  insist  that  the  purchase  price 
of  the  seventy-five  acres,  the  Fair  Ground  lot,  as  between 
him  and  the  owners  of  the  lot,  shall  be  charged  upon  such 
lot;  but  the  petitioner  is  not  affected  by  any  equities  arising 
between  the  separate  owners  of  the  different  portions  into 
which  the  premises  have  been  divided. 

It  is  unnecessary  to  say  anything  upon  the  questions  of 
evidence  presented  by  the  report;  for  treating  the  facts 
found  from  it  as  properly  in  the  case,  the  petitioner  is  enti- 
tled to  the  relief  sought  notwithstanding  such  facts. 

Decree  affirmed  and  cause  remanded. 
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A,  W.  WOODWORTH  AND  OTHERS  v.  P.  COLEMAN. 

Petition  under  the  Fraud,  Accident,  and  Mistake  Statute. 
R.  L.  s.   142f. 

A  petition  under  the  fraud,  accident,  and  mistake  statule— R.  L.  a.  1429— roast  be 
vetifled  bf  Che  oath  □(  one  liHvlng  peraannl  knoirledKe  of  tba  lacts  alleged. 
The  oath  of  the  petitioner's  Mtorney,  "  nccordiriB  to  his  best  knowledge,  inlor- 
matloQ,  and  belief,"  la  not  safficient. 

Petitiox  under  R,  L.  s.  J  428  to  vacate  and  set  aside  a 
judgment  of  a  justice  of  the  peace,  and  to  enter  and  defend 
the  suit.  Heard  on  motion  to  dismiss,  April  Term,  1884, 
RoYCE,  Ch.  J.,  presiding.  Motion  overruled.  The  motion 
to  dismiss  the  petitloii  was  on  the  ground  that  it  was  not 
verified  by  the  oath  of  the  petitioners. 

E.  C.  Smith  and  A.  K.  Broirn,  for  the  petitioners, 

P.  Coleman,  for  the  petitionee. 

The  opinion  of  the  court  was  delivered  by 

RowELL,  J.  The  statute  provides  that  a  petition  of  this 
kind  nhall  he  verified  by  oath.  K.  L.  s.  Uiii.  To  verify,  in 
tlie  seuso  of  the  statute,  means:  to  establish  the  truth  of;  to 
confirm.  But  how  shall  the  truth  of  a  thing  be,  established 
e.xcept  it  be  by  the  oath  of  liim  who  has  personal  knowledge 
thereof!'  This  petition  is  sworn  to  only  by  the  attorney  of 
the  petitioners,  who  makes  oath  that  the  facts  stated  there- 
in are  true  according  to  his  best  knowledge,  information, 
and  belief;  but  it  nowhere  appears  that  he  had  or  could 
have  any  personal  knowledge  or  information  whatever  of 
the  truth  of  the  things  to  which  he  swears,  and  so  the  peti- 
tion in  no  just  sense  can  be  said  to  be  "  verified  by  oath  "; 
and  it  is  dismissed  with  costs. 
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STATE  V.  LAWRENCE  BRAINERD. 

Information,  Minute  on  by  Clerk,  when  Exhibited. 
Criminal  Law. 


Heard  on  motion  to  dismiss  the  information,  April  Term, 
1884,  RoYCE,  Ch,  J.,  presiding.  Motion  overruled;  and 
cause  passed  to  the  Supreme  Court  under  R.  L.  s.  130O.  The 
motion  to  dismiss  was,  in  effect,  that  the  minute  made  by 
th«  clerk  of  the  court  on  the  information  was  not  sufficient, 
in  that  it  did  not  state  when  the  information  was  exhibited. 

Edson,  Cross  &  Start  and  Stephen  E.  Royce,  for  the  re- 
spondent. 

The  minute  on  the  information  was  clearly  insufficient. 
R.  L.  s.  1719;  Pollard  v.  Wilder,  17  Vt.  48;  Montpelier  v. 
Andrews,  16  Vt.  004;  Wheelock  v.  Seara,  19  Vt.  559. 

George  W.  Burleson,  State's  Attorney  (E.  R.  Hard  with 
him),  for  the  State. 

The  minute  on  this  information  accomplishes  the  object 
of  the  statute,  and  is  a  substantial  compliance  with  its  re- 
quirements.    R.  L.  s.  1719;  State  v.  Bartlett,  11  Vt.  650. 

The  opinion  of  the  court  was  delivered  by 

RowELL,  J.  It  is  considered  that  the  minute  on  this  in- 
formation is  sufficient  to  answer  the  purpose  for  which  it  is 
required  to  be  made,  which  is,  that  the  court  may  know 
with  certainty  whether  or  not  the  offense  charged  is  barred 
by  the  Statute  of  Limitations.  It  is  as  follows:  "Filed  Oct. 
15,  1883,"  and  is  under  the  official  signature  of  the  clerk. 
The  information  could  not  have  been  filed  by  the  clerk  until 
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it  was  exhibited  to  him;  and  the  minute  of  filing  imports 
such  exhibition,  nothing  else  appearing;  and  the  two  things 
will  be  taken  to  have  been  concurrent.  State  v,  Bartlett, 
11  Vt.  650. 

The  respondent  takes  nothing  bj  his  exceptions,  and  the 
cause  is  remanded. 


R.  W.  DARBY  V.  THE   FIRST  NATIONAL   BANK  OP 
ST.  ALBANS. 

Usury.     Referee's  Report  Should  State  the  Facta.    Bank, 
Cashier,  Adoption  of  his  Ads.    Practice. 

1.  In  an  action  agHinat  a  bauk  to  recover  the  pen&lt;  for  the  tnklnj;  of  llief^l  inter- 

est, t]i«  usurious  trnnaactiun  hnviag  been  couducled  namliially  at  least  by  Ibe 
cashier,  but  ulaliuei)  tay  the  plaintiff  to  be  a  mere  cuver  of  the  batik  to  cauceal 
lis  part  Id  receivln);  [he  uaiiry,  the  referee  failed  la  find  the  lualurlal  fact, 
which  of  the  two  clie  plaiiilllT  negotiated  iTl(L,~tlie  bank,  or  the  caaLier  iiidl- 
Tidually;  but  repotted  the  facts  for  aud  against  the  plaiullH's  tbeory,  and  suh- 
mllted  to  the  court,  not  to  infer  Ihe  /□'(,  hut  to  decide  nbelher  the  "  tilings 
done  amounted  in 'q'f  to  a  mere  cover,"  &c.;  ll'ld,  thai  it  was  not  an  iufet- 
ence  o[  law  but  a  pore  question  of  fact,  and  that  Ihe  court  had  no  authority  to 
infer  from  the  reported  facta,  thai  the  loan  waa  made  by  the  defendant,  and 
tlie  manner  of  it  a  trick  tu  evade  the  usury  inws. 

2.  The  notes  received  by  the  cushler  ive re  subsequently  turned  over  to  the  bank ;  but 

It  was  not  found  that  it  adopted  the  tranaacilun,  or  that  it  received  the  llleital 
interest. 

Action  to  recover  the  penalty  for  the  taking  of  illegal  in- 
terest. Hearti  on  the  report  of  a  referee,  September  Term, 
18S3,  RovcE,  Ch,  J.,  presiding.  Judginont  for  the  plaintiff 
to  recover  the  sum  of  $;i,l!H.70. 

The  referee  found,  that,  in  the  latter  part  of  1875,  the 
plaintiff  wishing  to  effect  a  loan  of  about  8;t,000,  applied  to 
Jed  P.  Ladd,  Esq.,  an  attorney,  to  find  tlie  money  for  him; 
that  said  Ladd  consented  to  act  in  the  matter  and  saw  Al- 
bert Sowles,  cashier  of  the  defendant,  in  regard  to  it;  that 
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on  January  20,  1876,  the  plaintiff  and  said  Ladd  went  to  St, 
Albans,  saw  Sowles  at  the  bank,  and  the  terms  of  the  loan 
were  agreed  upon;  that,  accordingly,  the  defendant  gave  his 
notes  to  said  Sowles,  secured  by  mortgage,  for  $y,(tOf),  but 
received  therefor  only  SW,120;  and  that  after  the  notes  and 
mortgage  were  executed,  Sowles  went  into  the  bank  vault, 
brought  out  the  money  in  bills,  which  he  counted  out  to  tlie 
plaintiff  over  the  bank  counter;  and  that  the  plaintiff  sup- 
posed he  was  dealing  with  the  bank.  Various  other  facts. 
tending  to  support  the  claims  of  each  party,  were  set  fortli 
in  the  report;  but  in  view  of  the  decision  of  the  court,  it  is 
.unnecessary  to  state  them.  The  referee  submitted  questions 
to  the  court,  in  part,  as  follows: 

"If  the  court  should  be  of  opinion  as  a  matter  of  law 
from  the  facts  above  found  and  reported,  that  the  things 
done  and  said  by  the  said  Sowles  with  reference  to  said 
loan  prior  to  and  on  said  a7th  day  of  May,  18~o,  which  are 
claimed  by  the  defendant  to  establish  in  fact,  and  in  law, 
that  said  loan  was  made  on  the  21st  day  of  January,  DST'i, 
by  said  Sowles  and  not  by  the  defendant,  amounted  in  law 
to  a  mere  cover  for  an  usurious  transaction  by  the  defend- 
ant, and  ought  therefore  to  be  held  in  law,  so  far  as  tliin 
plaintiff's  rights  and  remedies  are  concerned,  void  and  of 
no  effect,-  and  that  in  contemplation  of  law,  said  loan  was 
made  by  the  defendant  to  the  plaintiff  on  said  21st  day  of 
January,  187(5.  then  I  find  that  on  said  last-mentioned  day 
the  defendant  loaned  to  the  plaintiff  the  sum  of  $:J.12(>.  and 
that  up  to  and  Including  said  2«th  day  of  November,  18SI, 
when  said  transaction  was  finally  closed  up  as  above  set 
forth,  the  defendant  knowingly  took  and  received  from  the 
plaintiff,  on  account  of  said  loan,  the  principal  thereof  in 
full,  and  the  further  sum  of  $1, 5115.85  as  and  for  interest  on 
the  same,  which  being  a  rate  of  interest  greater  than  six 
per  cent  per  annum,  the  plaintiff  should  recover  of  the  de- 
fendant twice  the  amount  of  interest  thus  paid,  being  tlie 
sum  of  ♦3,191.70.  If  the  court  should  be  of  opinion,  as  a 
matter  of  law,  from  the  facts  above  found  and  reported, 
that  said  loan  was  in  contemplation  of  law  made  to  the 
plaintiff  on  said  21st  day  of  January,  187(1,  by  said  Sowles, 
and  not  by  the  defendant,  and  that  the  defendant  on  said 
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27th  day  of  May,  187G,  purchased  eaid  debt  and  notes  from 
said  Sowles,  paying  therefor  the  sum  of  $3,C00,  being  the 
face  of  said  notes,  then  I  find  that  at  the  time  of  such  pur- 
chase, the  cashier  of  the  defendant  had  full  knowledge  that 
said  notes  contained  the  sum  of  $480  of  usury,  being  given 
for  the  loan,  in  fact  of  the  sum  of  ?;),iao,  and  that  the  pres- 
ident of  the  defendant  knew  that  said  Sowles  took  said 
8480,  from  the  cash  drawer  May  27, 1870,  as  aforesaid."  *  ♦  • 
"  I  am  unable  to  find  from  the  evidence  before  me,  unless 
it  is  to  be  presumed  as  matter  of  law  from  the  facts  above 
found,  which  question  is  respectfully  submitted  to  the  court, 
any  wilful  intention  upon  the  part  of  the  defendant  to 
charge  the  plaintiff  a  greater  rate  or  amount  of  interest  than 
six  per  cent  upon  the  face  of  said  notes." 

Roberta  d:  Roberts,  for  the  defendant,  cited  Kimball  v. 
Baxter,  27  Vt.  028;  Needham  v.  Holt,  51  Vt.  320,  and  argued 
on  the  question  decided  substantially  as  the  court  hold. 

Jed  P.  Ladd  and  Edson,  Cross  &  Start,  for  the  plaintiff. 

The  report  finds  facts  ample  to  warrant  the  finding  of  the 
fact,  either  by  the  referee  or  by  the  court,  that  the  loan  was 
made  by  the  defendant  bank  to  the  plaintiff  by  its  cashier, 
notwithstanding  that  it  was  intended  by  the  defendant  at 
the  time  of  the  transaction  to  do  the  business  in  such  way 
that  in  case  of  suit  either  might  claim  to  be  the  principal  in 
the  matter. 

The  transaction  was  a  mere  subterfuge  to  cover  the  tak- 
ing of  usury. 

The  report  shows  that  the  plaintiff  traded  with  the  bank 
for  this  loan  at  an  usurious  rate;  that  he  actually  received 
tlie  bank's  money  and  delivered  his  securities  to  the  hank; 
that  the  bank  confessedly  owned  the  debt  after  May  37, 
187G;  that  he  made  all  his  payments  to  the  bank,  and  re- 
ceived his  cancelled  securities  from  the  bank.  Yet  it  is 
claimed  that  the  hank  never  made  this  loan;  because,  for- 
sooth, the  cashier,  after  the  plaintiff  had  made  his  loan  and 
got  the  bank's  money,  put  his  check  in  the  cash  drawer,  and 
subsequently  took  it  out  again  and  $480  with  it. 
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No  loan  by  a  Cashier  which  is  subsequently  transferred 
by  him  to  the  bank,  the  bank  receiving  all  the  payments, 
can  be  sustained  for  that  purpose  unless  the  case  affirma- 
tively shows  that  the  transaction  was  bona  fide.  It  must 
not  be  secret  and  unknown  to  the  borrower.  The  plaintiff 
is  clearly  entitled  to  recover.  Barnet  v.  Bank,  98'U.  S.  555; 
Bank  v.  Johnson,  104  U.  S.  271. 

The  opinion  of  the  court  was  delivered  by 

Veazey,  J,  In  order  to  say  that  the  transaction  between 
the  plaintiff  and  the  cashier  was  the  transaction  of  the  bank, 
when  it  occurred,  and  was  conducted  by  the  cashier  as  a 
mere  cover  of  an  usurious  transaction  by  the  bank,  this 
court  would  have  to  infer  this  fact  from  what  is  reported. 
The  fact  is  not  found,  and  yet  is  essential  to  the  plaintiff's 
right  of  recovery.  It  is  not  an  inference  of  law;  nor  is  it 
a  mixed  question  of  law  and  fact.  It  is  purely  a  question 
of  fact.  The  court  cannot,  upon  the  report  of  a  referee, 
infer  facts  from  other  facts  reported.  Kimball  v.  Baxter, 
27  Vt.  628-  It  can  only  pronounce  the  law  upon  the  facts 
found  by  the  referee.  Fuller  v,  Adains,  44  Vt.  543.  It  is 
not  the  form  of  expression  that  is  controlliuff.  If,  for  in- 
stance, in  this  case,  the  referee  had  added  a  finding  that  in 
the  transaction  the  cashier  was  not  acting  in  his  own  be- 
half, but  for  the  bank,  it  would  have  been  equivalent  to  a 
finding  that  it  was  the  transaction  of  the  bank.  The  point 
is  illustrated  in  the  case  of  Alexander  v.  Bank  of  Rutland, 
24  Vt,  222,  where  it  was  held,  that  if  a  referee  reports  such 
facts  as  constitute  an  agency,  the  court  can  find  the  agency 
as  matter  of  law.  without  an  express  statement  of  such  con- 
clusion by  the  referee.  But  such  is  not  this  case.  Here  the 
referee  reports  one  set  of  facts  tending  to  show  the  transac- 
tion was  that  of  the  bank,  and  another  set  of  facts  tending 
to  show  it  was  not,  but  was  the  individual  transaction  of 
the  cashier;  and  does  not  submit  to  the  court  to  find  or  infer 
the  ultimate  fact  from  what  is  reported,  as  was  done  in  the 
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case  of  Durant  v.  Pratt,  55  Vt.  STO,  which  was  a  cause  in 
equity;  but  saya  that  "if  the  court  should  be  of  opinion  as 
matter  of  laiv  from  the  facts  "  stated  that  the  "  things  done 
amounted  in  law  to  a  mere  cover,"  &c.,  "  and  ought  there- 
fore to  be  held  in  law,"  so  and  so,  and  that  "  in  contempla- 
tion of  law"  said  loan  was  made  by  the  bank,  then  he  finds 
that  the  defendant  made  the  loan,  &c. 

The  right  of  the  plaintiff  to  recover  is  made  to  depend  on 
a  fact  not  found,  and  which  the  court,  as  established  in  sev- 
eral cases,  has  no  right  to  infer  as  a  fact  from  what  is  found. 
When  a  referee  cannot  find  a  material  fact,  which  some 
evidence  tends  to  prove,  it  would  be  much  better  to  so  state, 
if  it  is  necessary  in  drawing  the  report  to  state  the  evidence, 
in  substance  pro  and  con  in  reference  to  it.  Any  uncer- 
tainty in  statement  of  conclusions  by  a  referee  should  be 
avoided,  as  it  is  liable  to  lead  to  injustice  in  the  decision 
upon  the  rej)ort. 

This  report  also  fails  to  show  that  the  defendant  bank 
subsequently  adopted  the  transaction  as  it  took  place.  On 
this  point,  as  on  the  other,  the  report  states  what  was  done, 
or  what  the  evidence  tended  to  show  took  place,  when  tlie 
notes  were  turned  over  to  the  bank,  some  four  months  after 
the  original  loan.  The  findings  on  this  part  of  the  case 
leave  the  bank  free  and  clear  of  any  usury.  From  these 
findings  it  appears  that  the  bank  paid  the  full  face  of  the 
notes  and  has  received  only  legal  interest  thereon.  It  is  not 
found  that  the  bank  ever  became  a  party  to,  or  a  beneficiary 
of,  the  usurious  feature  of  the  transaction.  It  is  strenuously 
argued  that  the  defence  is  a  pretence  and  a  sham,  and  that 
the  loan  was  by  the  defendant,  and  that  the  manner  and 
form  of  the  transaction  was  a  mere  cover  and  trick,  as  many 
of  the  facts  reported  tend  to  show.  This  may  he  so;  but 
however  convincing  the  argument  ought  to  have  been  to  the 
referee,  or  might  have  been  to  us  if  we  were  at  liberty  to 
infer  the  additional  fact,  no  argument  can  supply  a  fact 
that  is  wanting  and  necessary  to  a  recovery. 

Judgment  reversed,  and  judgment  for  defendant. 
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JUNIUS  BARNES  v,  TOWN  OP  BAKERSPIELD. 
Lister,  Pay  for  His  Services.     R.   L.  88.    2C73,  2737,  2728. 


General  Assumpsit.  Plea,  general  issue  and  notice. 
Trial  by  court,  September  Term,  1894,  Royce,  Ch.  J.,  presid- 
ing.   Judgment  for  the  defendant. 

The  action  was  brought  to  recover  pay  for  the  plaintiffs 
services  performed  as  lister.  He  was  elected  one  of  the 
listers  of  the  defendant  town  at  the  annu^il  March  meeting  in 
1882,  accepted  the  office,  and  rendered  the  services  charged 
in  his  specification.  The  court  found  that  the  amount 
charged  was  reasonable,  and  that  the  plaintiff  should  re- 
cover it,  if  he  was  entitled  to  recover  anything.  The  plain- 
tiff's specification  was:  "Twenty  days'  services  as  lister, 
and  expenses  of  self  and  tezim,  $4U;  making  list  for  said 
town,  >10;  two  days'  expenses,  self  and  team,  at  St.  Albans 
before  equalizing  board,  $10,"  making  $G0  in  all.  At  the 
March  meeting  in  1883  the  town  accepted,  by  vote,  the  fol- 
lowing amendment  to  the  auditors'  report : 

"  Besolved,  By  the  legal  voters  of  the  town  of  Bakersfield, 
in  town  meeting  assembled,  that  the  auditors'  report,  just 
read  and  submitted  to  the  town,  be,  and  is  hereby  amended, 
by  allowing  Junius  Barnes  and  William  B.  Shattuck  for 
services  as  listers  of  said  town  in  1883,  15  days'  work  as 
services  each,  and  the  sum  of  $1.50  per  day  each,  in  lieu  of 
the  sum  the  auditors  allowed  them,  making  $^^2.50  for  Mr. 
Barnes,  and  also  920  for  making  the  list  and  attending  the 
equalizing  board  at  St,  Albans,  and  $22.50  for  Mr.  Shat- 
tuck. " 

The  town  tendered  the  plaintiff  $42.fiO.  It  did  not  appear 
that  the  town  ever  promised  to  pay  the  plaintiff  for  his 


FRANKLIN  COUNTY, 


B&niM  c  Town  of  IIak«n>fle]<]. 


services  as  lister;  or  that  it  took  any  action  in  regard  to  his 
compensation  when  he  was  elected;  or  what  the  town  had 
paid  its  listers  per  day,  except  in  1881,  when  S2  per  day  were 
paid.  The  town  records  showed  what  amount  had  been 
paid  the  listers  for  a  long  series  of  years, — sometimes  show- 
ing what  was  paid  the  whole  board,  as  in  1875,  viz. :  tlOO, 
and  then  what  was  paid  each  lister,  as  in  1876,  viz.:  tl3.30. 
It  appeared  by  these  records  that  the  plaintiff  was  paid 
for  his  services  as  lister  in  1S79  132. 

G.  W.  Burleson,  for  the  plaintiff. 

If  it  has  been  the  usage  of  the  town  for  a  long  series  of 
years  to  pay  its  listers  for  their  services,  it  would  thereby 
be  bound  to  pay  the  accustomed  compensation.  Boyden  v. 
Brookline,  8  Vt.  284;  Judevine  v.  Hardwick,  49  Vt.  180. 
The  first  list  under  the  law  of  1880  was  taken  in  1881,  and 
the  defendant  paid  its  listers  (2  per  day;  and  we  insist  that 
such  action  was  a  fixing  of  the  rate  of  compensation  to  be 
received  by  the  listers.  Farnsworth  v.  Melrose,  122  Mass. 
268. 

Cross  &  Sfart,  for  the  defendant. 

The  plaintiff  had  no  legal  claim  against  the  town  on  ac- 
count of  the  services  rendered,  until  the  town  voted  to  pay 
him  at  the  annual  March  meeting  in  1883,  and  then  his 
claim  was  just  the  amount  so  voted  and  no  more.  The 
town  having  tendered  said  sum  before  the  commencement 
of  this  suit,  and  the  tender  having  been  paid  into  court,  the 
judgment  of  the  County  Court  should  be  affirmed.  Boyden 
V.  Brookline,  8  Vt.  284;  Judevine  v.  Hardivick,  49  Vt.  180; 
Lanfidon  v.  Castleton,  30  Vt.  285;  Farnsivorth  v.  Melrose,  122 
Mass.  2C8;  R.  L.  ss.  2673,  2728. 

The  opinion  of  the  court  was  delivered  by 
Powers,  J.    The  right  of  town  ofBcers  to  recover  pay  for 
official  services  is  regulated  by  statute.    Section  2G73  reads: 
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"Towns,  at  the  annual  meeting,  may  fix  the  compensation 
of  town  officers.  "  Section  2727  requires  the  auditors  to  ex- 
amine and  adjust  the  accounts  of  town  officers,  and  report 
the  items  of  such  accounts  to  the  town  at  its  annual  meet- 
ing. Section  2728  forbids  the  allowance  by  the  auditors  of 
any  claim  for  personal  services  except  when  compensation 
is  fixed  by  law  or  by  vote  of  the  town,  but  requires  the  au- 
ditors to  report  the  nature  and  extent  of  such  services  to 
such  meeting. 

By  these  sections  it  is  clear  that  the  plaintiff  is  not  en- 
titled to  recover  for  his  services  beyond  the  sum  tendered. 
When  he  accepted  office  he  was  bound  to  know  that 
the  "nature  and  extent  of  his  services "  would  be  reported 
to  such  meeting  by  the  auditors,  and  that  at  such  meeting 
the  town,  being  informed  by  the  auditors  of  the  character 
of  his  services,  would  "  fix  the  compensation.  " 

He  took  office  impliedly  agreeing  to  accept  pay  as  the 
law  contemplates.  It  is  not  a  case  where  long  usa^e  has 
made  the  law,  but  a  case  of  explicit  statutory  regulation. 

Judgment  affirmed. 


CHARLES  LONGEY  v.   C.  S.  L.  LEACH  AND  EMMA 
S.  LEACH. 

Chattel  Mortgage.     Lien.     Trespass.     Husband  and  Wife. 
R.  L.  ss.  1965,  4158.     Bill  of  Sale. 

1.  L.,  ovoing  a  gra;  hone,  purchased  a  bay  horse  of  Che  defendant's  wife,  and  gave 
li«T  a  Hen  on  both  to  secure  the  pnyment.  Subaequeatl;  he  executed  a  clinltel 
morlKage  oa  the  gruj  hone  and  some  other  iwraonalt;  to  the  plalntifT,  wlui  had 
ni>tie«  of  the  lien.  Afterwards  L.  sold  the  horaaa  Co  said  wife,  buC  delivered 
them  to  Che  husband.  They  remained  In  the  joint  possesslan  of  the  defendatita 
on  a  farm  owned  by  the  wife,  until  Che  gray  hone  was  sold  by  the  hasband; 
Held,  (a)  thac  the  mortgaife  was  Buporlor  to  the  lien;  (6)  Chat  Che  mortgagee 
could  maintain  an  action  of  Crespass,  without  tirsC  eihauatlUK  his  other  secu- 
rity, altboiiKh  bis  mortgage  debt  was  not  diie;  (c)  but  Chat  the  action  could 
only  be  sustained  against  the  husband,  as  the  JoiuC  possession  of  the  horse  was 
noC  ac  law  the  wife's  tort. 
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2.  A  mortgagee  under  a  cbatul  mortifnjte  has  a  right  to  take  posgaaslou  of  the  prop- 

erly at  any  time,  if  there  Is  uo  stliiulatiuii  to  the  cootrticy. 

3.  R.  L.  B.  415S  —against  eelltng  a  ebaltel  withoot  giving  notice  of    lien— lias  no 

effect  further  ILan  Its  language  Imports. 

Trespass  and  trover  for  a  horse.  Heard  on  a  referee's 
report,  September  Term,  1884,  Roycb,  Ch.  J.,  presiding. 
Judgment  for  the  plaintiff. 

On  February  20,  1883,  Joseph  Longer,  owning  a  gray 
horse,  purchased  a  bay  horse  of  defendant  Emma,  and 
gave  her  the  following  writing  (the  note  on  demand): 
•  •  *  '■  Said  horse  is  to  be  and  remain  her  property  until 
said  note  is  fully  paid;  and  as  a  further  security  for  the 
payment  of  said  note  I  hereby  sell  and  deliver  to  said  Emma 
S.  Leach  one  gray  horse,  now  owned  by  me;  and  in  case  I 
do  not  pay  said  note  as  agreed,  and  take  good  and  prudent 
care  of  said  horses,  I  hereby  authorize  said  Emma  S,  Leach 
to  take  possession  of  both  of  said  horses  at  any  time  she 
sees  fit."  This  writuig  was  duly  recorded  in  the  town 
clerk's  office,  March  ai,  188;i.  Said  Joseph  retained  posses- 
sion of  both  horses  until  November  0,  188:f,  when  they  were 
delivered  to  said  C.  S.  L.  Leach,  as  tlie  property  of  said 
Emma,  under  an  arrangement  by  which  the  note  given  for 
the  bay  horse  was  surrendered  to  said  Joseph.  The  horse- 
was  then  kept  on  a  farm  owned  by  said  Emma,  and  occupied 
by  the  defendants,  until  it  was  sold  by  said  C-  S.  L.  Leach. 

On  October  15,  188;i,  said  Joseph  gave  a  chattel  mortgage 
of  the  gray  horse,  a  wagon,  and  a  heifer  to  the  plaintiff, 
which  mortgage  was  duly  recorded.  At  the  time  the  mort- 
gage was  executed  tlie  mortgagor  informed  the  plaintiff 
that  t}ie  horse  was  subject  to  a  lien  in  favor  of  said  defend- 
ant; and  when  the  mortgage  was  filed  for  record,  the  town 
clerk  also  gave  the  plaintiff  notice  of  the  lien.  The  note 
secured  by  the  mortgage  was  payable  in  one  year  from  its 
date, 

C.  O.  Austin,  for  the  defendants. 

Tlie  plaintiff  cannot  sustain  trespass,  as  he  was  not  enti- 
tled to  tlie  possession  of  the  horse.     R.   L.  ss.  l!)fiG,  1077. 
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The  mortgage  is  simply  a  conditional  sale;  and  this  being 
BO,  it  brings  the  case  within  the  decision  of  Hard  v.  Flem- 
ing, 34  Vt.  169;  Jones  Ch.  Mort.  454.  The  plaintiff  was  not 
a  bona  fide  purchaser,  having  notice  of  the  lien. 

Under  the  statute,  R.  L.  s.  41 6C,  prohibiting  the  sale  of 
property  with  a  lien  on  it,  and  under  the  decisions  as  to  the 
effect  of  notice  of  a  prior  unrecorded  deed  of  real  estate 
on  the  purchaser,  it  would  seem  to  be  absurd  to  hold  that 
this  mortgage  should  prevail  over  the  lien. 

P.  Colman,  for  the  plaintiff. 

The  defendant  acquired  no  title  which  is  valid,  except  as 
against  the  mortgagor.  R.  L.  s.  196.t;  Hill  v.  Oilman,  39 
y.  H.  88.  Notice  of  the  lien  did  not  affect  the  plaintifTs 
mortgage.  Travis  v.  Bishop,  13  Met.  304;  Bingham  v.  Jor- 
dan, 1  Allen,  373;  Porter  v.  Dement,  35  111.  478;  Jones  Ch. 
Mort.  314.  The  action  is  maintainable,  although  the  mort- 
gage note  was  not  due.  Jones  Ch.  Mort.  433,  447;  Woodruff 
V.  Halsey,  8  Pick.  333;  Coles  v.  Clark,  3  Cus)i.  399. 

The  opinion  of  the  court  was  delivered  by         • 

Powers,  J.  Our  chattel  mortgage  act  makes  all  mort- 
gages of  personal  property  invalid  as  to  all  persons  except 
the  mortgagor,  unless  the  mortgaged  goods  pass  into  the 
possession  of  the  mortgagee,  or  a  registry  of  the  mortgage 
be  made  in  the  proper  town  clerk's  office.  Hence  notice 
to  a  mortgagee,  who  observes  the  statute,  of  a  prior  unre- 
corded mortgage,  is  merely  notice  of  a  conveyance  that  the 
law  declares  to  be  inoperative  against  him. 

The  bill  of  sale,  therefore,  of  the  gray  horse  executed  by 
Joseph  Longey  to  the  defendant  February  20,  1883,  though 
good  between  the  parties  to  it  as  a  common  law  mortgage, 
must  be  held  to  be  subordinate  to  the  plaintiff's  later  mort- 
gage executed  agreeably  to  the  statute. 

Section  41.58,  R.  L.,  providing  a  penalty  for  neglect  to  give 
notice  of  such  prior  bill  of  sale,  does  not  have  effect  further 
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than  its  language  imports.  It  does  not  in  terms  declare 
the  validity  of  euch  bills  of  sale  as  against  subsequent  con- 
veyances if  euch  notice  be  omitted,  although  there  is  great 
force  in  the  argument  that  such  is  the  fair  implication  of 
its  terms.  The  chattel  mortgage  act  is  the  later  statute; 
and  it  has,  in  fact,  in  a  large  measure  supplanted  former 
modes  of  conveying  personal  property  by  way  of  security; 
and  was  doubtless  intended  to  lessen  the  chances  for  fraud 
in  such  conveyances  by  requiring  more  formal  and  more 
public  evidence  of  the  transfer  of  title. 

The  plaintiff's  mortgage  was  duly  executed  upon  good 
consideration,  and  vested  in  him  the  title  to  the  horse,  sub- 
ject to  Joseph's  right  to  redeem  upon  payment  of  his  debt. 
If  there  be  no  stipulation  in  the  mortgage  to  the  contrary, 
the  mortgagee  had  the  right  at  any  time  to  take  possession 
of  the  horse,  if  he  saw  fit  to  exercise  it.  Until  this  right  is 
exercised,  the  possession  of  the  mortgagor  is  merely  per- 
missive, and  would  terminate  by  transferring  it  in  any 
maimer  that  sets  the  rights  of  the  mortgagee  at  defi- 
ance. Jones  Ch.  Mort.  s.  447.  And  the  mortgagee  in  such 
cases  may  maintain  trespass  and  trover  for  the  chattel 
without  first  exhausting  other  security  which  he  holds. 
Ibid.  s.  448. 

On  November  fi,  1«83,  Joseph  Longey  and  the  defendant 
C.  S.  L.  Leach,  husband  of  the  defendant  Emma,  made  an 
agreement  whereby  both  the  gray  and  bay  horses  were  de- 
livered into  the  possession  of  said  C.  S.  L.  Leach,  as  the 
property  of  said  Emma,  and  the  note  of  Joseph  secured 
upon  said  horses  was  surrendered,  and  the  horses  there- 
afterwards  remained  upon  said  farm  in  the  possession  of 
C.  S.  L.  and  Emma  until  November  20,  IHS-S,  when  C.  S.  L. 
took  said  gray  horse  to  Swanton  and  sold  it.  This  agree- 
ment and  transfer  of  possession  was  after  the  execution  of 
the  plaintiff's  mortgage,  and  did  not  impair  the  plaintiff's 
rights,  which  vested  in  him  the  moment  his  mortgage  was 
duly  executed  on  October  15,  1883. 
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Under  this  arrangement  of  November  6  there  was  no  in- 
termeddling with  the  mortgaged  property  by  the  defendant 
Emma  Leach,  except  that  after  her  husband  took  poases- 
sion  of  it.  it  remained  on  said  farm  in  her  and  her  husband's 
possession.  The  husband  took  the  possession  of  the  horse 
mortgaged  on  its  surrender  by  Joseph  Longey;  and  in  this 
act  the  wife  did  not  participate;  and  the  subsequent  posses- 
sion of  the  horse  by  the  husband  and  wife  jointly  is  not  a 
tort  on  the  part  of  the  wife.  Torts  committed  by  the  wife 
jointly  with  or  in  the  company  of  her  husband  are  in  law 
the  torts  of  the  husband,  unless,  at  least,  the  presumption 
of  coercion  by  the  husband  be  rebutted  by  proof.  Sch. 
Dom.  Rel.  102. 

The  mere  wrongful  detention  of  property  by  the  wife  is 
not  her  tort,  but  that  of  her  husband.  3  Greenl.  Ev.  s.  647. 
This  action  being  against  husband  and  wife  jointly  can 
only  be  maintained  for  some  tort  of  the  wife.  Shaw  v. 
Hallikan,  4((  Vt.  393. 

The  judgment  is  reversed,  and  judgment  is  rendered  on 
the  report  for  the  plaintiff  against  the  defendant  C.  8.  L. 
Leach  for  $110  and  interest,  and  for  the  defendant  Emma 
S.  Leach  to  recover  her  costs. 


FRANKLIN  COUNTY, 


Felton  V.  SokIm. 


FOSTER  FELTON  v.  EDWARD  A.  SOWLES. 

H.  E.  LEWIS  AND  A.  P.  CROSS  v.  SAME. 

Probate  Court,  Order  of  not  Appealable,  when.    Ex- 
ecutor.    Trustee.     Bond.     R.  L.  ss.  2067,  2284. 

When  one  la  both  executor  and  trustee,  and  by  the  irlll  la  not  reqnired  to  execute  a 
bund,  the  Probate  Court  under  the  sWtuTe,— R,  L,  is.  2067,  22»4,— if  deemed 
proper  from  tLsabsequeiitcbnufte  of  the  executor's  clrcumstentes,  cBo  order  lilm 
to  give  a  bond;  aad  eiich  Order  fi  no!  appealable  to  the  County  Court. 

Appeal  from  the  Probate  Court,  September  Term,  1884. 
RoYCE,  Ch.  J.,  presiding.  Motion  to  dismiss  the  appeal 
overruled. 

Cross  &  Start  and  Wilson  &  Hall,  for  the  petitioners, 
cited  on  the  question  of  appeal,  R.  L.  bs.  20«?,  2278,  2284: 
Leach  v.  Leach,  50  Vt.  618;  Leach  v.  Leach,  61  Vt.  440; 
Kimball  v.  Kimball.  19  Vt.  .579. 

E.  A.  Sotvles,  pro  ae,  cited  on  the  question  of  appeal, 
Johnson  v.  Williams,  48  Vt.  506;  Hilliard  v.  McDaniels,  48 
Vt.  122;  Holmes  v.  Holmes,  26  Vt.  536;  Adams  v.  Adams,  21 
Vt.  162. 

The  opinion  of  the  court  was  delivered  by 

Taft,  J.  The  question  is  made  by  the  appellees,  on  their 
motion  io  dismiss  the  appeal.  The  appellant  was  appointed 
executor  of  the  will  of  Hiram  Bellows,  and  under  the 
statute  gave  his  individual  bond  for  the  payment  of  the 
legacies  under  the  will.  He  was  also  appointed  trustee 
of  a  fund  for  the  benefit  of  St  Luke's  Church,  and  gave 
a  similar  bond  as  trustee.     The  will  provided  that  his  in- 
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dividual  bond  should  alone  be  taken.  The  appellees  in 
the  first  case,  being  legatees  and  in  the  latter,  represent- 
atives of  the  church,  petitioned  the  Probate  Court,  repre- 
senting that  there  had  been  a  change  in  the  circumstances 
of  the  executor  and  trustee  subsequent  to  his  appoint- 
ment; and  also,  in  case  of  the  church,  a  mingling  of  the 
trust  funds  with  his  own,  and  asking,  that  under  sections 
of  R.  L,  2007  and  2284,  he  should  be  required  to  execute 
to  the  court  a  bond  with  the  usual  conditions.  Answer 
was  made;  and  upon  hearing  the  court  ordered  the  appellee, 
for  the  reasons  stated  in  the  petition,  to  furnish  a  bond, 
with  surety,  in  each  case  conditioned  as  prayed  for  in  the 
petition.  An  appeal  was  taken  by  the  executor  and  trustee; 
and  upon  its  entry  in  the  County  Court  a  motion  to  dismiss 
was  filed  by  the  appellants,  for  the  reason  that  the  order 
was  one  from  which  no  appeal  would  lie.  The  County 
Court  overruled  the  motion,  and  heard  the  case;  and  it  is 
before  us  on  exceptions.  The  first  question  argued  is  the 
one  above  stated.  No  appeal  lies  from  any  order  of  the 
Probate  Court,  unless  given  by  statute.  The  section  re- 
lating to  appeals  is  2270,  R.  L.,  which  reads:  "  A  person  in- 
terested in  an  order,  sentence,  decree  or  denial  of  a  Pro- 
bate Court  who  considers  himself  injured  thereby  may, 
except  as  otherwise  provided  by  law,  appeal  therefrom  to 
the  County  Court."  Was  the  order  in  this  case  such  a 
one  as  is  contemplated  by  the  section?  It  is  well  settled 
law  in  this  State  that  the  order  must  have  been  one  which 
made  a  final  disposition  of  the  subject  matter.  Timothy  v. 
Farr,  42  Vt.  43.  And  it  was  held  in  the  same  case  that  an 
appeal  would  not  lie  from  an  order  renewing  the  com- 
mission of  claims;  nor  in  Hodges  v.  Thachei;  2;J  Vt.  455,  from 
one  refusing  to  accept  and  record  the  report  of  commis- 
sioners; nor  that  an  administrator  ought  to  render  an 
account,  in  Frenchv.  Winaer,  24  "Vt.  402;  and  there  are 
other  similar  cases.  In  Leach  v.  Leach,  SI  Vt.  4-10,  this 
court  held  that  an  order  of  allowance  for  the  maintenance 
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of  the  widow  and  children  could  not  be  appealed  from. 
In  the  latter  case  the  order  appropriated  the  property  of 
the  estate,  disposed  of  it  absolutely,  and  might  have  ex- 
hausted it  all;  yet  the  court  held  the  action  of  the  Pro- 
bate Court  could  not  be  appealed  from.  In  the  cases  at 
bar,  the  order  made  did  not  require  the  appropriation  of  a 
dollar,  did  not  affect  the  assets  of  the  estate  in  the  least, 
but  was  calculated  to  preserve  the  estate  for  the  purposes 
designed  by  the  testator;  and  if  the  executor  could  delay 
the  case  by  an  appeal,  he  might  defeat  the  important 
object  which  the  statute  was  designed  to  effect.  The 
matter  of  giving  a  bond  with  surety  in  cases  like  those 
at  bar,  is  not,  in  the  respect  of  an  appeal,  different  from 
the  ordinary  case  of  an  administrator  or  executor.  It  is 
simply  the  exercise  of  such  a  power  as  the  court  of  pro- 
bate should  he  entrusted  with,  in  order  to  properly  ad- 
minister the  law  relating  to  the  settlement  of  estates.  We 
think  the  order  in  question  was  one  from  which  no  appeal 
should  he  allowed.  The  objection  made  by  the  appellees 
appears  sufficiently  from  the  copies  of  appeal.  The  dis- 
position of  this  question  renders  it  unnecessary  to  ex- 
amine the  ones  arising  upon  trial. 

Judgment  reversed,  appeal  dismissed,  and  cause  ordered 
certified  to  the  Probate  Court. 
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In  re  ALBERT  SOWLES  in  Insolvency. 

Insolvency,  when  Exceptions  are  not  Allowable. 
R.  L.  88.  1385,  1810-12,  lS(;a-3,  1870. 

Eicsptions  are  not  allowfiblB  o>  the  ]uilgineiit  o(  the  Coanty  Court  In  aa  appeal 
atfirmlnj;  the  order  of  TbeConrtof  Inaolrency  dUtniasing  a  petition  brought  to 

have  one  ndjadged  ho  insolvent  debtor. 

Appeal  from  the  Court  of  Insolvency.  Heard,  September 
Term,  1884,  Royck,  Ch.  J.,  presiding.  The  order  of  the 
court  below  dismi^fsing  the  petition  was  pro  forma  afBrmed. 
Two  petitions  had  been  presented  to  the  Court  of  Insolv- 
ency,  praying  that  said  Sowles  be  adjudged  an  insolvent 
debtor,  and  his  property  distributed,  &c.  The  Court  of 
Insolvency  decided:  ''The  court  finds  that  certain  acts  of 
insolvency  alleged  in  said  petition  were  true;  but  that  the 
petitioner,  George  W.  Foster,  did  not  have  such  a  claim 
against  said  Albert  Sowles  as  would  entitle  him  to  bring 
said  petition;  and  therefore  dismisses  the  said  petition." 
The  appellee  filed  a  motion  in  the  County  Court  to  dismiss, 
wliich  was  overruled;  and  the  cause  was  heard  on  the 
testimony  of  witnesses,  and  matters  in  copies  of  appeal, 
which  were  not  controverted.  The  motion  in  the  Supreme 
Court  was  "to  dismiss  the  exceptions  •  •  *  taken  to  the 
decision  and  judgment  of  the  Franklin  County  Court  in 
said  cause,  for  that  by  law  no  such  exceptions  were 
allowable  in  sucli  case,  and  this  court  has  no  jurisdiction 
upon  such  exceptions  to  revise  the  judgment  of,"  &c. 


Farringion  &  Post,  for  the  petitioner. 
D.  Roberts,  for  the  petitionee. 
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The  opinion  of  the  court  was  delivered  by 

Tapt,  J.  A  petition  for  the  adjudication  of  Albert 
Sowies  as  an  insolvent  was  filed  in  court  and  dismissed. 
An  appeal  was  takgn  to  the  County  Court  under  the  last 
clause  of  section  1870,  R,  L,  The  cause  was  heard  in  the 
County  Court,  and  the  order  of  the  Court  of  Insolvency 
affirmed  pro /orino;  to  this  judgment  an  exception  was 
allowed  the  petitioner.  In  this  court  the  alleged  insolvent 
moved  to  dismiss  the  exceptions  on  the  ground  that  none 
were  allowable.  Shall  this  motion  be  sustained?  The 
statute  giving  the  right  of  appeal  from  an  adjudication 
of  insolvency  provides  that  it  shall  be  allowed  as  provided 
in  chapter  93,  R.  L.,  for  appeals  from  the  finding  of  the 
judge  to  the  County  Court.  The  only  appeal  from  the 
finding  of  the  judge  to  the  County  Court  mentioned  in  the 
chapter,  is  under  sections  1910-11,  and  12.  But  these  sec- 
tions give  no  right  to  exceptions  to  the  Supreme  Court, 
The  latter  section  expressly  prohibits  them  by  the  clause 
reading:  "The  final  judgment  of  the  County  Court  shall 
be  conclnxit-e.''  Exceptions  being  forbidden  by  the  statute 
under  which  the  proceedingrs  are  instituted,  they  cannot 
be  granted  under  the  general  statute, — s.i;tS5,  R.  L. — pro- 
viding for  exceptions  in  ordinary  cases.  The  appeal  men- 
tioned in  sections  ISG^i-a,  and  4,  in  whicii  exceptions  are 
allowed,  is  not  from  the  finding  of  the  judge.  Those 
sections  therefore  have  no  application  to  the  case  at  bar. 
That  exceptions  were  not  contemplated  by  the  framers  of 
the  statute  is  evident  from  the  clause  requiring  that  *'the 
judgment  of  the  County  Court  shall  be  certified  by  the 
clerk  thereof  to  the  Court  of  Insolvency,"  while,  in  all  those 
cases  where  exceptions  to  the  Supreme  Court  are  per- 
mitted, the  provision  in  regard  to  the  certification  is,  that 
the  final  decision  and  judgment  shall  be  certified  by  the 
County  or  Supreme  Court,  depending  of  course  upon  the 
fact  of,  in  which  court  was  final  judgment  rendered.  As 
the  exceptions  are  to  be  dismissed,  it  is  not  proper  for  us 
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to  discuss  any  of  the  other  questions  in  the  case.  The 
ruling  below  having  been  pro  forma,  the  cause  should  be 
remanded  to  that  court  for  a  final  disposition.  Exceptions 
dismissed  and  cause  remanded. 


BENNINGTON  COUNTY, 
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Present  ;  RovcE,  Ch.  J.,  Powers,  Tapt,  and  Rowell.  JJ. 

JOSEPH  NILES  V.  J.  B.  HOWE. 

Trespass  on  the  Freehold.     Local,  Transitory  Action.     Ju- 
risdiction.    Motion  to  Dismiss.     R.  L.  s.  899. 

1.  Trespasa  on  the  freshold  will  not  lie  In  tbU  State  [or  a  treapaas  comniltted  on 

Isui-ii  Id  HaeanchuseCts. 

2.  Objection  to  thu  jurlsdictiDD  tdb;  be  raised  at  any  stage  ol  the  procaeiliDgs  b; 

motion  to  dismiss. 

Trespass  on  the  freehold.  Heard  on  motion  to  dismiss, 
December  Term,  1884,  Walker,  J.,  presiding.  Motion 
granted.  The  docket  entries  showed  that  the  suit  was  en- 
tered in  court  at  the  December  Term,  1883,  and  that  the  mo- 
tion to  dismiss  was  made  at  the  December  Term,  1884.  It 
appeared  by  the  writ  that  both  the  plaintiff  and  defendant 
resided  in  the  County  of  Bennington.  The  declaration 
averred  that,  "said  J.  B.  Howe  ■  *  *  *  at  Monroe  in 
the  County  of  Franklin  and  Commonwealth  of  Massachu- 
setts, broke  and  entered  the  cIo.se  of  the  said  Joseph  Niles, 
nituated,  lying,  and  being  in  Monroe  aforesaid,  and  with 
cattle,  to  wit :  ten  oxen  and  cows  and  other  young  cattle 
eat  up  and  depastured  the  grass,"  &c.,  •  *  •  "By 
means  whereof  the  said  Joseph  Niles  *  *  •  *  ^pas  de- 
prived of  the  benefit,  profit,  and  occupation  of  said  close,  to 
wit:  at  Monroe  aforesaid."  The  defendant  moved  that  the 
suit  be  dismissed  on  the  ground  that  the  trespasses  men- 
tioned in  the  declaration  were  committed  in  Massachusetts, 
and  therefore  not  within  the  jurisdiction  of  the  court. 
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Batckelder  &  Bates,  for  the  plaintiff. 

No  actions  are  local  unless  made  so  by  statute.  When 
the  statute  is  silent  recourse  must  be  had  to  the  common 
law.  University  of  Vermont  v.  Joslyn,  ai  Vt.  59;  Pierce  v, 
Atwood,  13  Mass.  33;).  The  statute,— R.  L.  s.  899,— declar- 
ing that  actions  "for  trespass  on  the  freehold  shall  be 
brought  in  the  county  in  which  the  lands  lie,"  does  not  ap- 
ply to  actions  brought  to  recover  for  trespasses  on  lands 
without  this  State.  The  theory  and  reason  for  the  distinc- 
tion, formerly  maintained,  between  local  and  transitory 
actions,  no  longer  exist,  and,  therefore,  should  not  be  rec- 
ognized. In  the  early  ages  of  English  jurisprudence,  jurors 
were  selected  by  reason  of  their  acquaintance  with  the 
parties  and  their  knowledge  of  the  facts  in  the  case;  and  so 
grew  up  the  rule  of  law,  that  actions  must  be  brought,  not 
only  in  the  county,  but  in  the  very  district,  where  the  facts 
were  alleged  to  have  taken  place.  Another  reason  was  the 
expense  of  witnesses.     These  reasons  no  longer  exist. 

When  the  proceedings  are  in  rem  and  not  in  personam, 
the  action  must  be  local,  to  the  extent  that  the  property 
must  be  within  the  jurisdiction;  but  in  this  action  the  title 
to  the  land  is  not  necessarily  brought  in  question; — posses- 
sion is  sufficient.  Hubbard  v.  Foster,  24  Vt.  54iJ.  The  de- 
fendant cannot  be  prejudiced;  the  law  of  Massachusetts 
will  determine  his  rights,  equally  as  though  the  action  were 
tried  there.  But  if  the  plaintiff  fails  here  he  practically  has 
no  remedy;  and  this  is  a  reason  why  the  court  should  take 
jurisdiction.  Lord  Maxsfibld  in  Mosfyn  v.  Fabrigas, 
Cowp.  161;  Smith  Lead.  Cas.  570.  The  objection  should 
have  been  raised  by  plea  in  abatement.  University  of  Ver- 
mont v.  Joslyn,  supra, 

O.  E.  Butterfield,  for  the  defendant. 

Trespa-ss  qiiare  clauaum  is  a  local  action,  and  can  only  be 
tried  in  the  State  where  the  close  is  situated.  All  actions 
for  injury  to  real  property  are  local.     3  Bl,  Cora,  394,  384; 
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1  Chit.  PI.  2«8;  Shelling  v.  Farmer,  1  Str.  646;  Doulstyii  v. 
Matthews,  4  T.  R.  503;  Peun  v.  Lord  Baltimore,  1  Ves.  444; 
Wafts  V.  Waddle,  GFet.  389;  Lord  Ellenborough  in  .Rea;  v. 
Johnson,  a  East,  508;  Lord  Hardwick  in  Foster  v.  Vassall, 
3  Atk.  580.  Trespass  on  real  property  in  one  State  cannot 
be  sued  for  in  another  State.  Story  Conf.  Law,  448,  453, 
460;  a  Kent  Coin.  463;  Rea  v.  Hayden,  3  Mass.  34;  Burgess  v. 
Gates,  20  Vt.  326;  Watts  v.  Kinney,  23  Wend.  484;  Sumner 
V,  Finnegan,  13  Mass,  280.  The  rule  has  not  been  changed 
by  statute.  Hunt  v,  Pownal,  9  Vt.  411;  June  v.  Conant,  17 
Vt.  656.  The  action  is  made  local  by  statute.  R.  L.  s.  899; 
Sedg.  Stat.  Law,  1»5,  264;  Pott.  Dwarris,  216.  The  objec- 
tion could  be  raised  by  motion,  1  Chit.  PI.  441:  Osgood  v. 
Thurston,  2.t  Pick.  110;  Stoughtonv.  Mott,  li  Vt.  175;  Shep- 
herd V.  Beede,  24  Vt.  40;  Thayer  v.  Montgomery,  26  Vt.  491. 

The  opinion  of  the  court  was  delivered  by 

Powers,  J.  This  action  was  brought  to  the  County 
Court,  is  between  residents  of  Vermont,  and  is  for  a  trespass 
on  lands  in  Massachusetts.  Section  81*9,  R.  L., declares  that 
actions  in  the  County  Court  of  ejectment  and  trespass  on 
the  freehold  shall  be  brought  in  the  county  in  which  the 
lands  lie.  It  is  argued  that  this  section  refers  to  lands  lying 
in  this  State;  and  further,  that  the  distinction  existing  at 
common  law  between  local  and  transitory  actions  rested 
upon  reasons  no  longer  existing,  and  should  therefore  no 
longer  be  observed. 

Our  statute  leaves  the  venue  in  actions  of  trespass  qtiare 
clausnm  as  it  was  at  common  law.  At  common  law  venue 
was  transitory  when  the  cause  of  action  might  have 
happened  in  any  county;  it  was  local  when  it  could  happen 
in  one  county.o/i/y.  An  assault  covld  happen  in  any  place. 
The  entry  upon  land  could  only  happen  where  the  land  lay. 
The  place  of  trial  in  the  latter  case,  therefore,  was  fixed  by 
the  very  nature  of  the  injury  complained  of. 

In  Doiilson  v.  Matthews,  4  T.  R.  50.3,  which  was  trespass 
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for  entering  the  plaintiff's  house  in  Canada,  Lord  Kenyon 
nonsuited  the  plaintiff  on  this  count,  because  the  action 
was  local;  and  Duller,  J.,  said:  "  It  is  now  too  late  for  us 
to  inquire  whether  it  was  wise  and  politic  to  make  a  dis- 
tinction between  transitory  and  local  actions;  it  is  sufficient 
for  the  courts  that  the  law  has  settled  the  distinction,  and 
the  action  of  trespass  quare  clau-fuin  /regit  is  local."  In 
Rafael  v.  Verelst,  2  Bl.  W.  1055.  DeGrey.  Ch.  J.,  said  that 
as  to  rights  of  real  property  the  jurisdiction  was  local. 
In  Shelling  v.  Farmer,  1  Str.  646,  the  plaintiff,  intpr  alia, 
declaring  for  a  seizure  of  a  house  in  the  East  Indies,  Eyre, 
Ch.  J,,  refused  to  let  in  evidence  respecting  the  seizure  of 
the  house,  inasmuch  as  such  cause  of  action  was  local.  In 
McKenna  v.  Fisk,  1  How.  241,  the  action  was  brought  in 
the  District  of  Columbia.  One  count  went  for  hreakingand 
entering  a  storehouse  in  Maryland.  The  Supreme  Court 
said  the  evidence  offered  in  support  of  the  count  for  break- 
ing and  entering  was  not  competent;  "because  the  venue 
is  local,  and  cannot  be  changed  to  any  other  county  than 
where  the  trespass  to  the  realty  was  done,  and  never  can  be 
carried  out  of  the  sovereignty  in  which  the  laud  is."  See 
also  Hard  v.  Miller,  1  Hilton.  540;  2  Wat.  Tres.  s.  !)85,  n. 

If  it  was  too  late  in  Lord  Kenyon's  time  to  inqnire  into 
the  wisdom  of  the  distinction  between  local  and  transitory 
venue,  the  lapse  of  near  a  century  has  made  the  inquiry  no 
more  opportune;  especially,  since  the  courts  have  been 
meantime  rooting  the  doctrine  deeper  and  deeper  in  the 
law  by  a  uniform  course  of  decision. 

The  venue  in  case  of  crimes  is  local.  It  would  hardly  be 
claimed  that  our  courts  had  jurisdiction  over  a  crime  com- 
mitted in  another  State.  And  yet  the  same  reasoning  that 
supports  the  doctrine  of  local  venue  applies  equally  to 
crimes  and  real  actions.  Rex  v.  Johnson,  fl  East,  5S:(.  We 
hold,  therefore,  that  at  common  law  and  under  our 
statute  the  court  below  had  no  jurisdiction  of  the  cause  of 
action  declared  upon. 
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Under  our  practice  an  objection  to  the  jurisdiction  of  the 
court  over  the  subject  matter  may  be  raised  at  any  stage  of 
the  proceedings,  by  motion  to  dismiss.  In  the  case  cited  by 
the  plaintiff  in  21  Vt,,  the  objection  made  did  not  affet-t 
the  jurisdiction  of  the  court. 

Judgment  affirmed. 


EDWARD  REYNOLDS  v.  CHARLES  ROBERTS. 

Breach  of  Warranty  of  Title.     Chattel   Mortgage.     Estop- 
pel.    Agent.     Demand.     Vendor.     Vendee. 
Conditional  Sale. 

1.  It  ft  conditional  rendee  falls  Co  pay  Recording  to  the  termn  of  tlie  sale,  he  cannot 

maltttalii  an  action  for  deceit  and  breacb  of  warranlyof  title,  altlioajEli  tlie 
property  »na  encumbered  witb  a  cbattel  mortage,  and  liad  been  taken  under 
tlie  statute  by  the  owner  of  tbo  mortj>age,  in  case  the  mortKaicee  was  present 
and  arquiCHccil  in  Uie  sale;  berause  If  the  vendee  had  f uiti lied,  the  niorlgHjcee 
would  have  been  estopped  from  anforcinf;  lila  clHlni. 

2.  When  one  sells  personal  properly  in  tils  possession,  actual  or  constructive,  he  sella 

it  with  an  implied  warranty  of  title;  thus,  when  mortg^iged  personalty  on 
premises  occupied  by  both  the  mortgagor  aud  itiortEngee  is  sold  by  the  latter, 
tiis  posxeaslon  Is  sulficient  to  raise  an  implied  warranty  of  title. 

3.  The  defendant  owning  a  cbattel  mortga([e  Assigned   a  certain   intere^^t  In  it  lo  n 

foreign  corporation.  The  case  showed  that  tlie  curporatloii  bad  an  "  agent  and 
representative"  In  this  Stale,  who  was  present  aud  acquiesced  in  the  conditional 
sale  by  the  defendant  to  tlie  plaintiff  of  the  mortgaged  property;  Ihld,  in  the 
absence  o[  aiiytblug  to  show  that  the  agent  exceeded  his  authority,  tlint  bis 
act!)  were  binding  on  bis  principal ;  and  that  It  would  have  been  estopped  from 
foreclosing  its  niorlgage,  if  the  plaintiff  had  [uimied  his  contract  of  purchase. 

4.  It  may  be  trne  tbat  It  a  mortgagee  receives  a  payment  after  the  explratlcm  of  the 

time  limited,  that  he  could  not  retake  the  property  irithout  a  demand;  hut  lu 
this  case  the  property  was  not  taken  by  the  defendaut,  but  by  the  ossigaee  of  a 
certain  interest  in  the  mortgage. 

Case  for  deceit  and  breach  of  warranty  of  title  in  the 
sale  of  personal  property,  Plea,  general  issue.  Trial  by 
jury.  June  Term,  1884,  Veazby,  J.,  presiding.  After  the 
facts  were  in,  the  court />ro/orjna  ordered  a  verdict  for  the 
plaintiff. 

It  appeared   that   the   defendant,    in    ISSa,    at   Winhall, 
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ill  this  State,  had  been  engaged  in  the  manufacture  of  char- 
coal, under  a  contract  with  the  Eamum  Richardson  Co., 
a  corporation  existing  under  the  laws  of  Connecticut;  that 
one  Tobin  had  a  contract  under  the  defendant  for  cut- 
ting and  drawing  wood  upon  the  same  work;  that  Tobin 
had  in  his  possession  teams,  wagons,  sleds,  &c.,  used  in  the 
husinesR.  among  which  was  the  property  specified  in  the 
plaintiff's  declaration;  that,  Tobin's  creditors  pressing  him 
for  pay,  the  defendant  advanced  the  money  to  pay  them, 
and  took  a  chattel  mortgage  of  said  property  to  secure 
hini;  that  of  this  money  said  Barnum  Richardson  Co.  ad- 
vanced some  $l,aoo,  and  the  mortgage  was  "  taken  for  the 
joint  benefit  of  the  defendant  and  said"  company;  and  that, 
in  July,  1882,  "  the  defendant  made  an  assignment  upon 
the  hack  of  said  mortgage  of  an  interest  in  said  mortgage 
to  said  Barnum  Richardson  Co.,  equal  to  81,2511."  The 
exceptions  stated  in  part:  *'  All  the  property  included  in 
said  mortgage  remained  in  the  hands  of  said  Tobin  until 
the  5th  day  of  August,  188J,  when  it  was  thought  desirable 
to  dispose  of  some  of  the  property  included  in  said  mort- 
gage which  was  not  needed  upon  said  works;  and  to  ac- 
complish that,  the  said  Tobin,  the  defendant,  and  one  John 
A.  McArthur,  who  was  the  agent  and  representative  of  the 
Barnum  Richardson  Co.  in  this  State,  agreed  to  put  up  said 
property  for  sale  at  auction;  and  that  such  of  it  as  sliould 
be  bid  off,  at  prices  satisfactory  to  the  parties,  should  he 
sold,  and  the  receipts  therefor  be  credited  to  the  said  Tobin, 
upon  the  debt  owed  by  him  secured  by  said  mortgage;  and 
that  such  of  the  property  for  which  no  satisfactory  bids 
were  received  should  be  bid  in  by  some  of  the  parties  to 
said  contract,  and  should  come  back  into  the  hands  of  said 
Tobin  and  be  held  the  same  as  it  would  have  been  if  it  had 
not  been  so  put  up  at  auction.  All  the  property  in  question 
in  this  suit  was  so  bid  in  and  remained  the  same  .^s  before 
any  auction  had  taken  place,  and  was  kept  on  the  premises 
occupied  by  the  defendant  and  by  Tohin.  Tlie  proceeds  of 
all  property  actually  sold  at  said  auction  was  credited  by  the 
defendant  and  said  Barnum  Richardson  Co,  upon  the  debt 
secured  by  said  mortgage.  On  the.  same  day  as  said  auction 
the  plaintiff  made  a  contract  for  the  purchase  of  certain  of 
the  property  aforesaid,  and  the  plaintiff,  the  defendant, 
said  Tobin,  and  said  .McArthur  went  to  the  office  of  an 
attorney,  to  have  the  said  contract  reduced  to  writing;  and 
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the  same  was  reduced  to  w|jti)i^  there  in  the  presence,  and 
with  the  concurrence,  of  said  Tobin,  McArthur,  the  plaiii- 
tiff.and  defendant."    •    •     •     • 

"On  the  17th  day  of  March.  J883,  the  said  McArthur  and 
the  defendant  put  the  said  chattel  mortgage  into  the  hands 
of  F.  D.  Giddings,  sheriff,  and  directed  him  to  take  said 
property  and  sell  the  same  as  required  by  the  statutes  in 
such  case  made  and  provided;  and  said  sheriff  took  said 
property  upon  said  chattel  mortgage,  advertised  it  for  sale, 
and  sold  the  same.  All  the  property  purchased  by  the 
plaintiff  was  taken  and  sold;  and  upon  said  sale  there  was 
not  enough  received  to  pay  what  there  was  due  upon  said 
chattel  mortgage;  and  there  was  not  enough  received  from 
the  sale  of  the  property  sold  to  the  plaintiff  to  pay  the  bal- 
ance remaining  due  from  theplaintiff  upon  his  said  purchase." 

The  contract  between  the  plaintiff  and  defendant  as  to 
the  sale  of  the  property  contained  this  condition: 

■'  And  all  of  said  property  is  to  be  and  remain  the  property 
of  the  said  Charles  L.  Roberts  or  bearer,  and  at  all  times 
and  places  subject  to  his  control  until  said  sum  is  paid  in 
full  as  aforesaid  with  use." 

The  plaintiff  had  no  actual  notice  of  the  encumbrance. 

Burton  &  Munson  and  J.  C.  Baker,  for  the  defendant. 

If  the  plaintiff  had  paid  the  defendant  in  accordance 
with  the  agreement  so  that  the  title  had  passed  to  him, 
Tobin  and  Barnum  Riehardson  Co.  would  have  been  estop- 
ped from  setting  up  any  claim.  Miller  v,  Bingham,  H'J  Vt. 
80;  34  Vt.  003,  The  sale  was  really  made  by  all  the  parties 
in  interest.  Under  such  a  sale  as  this,  payment  is  a  con- 
dition precedent,  and  until  made,  the  property  is  not  vested 
in  the  vendee.  It  was  the  vendee's  own  fault  that  he  has 
been  dispossesised  of  the  property. 

J.  K.  Batchelder  and  J.  O.  Martin,  for  the  plaintiff. 

The  property  sold  to  the  plaintiff  was  encumbered  to  the 

amount  of  ?a,5fM)  by  a  chattel  mortgage.     Jones  Chat.  Mort. 

86;  Page   v.    Ordwaij,   4(1, N.  H.  25;j;  1  Pick.    380;  Brown  v. 

Keefer,  71  N.  Y.  filO.     Barnum  Richardson  Co.  had  a  valid 
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claim  on  it  for  $1,250.  Jones  Chat.  Mort.  501;  Langdon  v. 
SmH,  9  Wend.  80;  3  Met.  515.  The  defendant  is  estopped 
from  denying  the  validity  of  the  mortgage  under  which 
this  property  was  taken  and  sold.  Soper  v.  Frank,  47  Vt. 
36«;  Hicks  v.  Cram,  17  Vt.  453;  45  Vt.  137;  People  v.  Reed, 
•i5  N,  Y.  302,  The  defendant  is  liable  on  an  implied  war- 
ranty. Pateev.  Pelton,  48  Vt.  1S3;  Ad.  Torts  (Wood's  ed.) 
429;  Ross  v.  Ferry,  6.'J  N.  Y.  CIS;  Furnissv.  Ferguson,  15  N. 
Y.  440.  It  was  a  conditional  sale;  and  the  defendant,  re- 
ceiving payments  after  the  debt  was  due,  could  not  lawfully 
take  the  property  until  he  had  made  a  demand.  Taylor  v.  Fin- 
lei/.  48  Vt.  78;  Brink  v.  Ins.  Co.  80  N.  Y.  108;  Homer  v. 
Ins.  Co.  G7  N.  Y.  478. 

The  opinion  of  the  court  was  delivered  by 

RoYCE,  Ch.  J.  This  is  an  action  on  the  case  for  deceit 
and  breach  of  warranty  of  title  in  the  sale  of  personal 
property.  The  property  in  question  was  sold  in  three 
parcels,  to  the  plaintiff  and  to  two  other  parties,  to  whose 
rights  under  the  sate  the  plaintiff  succeeded,  conditionally, 
to  be  paid  for  in  installments  within  a  certain  limited  time, 
and  to  remain  the  property  of  the  vendor  until  paid  for. 
At  the  time  of  sale  the  property  was  encumbered  to  the 
amount  of  about  $2,40(1  by  a  chattel  mortgage  duly  recorded. 
Said  mortgage  was  running  to  the  defendant;  but  previous 
to  the  sale  an  interest  in  it  to  the  amount  of  §1,250  had  been 
assigned  by  the  defendant  to  the  Barnum  Richardson  Co. ; 
which  assignment  was  also  recorded.  The  plaintiff  had  no 
actual  notice  of  this  encumbrance.  After  the  expiration  of 
the  time  within  which,  by  the  terms  of  the  contract,  pay- 
ment of  the  full  purchase  price  was  to  be  made,  and  after 
the  plaintiff  had  made  partial  payment,  the  property  was 
seized  and  sold  by  the  Barnum  Richardson  Co.,  by  proceed- 
ings under  the  statute  for  the  foreclosure  of  chattel  mort- 
gages; and  tlie  proceeds  applied  to  the  payment  of  their 
claim,  the  costs,  and  expenses  of  the  proceeding,  and  the 
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balance  paid  over  to  certain  attaching  creditors  of  the  de- 
fendant. 

The  sale  to  the  plaintiff,  when  made,  was  acquiesced  and 
participated  in  by  the  defendant,  the  mortgagor,  Tobin,  and 
one  McArthur,  who,  the  case  shows,  was  "the  agent  and 
representative  in  this  State  "  of  the  Barnum  Richardson  Co. ; 
and  the  case  further  shows  that  said  property  when  sold 
was  kept  on  premises  occupied  by  the  defendant  and  said 
Tobin. 

The  law  must  be  regarded  as  well  settled  in  this  State, 
and  in  the  United  States  generally,  that  in  the  absence  of  any 
notice  to  the  contrary,  a  person,  who  sells  personal  property 
in  his  possession,  sells  it  with  an  implied  warranty  of  title. 
Pateev.  Pelton.  48  Vt.  182;  Benj.  Sa.  s.  (Ul.  and  note  /. 
And  it  is  held  that  the  word  "possession"  in  this  connec- 
tion is  to  receive  a  broad  construction,  so  as  to  include  con- 
structive as  well  as  actual  possession.  Thus  it  is  held  that 
possession  by  a  bailee  or  agent  or  a  tenant  in  common  of  the 
vendor,  is  sufficient;  and  that  to  constitute  the  exception. 
it  must  appear  that  the  goods  were  in  the  adverse  posses- 
sion of  a  third  person,  or  else  that  the  vendor  had  either  no 
interest  in  them,  or  a  mere  naked  interest,  without  either 
actual  or  constructive  possession.  Shatfuck  v.  Green,  104 
Mass.  i'Z. 

From  what  appears  in  this  case,  therefore,  we  think  the  de- 
fendant must  be  treated  as  having  been  in  possession  of  the 
property  at  the  time  of  the  sale  in  such  a  sense,  at  leafet,  as 
to  raise  an  implied  warranty  of  title. 

While  the  doctrine  of  the  courts  in  different  States  is  not 
entirely  uniform  as  to  the  exact  state  of  circumstances 
under  which  a  vendee  may  assert  the  breach  of  an  implied 
warranty,  it  may  safely  be  said,  that  he  must  show  a  lawful 
eviction,  or  at  least  a  legal  right  to  the  possession  of  the 
property  in  a  third  person.  Benj.  Sa.  s.  027,  and  note  i. 
The  plaintiff  having  shown  the  property  taken  out  of  his 
hands  by  means  of  the  foreclosure  sale  upon  the  Barnum 


FEBRUARY  TERM,  1885.  307 

Kajiiulils  f.  Ruben*. 

Richardson  Co. 's  claim  under  the  mortgage,  it  is  replied  that 
had  the  plaintiff  fulfilled  the  terms  of  his  contract  of  pur- 
chase he  could  not  have  been  dispossessed  in  that  way;  be- 
cause by  their  participation  and  acquiescence  in  the  sale  to 
him,  both  the  defendant  and  the  Barnuni  Richardson  Co. 
would  have  been  estopped  from  setting  up  any  claim  under 
the  mortgage  against  him.  That  the  defendant  and  the 
mortgagor  would  have  been  so  estopped  by  their  acts  in  con- 
nection with  the  sale  seems  to  admit  of  no  question.  Pom. 
Eq.  Juris,  s.  801  etseq.;  Millers.  Bingham,  2!l  Vt.  8^.  Whether 
the  Bamum  Richardson  Co.  stand  in  the  same  position, 
depends  simply  upon  the  authority  of  McArthur  to  act  for 
them  in  doing  what  the  case  shows  he  did  do  upon  the 
occasion  of  the  sale. 

With  regard  to  this,  the  case  shows,  that  he  was  "the 
agent  and  representative  of  the  Barnum  Richardson  Co. 
in  this  State,"'  and  also  shows  certain  acts  of  his  in  relation 
to  the  sale  at  auction  of  certain  of  the  mortgaged  property, 
which  was  thus  disposed  of  before  the  sale  to  the  plaintiff, 
and  which  do  not  appear  to  have  been  questioned  by  his 
principals.  In  the  absence  of  anything  to  show  that 
Mc  Arthur's  authority  as  agent  was  a  special  or  limited 
one,  or  that  what  was  done  by  him  was  beyond  the  scope 
of  his  authority,  we  think  this  is  enough  to  make  his  acts 
in  this  connection  binding  upon  his  principals.  Had  the 
plaintiff  fulfilled  the  terms  of  his  contract  of  purchase  by 
paying  the  full  amount  therein  stipulated  to  be  paid,  before 
eviction,  he  could  not  lawfully  have  been  deprived  of  pos- 
sessiou  by  the  Bamum  Richardson  Co.  by  foreclosure  of 
their  mortgage. 

It  is  contended,  that  by  receiving  payments  from  the 
plaintiff  after  the  expiration  of  the  time  limited  in  the  con- 
tract of  sale,  the  defendant  extended  the  time  of  payment, 
and  so  could  not  lawfully  retake  the  property  without 
previous  demand  of  payment.  This  may  be  true;  but  it 
does  not  appear  that  the  plaintiff's  poFsession  was  disturbed 
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or  attempted  to  be,  by  the  defendant.  The  property  was 
taken  and  sold  by  the  Barnuni  Richardson  Co.  by  virtue  of 
their  right,  acquired  previous  to  the  sale  to  plaintiff,  under 
the  assignment  to  them  of  an  interest  in  the  mortgage  by 
the  defendant.  Nothing  appears  by  which  any  extension 
of  the  time  of  payment  or  other  waiver  of  the  terms  of  the 
sale  to  plaintiff,  by  the  defendant,  could  affect  their  rights; 
nor  is  it  shown  that  they  knew  of  any  such. 

As  the  plaintiff,  by  fulfilling  the  terms  of  his  contract, 
would  have  acquired  a  good  title,  not  subject  to  be  defeated 
or  disturbed  in  the  manner  of  which  he  complains,  he  can- 
not maintain  this  action;  and  the  judgment  of  the  County 
Court  must  be  reversed  and  judgment  rendered  for  the 
defendant  to  recover  his  costs. 


STATE  V.  T.  F.  MEAGHER  AND  JOHN  HEALEY. 

Mandamus,   Statute  of  Limitations.    Continuance.    Discon- 
tinuance.    Recognizance    Void.     Certiorari. 
R.  L.  s.  1401. 

1.  A  writ  of  mnndtanut  is  ihe  proper  process  lo  compel  tbe  clerk  of  a  maiilclpsi 

coun  to  furnish  oertilied  copies  of  1(h  records. 

2.  There  is  no  Statute  oF  Limlutlooa  that  burs  the  right  to  prefer  a  petition  tor  & 

writ  of  manil^mue. 

3.  The  clerk  o(  a  municipal  coort,  In  the  absence  of  the  judge,  contlnoed  a  cam 

three  weeks  and  five  days,  when  he  was  empowered  by  statute  to  continue 
'n oaij  three  werks ;  //ifif,  that  tbe  continuance  operated  a  discontinuance;  and 
tliat  a  subsequent  continuance  by  Ihe  Judge  did  not  have  the  effect  to  revive 
the  case. 

4.  Ihld,  further.  It  being  a  criminal  cause,  that  tbe  court  had  no  authority  to  Issue  a 

new  warrant  commanding  tbe  respondent  to  be  arrested  to  answer  to  the  old 
copnplBlat;  and  that  the  recognizance  reqalrad  b;  tbe  court  aud  entered  into  by 
the  defendant  and  his  surety,  was  void;  as  there  was  no  le^al  cause  lu  court. 

5.  Practicb.    Ad  action  of  debt  on  a  recojiiiizance  was  pending  ou  a|>peal  in  the 

County  Court.  The  clerk  of  the  court,  from  wliiuli  the  appeal  was  taken,  re- 
fused ID  furnish  copies  o(  tbe  records,  wliicb  were  necenHnry  for  a  defence, 
until  after  the  appeal  case  was  tried  and  the  defendant  had  brought  a  petilioa 
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for  a  Tritof  mandamus  to  compel  the  production  of  the  recorda.  In  this  condi- 
tion, the  coQTt  beard  the  exceptions,  and  rendered  judgment,  as  If  the  matters 
In  the  records  had  been  properly  pleaded. 

Action  of  debt  on  a  recognizance.  Heard  on  demurrer, 
December  Term,  1883,  Veazey,  J.,  presiding.  Demurrer 
overruled,  and  judgment  for  the  plaintiff. 

The  petition  for  a  writ  of  certiorari,  mandamus,  Sec,  was 
dated  January  a3,  1884.  The  other  facts  as  to  this  petition 
are  sufficiently  stated  in  the  opinion.  The  declaration  in 
the  original  action  averred  that  the  State's  attorney  made 
complaint  against  the  defendant  Meagher  for  the  illegal 
sale  of  intoxicating  liquor.  The  writ  was  dated  November 
30,  1882;  and  the  defendant  was  notified  to  appear  before  the 
municipal  court  of  the  village  of  Bennington.  It  appeared 
that  the  complaint  and  warrant  against  the  defendant, 
Meagher,  were  dated  April  11,  1883;  that  he  was  arrested 
June  no,  1882,  on  the  warrant  issued  by  said  court;  that  the 
judge  of  the  said  municipal  court  being  absent,  the  clerk  of 
the  court  continued  the  cause  to  the  25th  day  of  July,  1888; 
that  on  the  2(ith  day  of  July  the  judge  of  said  court  con- 
tinued said  cause  to  the  said  35th  day  of  July;  that  on  July 
35th  the  court  continued  the  cause  to  the  15th  day  of  August, 
1883;  that  when  defendant  Meagher  was  arrested  June 
29th  he  entered  into  a  recognizance,  with  M.  E.  Burgess  as 
surety,  in  the  sum  of  $500  for  his  appearance  at  court  on 
July  35th;  and  that  this  recognizance  was  forfeited  by  the 
court  on  August  I5th  for  want  of  said  Meaghers  appearance 
in  court. 

It  further  appeared  that  on  November  15,  1882,  said  court 
issued  a  new  warrant  for  the  arrest  of  said  Meagher,  "to 
answer  to  a  complaint  presented  against  him  by  the  State's 
attorney,  and  filed  in  said  court  on  the  11th  day  of  April,  A. 
D.  1882."  Meagher  was  arrested  and  brought  into  court.  He 
moved  to  dismiss,  on  the  ground  that  the  cause  was  contin- 
ued by  the  clerk  from  the  SOth  of  June  to  the  25th  Say  of 
July.     The  motion  was  overruled;  the  cause  was  continued 
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to  the  17th  day  of  November,  1882,  anil  Meagher  and  John 
Healey  recognized  in  the  sum  of  8500.  On  the  failure  of 
said  Meagher  to  appear  on  the  17th,  the  bond  was  forfeited, 
and  this  recognizance  was  the  basis  of  this  suit. 

Bafchelder  &  Bates  and  W.  B.  Sheldon,  for  the  defendant. 

The  demurrer  was  a  proper  plea.  1  Whar.  Am,  Cr.  L. 
526.  The  continuance  by  the  clerk  operated  to  continue  the 
cause  out  of  court.  1  Whar.  Am.  Cr.  L.  5i5;  Brayt,  140; 
Pinney  v.  Petty,  47  Vt.  G16;  Bryant  v.  Pember,  43  Vt.  599. 
The  active  force  of  the  old  complaint  was  exhausted  by  the 
continuance.  1  Whar.  Am.  Cr.  L.  545.  No  action  can  be 
supported  upon  the  recognizance.     7  Mass.  284;    27  Vt.   27(). 

J.  E.  Fenn,  State's  attorney,  for  the  State. 

There  is  no  question  before  this  court  except  what  was 
before  the  County  Court.  There  is  nothing  but  the  declara- 
tion for  the  demurrer  to  act  upon;  and  if  the  declaration 
shows  a  sufficient  cause  of  action,  the  demurrer  was  prop- 
erly overruled.  The  other  proceedings  could  not  be  reached 
without  a  plea. 

The  opinion  of  the  court  was  delivered  by 

RoYCE,  Ch.  J,  This  is  a  petition  addressed  to  the  Supreme 
Court  prayingthat  a  writ  of  certiorari,  mandamna,  or  other 
appropriate  writ,  may  issue,  directed  to  the  municipal 
court  of  Bennington,  commanding  that  court  to  certify  to 
the  Supreme  Court  the  files,  proceedings,  minutes,  records, 
and  purported  records  of  that  court,  in  the  cause  in  which 
the  said  Meagher  was  prosecuted  before  said  court  on  the 
complaint  of  the  State's  attorney  and  the  said  Healey  became 
recognized  with  Meagher  for  his  appearance  in  court,  in  or- 
der that  they  may  be  inspected  in  the  suit  now  pending  in 
this  court,  brought  upon  said  recognizance. 

The  State's  attorney  moved  to  dismiss  the  petition  for  the 
reason  that  it  was  not  brought  within  one  year  from  the 
rendition  of  the  judgment  rendered  in  the  County  Court  in 
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the  case  of  the  State  v.  Meagher  andHealey.  If  the  writ  of 
certiorari  were  the  only  one  that  could  issue  to  compel  the 
certifying  of  the  records  referred  to,  it  is  doubtful  whether 
this  petition  was  seasonably  brought;  asR.  L.  s.  14iil,  re- 
quires that  petitions  for  certiorari  shall  be  commenced  and 
served  within  one  year  after  the  rendition  of  the  judgments 
to  reverse  which  they  are  brought;  but  we  do  not  deem  it 
necessary  to  decide  that  question.  The  petition,  it  will  be 
noticed,  is  in  the  alternative,  praying  for  the  one  writ  or 
the  other,  or  for  such  writ  as  the  court  may  deem  appro- 
priate to  secure  the  desired  result. 

Section  18  of  No.  303  of  the  Acts  of  1880,  estabhshing  the 
municipal  court  in  and  for  the  village  of  Bennington,  pro- 
vides that  the  clerk  of  that  court  shall  furnish  to  any  per- 
son, on  demand  and  tender  of  legal  fees,  certified  copies  of 
any  of  the  records,  proceedings,  or  minutes  of  said  court, 
uoder  the  seal  thereof.  The  act  is  mandatory,  and  the  duty 
of  the  clerk  is  clearly  defined.  It  is  alleged  in  the  petition 
and  not  denied,  that  the  legal  fees  for  the  copies  desired 
were  tendered  to  the  clerk,  and  that  he  refused  to  furnish 
them.  The  proper  process  for  compelling  the  furnishing  of 
such  copies,  we  think,  is  a  writ  of  mandamus.  The  duty  of 
the  clerk  to  furnish  them  is  ministerial,  and  where  it  is  by 
statute  made  the  duty  of  an  officer  to  perform  a  duty  that 
is  purely  ministerial,  the  writ  of  mandamus  will  issue  to 
compel  its  performance.  High  Ex.  Rem,  ss.  240,  241,  242,  24;(. 
There  being  no  statute  of  limitations  which  bars  the  right 
to  prefer  a  petition  for  such  a  writ,  the  motion  to  dismiss  is 
overruled. 

The  writ  is  a  discretionary  one.  Here,  the  procuring  of 
the  records  for  the  inspection  and  consideration  of  the 
court  was  indispensably  necessary  to  the  defence  of  the 
suit  State  v.  Meagher  and  Healey;  hence  the  discretion  of 
the  court  should  be  exercised  in  favor  of  its  issuance;  and 
if  there  was  any  apparent  necessity  for  making  an  order 
that  such  a  writ  should  issue,  we  siiould  make  it.    But  the 
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records  of  the  municipal  court  have  all  been  produced  since 
the  trial  in  the  County  Court,  and  are  now  liere  for  our  in- 
spection; and  we  think  it  is  for  the  interest  of  the  parties 
that  we  should  now  render  such  judgment,  upon  the  excep- 
tions and  copies  of  record  that  are  now  before  us,  in  the 
case  of  Slate  v.  Meagher  and  Healey,  as  the  County  Court 
should  render  if  the  matters  contained  in  those  records 
were  properly  pleaded  as  a  defence. 

It  is  claimed  that  the  recognizance  which  was  entered  in- 
to by  Meagher  and  Healey  was  not  legal  and  enforceable, 
because  it  appears  by  the  copies  of  record  that  there  was  no 
such  prosecution  pending  at  the  time  it  was  entered  into  as 
justified  the  municipal  judge  in  requiring  or  taking  it.  It  ap- 
pears that  the  complaint  upon  which  Meagher  was  arrested 
and  to  answer  which  he  and  Healey  became  recognized  for 
his  appearance,  was  presented  by  the  state's  attorney  to  the 
municipal  judge  on  the  11  th  day  of  April,  1882,  and  said  judge 
on  the  same  day  issued  a  warrant  upon  the  same,  on  which 
Meaglier  was  arrested  on  the  aoth  day  of  June,  1S82,  at 
which  time,  the  judge  being  absent,  the  cause  was  contin- 
ued by  tlie  clerk  of  said  court  until  the  25th  day  of  July, 
18S2,  a  period  of  three  weeks  and  five  days.  The  power  of 
the  clerk  to  continue  causes  on  account  of  the  absence  of 
the  judge,  is  conferred  by  the  15th  section  of  the  act  creat- 
ing the  court;  and  it  is  expressly  stated  in  that  section 
that  he  shall  continue  the  same  for  a  period  not  exceeding 
three  weeks.  The  continuance  by  him  for  a  longer  periwl. 
therefore,  operated  as  a  discontinuance  of  the  cause  and 
the  continuances  entered  by  the  judge  after  the  one  entered 
by  the  clerk  on  the  2!)th  of  June  did  not  have  the  effect  of 
reviving  or  keeping  it  in  life. 

There  is  nothing  in  the  record  tending  to  show  that 
Meagher  waived  his  right  to  claim  that  the  proceeding  was 
discontinued;  but  on  the  contrary  it  appears  that  upon  all 
occasions  when  he  had  opportunity  he  insisted  that  there 
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were  no  legal  proceedings  pending  that  he  was  under  obliga- 
tion to  answer  to. 

It  would  seem  that  the  idea  of  holding  him  responsible  on 
account  of  what  transpired  before  the  15th  of  November, 
IHtii,  was  abandoned,  for  on  that  day  anew  warrant  was  is- 
sued by  the  municipal  judge,  commanding  his  arrest  to 
answer  to  the  complaint  that  was  exhibited  on  the  Uth 
day  of  April,  to  answer  to  which  he  had  once  before  been 
arrested,  and  the  whole  proceeding,  as  we  have  seen,  dis- 
continued. It  was  while  Meagher  was  under  arrest  on  this 
last  warrant  that  the  recognizance  of  Meagher  and  Healey 
was  entered  into;  and  the  question  is  presented  as  to  the 
right  of  the  judge  to  attach  a  second  warrant  to  that  com- 
plaint and  cause  the  arrest  of  Meagher,  If  ho  had  no  such 
right,  the  arrest  was  unlawful,  and  he  had  no  such  jurisdic- 
tion over  the  party  as  justified  him  in  requiring  a  re- 
cognizance to  be  entered  into;  and  if  one  was  entered  into, 
it  was  voidable,  if  not  void. 

While  a  discontinuance  of  a  cause  is  not,  in  general,  a 
bar  to  a  new  suit  or  prosecution  for  the  same  matter,  it  is 
not  allowable  to  use  the  proceeding  which  has  been  discon- 
tinued, or  any  part  thereof,  upon  which  to  predicate  such 
new  suit  or  prosecution.  The  legal  effect  of  a  discontinu- 
ance is  to  bar  the  party  from  the  use  of  such  proceeding 
in  any  subsequent  attempt  to  enforce  the  same  claim  or 
right. 

In  Bryant  v.  Pember  &  Smith,  43  Vt.  500,  it  was  said,  that 
where  a  justice  of  the  peace  had  continued  a  suit  for  more 
than  thirty  days,  it  was  continued  out  of  court;  that  the  de- 
fendant was  absolved  from  all  obligation  to  appear  further 
in  the  cause;  and  that  any  judgment  thereafter  rendered  in 
it  would  have  been  of  no  force  or  validity;  and  in  Crawford 
V.  Cheeney,  Vi  Vt.'5(i?,  that  where  a  suit  had  been  so  discon- 
tinued, no  after  proceedings  could  legally  be  had. 

The  cause  in  which  the  judgment  was  rendered  by  the 
municipal  judge  was  the  cause  which  had  been  discontin- 
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ued;  the  complaint  exhibited  on  the  11th  of  April  con- 
stituted the  cause,  and  the  warrant  issued  on  the  ]5th  of 
November  was  the  process  used  to  compel  Meagher  to 
afi^aiu  appear  to  answer  to  it.  In  our  judgment  tlie  mu- 
nicipal judge  exceeded  his  power  in  requiring  Meagher  to 
again  appear  to  answer  to  said  complaint;  and  when  he 
was  arrested  and  brought  before  the  court  there  was  no 
legal  cause  pending  that  he  was  under  obligation  to  answer 
to.  The  judge,  therefore,  had  no  right  to  require  that  he 
ishould  give  bail  for  his  subsequent  appearance,  and  the 
recognizance  entered  into  by  Meagher  and  Healey  for  that 
purpose  was  void. 

The    judgment  of   the   County  Court    is    reversed,    and 
judgment  rendered  for  the  defendants. 


E.  F.  HOYT  V.  D.  K.  WILKINSON. 
Infant.     Avoidance  of  Contract.     Pleading. 

1.  Tbe  defendant  trhlla  an  Infant  executed  the  note  Id  rontentiou  for  a  horse  ;  and 

b^ore  he  aitai'ied  hit  ninjiirilsi  resoiuded  the  contract,  tendered  tbe  borse  (o 
the  pajee, — whfcb  was  refnsBd,— and  demanded  tbe  uoCe  ;  Ibid,  in  an  action 
OD  the  note,  that  tbe  dBfendaut  could  avoid  ills  contract  y^hile  under  age  ;  and 
that  tbe  avoidance  and  tender  annulled  it  on  both  aiiles  nb  itiltio. 

2.  If  Elie  plaintilT  desired  to  raise  the  point  that  It  could  be  fairly  inferred  from  tbe 

defendant's  rejoinder  (wblcb  oannot  be)  that  be  kept  the  horse  bo  Iodk  as  to 
amount  to  a  nairer  of  the  avoidance,  and  hence  an  afHrmanca  of  Ihe  contract. 
be  ahould  bave  sut-rejolried  instead  of  detnurring. 

Assumpsit  on  a  note.  Heard  on  demurrer  to  the  defend- 
ant's rejoinder,  June  Term,  18S-1,  Veazey,  J.,  presiding. 
Demurrer  overruled,  and  judgment  for  the  defendant. 
Pleas,  general  issue.  Statute  of  Limitations,  and  infancy. 

Replication,  in  part : 

■'And  the  said  plaintiff  further  saith,  that  the  said 
defendant  did  not  within  a  reasonable  time  after  he  became 
twenty -one  years  of  age  as  aforesaid,  nor  at  any  time  since 
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he  SO  became  twenty-one  years  of  age,  and  before  the  com- 
mencement of  thia  suit,  disaffirm  the  several  promises  and 
undertakings  in  said  declaration  mentioned  or  either  of 
them,"  and  that  the  defendant  was  out  of  the  State,  etc. 

Rejoinder,  in  part : 

"Yet  for  rejoinder  in  this  behalf  the  said  defendant 
says  that  said  promissory  note  in  the  first  count  of 
the  said  declaration  mentioned  was  made  and  de- 
livered by  said  defendant  to  one  John  B.  Covey,  the 
original  payee  of  said  note,  in  respect  of  a  contract  of  pur- 
chase of  a  certain  horse  by  said  defendant  of  said  John  B. 
Covey,  and  in  payment  of  said  horse,  on  the  15th  day  of 
December,  A.  D.  185.'t,  at  Sandgate,  aforesaid ;  and  after- 
wards and  before  the  said  promissory  note  became  due,  and 
while  the  said  John  B.  Covey  held  and  owned  said  prom- 
issory note,  and  before  the  said  defendant  had  attained 
the  age  of  twenty-one  years,  to  wit ;  on  the  first  day  of 
February,  185-1.  at  Sandgate  aforesaid,  the  said  defendant 
did  rescind  and  disaffirm  said  contract  of  purchase  of  said 
horse,  and  then  and  there  did  tender  and  offer  to  said  John 
B,  Covey  the  said  horse  so  purchased  of  him  as  aforesaid, 
and  then  and  there  requested  and  demanded  of  said  John 
B.  Covey  that  he  surrender  and  give  up  to  said  defendant 
the  said  promissory  note.  And  that  said  John  B.  Covey 
then  and  there  did  refuse  to  receive  said  horse  so  offered 
and  tendered  as  aforesaid,  and  did  refuse  to  surrender  and 
give  up  to  said  defendant  the  said  promissory  note  so  de- 
manded as  aforesaid." 

It  did  not  appear,  except  by  inference  from  the  above 
pleadings,  what  became  of  the  horse. 

Burton  &  Munsim  and  J.  K.  Batckelder,  for  the   plaintiff. 

The  contract  was  merely  voidable  ;  and  unless  disaffirmed 
in  a  reasonable  time  after  he  became  of  age,  the  defendant 
is  hound  by  it.  Bigelow  v.  Kinney,  3  Vt.  ^53;  Richardson 
V.  Boright,  9  Vt.  3(>8.  The  offer  to  rescind  before  he  became 
of  age  was  as  voidable  as  the  original  contract.  Farr  v. 
Sumner,  12  Vt.  31.  So  far  as  it  appears,  the  horse  was  kept 
by  the  defendant  after  he  was  twenty-one  ;  and  retaining 
the  consideration  then,  and  not  offering  to  disaffirm  within 
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a  reasonaWe  time,  had  the  same  effect  on  the  original  con- 
tract as  an  express  affirmance.  Reeve  Dom.  Rel,  244,  349, 
n.  1  ;  Weed  v.  Beebe,  21  Vt.  493:  Badger  v.  Finney,  15  Mass. 
350:  1  Am.  Lead,  Gas.  255;  Boyden  v.  Boyden,  9  Met.  51!); 
Taft  V.  Pike,  14  Vt.  405. 

H.  K.  Fowler,  for  the  defendant. 

A  minor  can  rescind  his  contract  relating  to  personal 
property  6e/ore  he- becomes  of  age.  1  Am.  Lead.  Gas.  263; 
Abell  V.  Warren,  i  Vt.  149;  Price  v.  Furman,  27  Vt.  208; 
Person  v.  Chase,  37  Vt,  648.  And  even  if  the  infant  ia  un- 
able to  return  the-  consideration,  and  neglects  to  do  so,  still 
he  may  avail  himself  of  his  privilege.  Abell  v.  Warren, 
supra;  Wiser  v.  I^yckwood,  42  Vt.  'i'20. 

The  opiniow  of  the  court  was  delivered  by 
RowELL,  J.  An  infant  may  avoid  his  contracts  relating 
to  personal  property  while  under  age  and  immediately.  1 
Am.  Lead.  CUs.  258;  Price  v.  FUrman,  27  Vt.  268;  Willis  v. 
Twambly,  13  Mass.  204;  Stafford  v.  Roof,  9  Cow.  626:  Bool 
V.  Mix,  17  Wend.  119,  132,  The  dictum  to  the  contrary  in 
Fdrr  v.  Snntner,  12  Vt.  31,  is  not  sound,  although  not  with- 
out some  support  in  the  authorities. 

But  what  was  the  effect  of  the  avoidance  and  tender  here 
rejoined  ?  It  was^  as  between  the  parties,  nothing  else 
appearing,  in  the  language  of  Chief  Justice  Shaw  in  Boyden 
v.  Boyden,  9  Met.  519,  to  "annul  the  contract  on  both  sides 
o6  initio,"  and  to  devest  the  plaintiff  of  title  to  the  note, 
and  reinvest  him  with  title  to  the  hM^e.  Willis  v.  Twambly; 
Badger  v.  Pinney,  15  Mass.  359;  1  Am.  Lead  Cas.  258,  259. 
Willis  v.  Tivavibly  is  exactly  in  point.  There  the  plaintiff, 
a  minor,  had  a  non-negotiable  note  payable  to  himself, 
which  he  exchanged  with  Cook  for  a  worthless  watch.  The 
next  day,  under  the  direction  of  liis  fatlier,  he  disaffirmed 
the  contract  by  tendering  back  the  watch  to  Gook  and 
demanding   the  note,  which  Cook  refused  to  deliver,  and 
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also  to  take  the  watch.  Subsequently  the  maker  of  the 
note,  on  being  informed  of  the  transaction  and  receiving  a 
discharge  from  plaintiff's  father,  gave  a  new  note  in  lieu  of 
the  old  one,  after  which  Cook  passed  the  old  note  to  B, 
assuring  him  it  would  be  paid,  and  B  brought  suit  thereon 
against  the  maker  in  the  plaintiff's  name  ;  and  it  was  held 
tliat  the  note  ceased  to  be  the  property  of  Cook  from  the 
time  the  plaintiff  disaffirmed  the  contract,  and  that  the 
settlement  made  by  the  defendant  when  he  gave  the  new 
note  discharged  him  from  liability  on  the  old  note.  The 
case  does  not  disclose  what  was  done  with  the  watch  after 
it  was  tendered  back,  and  no  point  was  made  of  that  by 
either  court  or  counsel. 

Price  V,  Furman  is  also  much  in  point.  There  the  minor 
tendered  back  the  horse  and  demanded  the  property  he  had 
given  in  exchange  for  it,  and  on  defendant's  refusal  to 
receive  the  horse  or  to  redeliver  the  property,  the  minor 
turned  the  horse  loose  into  the  highway  and  left  it ;  but  the 
court  laid  no  stress  on  that  fact,  but  said  that  when  the 
contract  was  rescinded  it  could  not  be  enforced,  and  that, 
on  general  principles,  the  minor  could  recover,  as  there  had 
been  an  offer  to  return  the  horse,  which  was  in  his  posses- 
sion and  under  his  control. 

This  is  very  analogous  to  the  tender  of  specific  articles  in 
payment  of  a  note  or  other  contract,  where  a  tender  of  the 
articles  according  to  the  contract  vests  the  property  in  the 
.promisee  and  discharges  the  debt ;  and  the  promisor  is  not 
bound  to  keep  the  property,  nor  to  plead  uncore  print. 
Barney  v.  Blis«,  1  D.  Chip.  3!)!>. 

Plaintiff  contends  that  it  is  fairly  inferable  from  the  re- 
joinder that  the  defendant  continued  to  keep  the  horse  for 
such  a  length  of  time  and  in  such  a  manner  as  to  amount 
to  a  waiver  of  his  avoidance,  and  an  affirmance  of  the  con- 
tract. But  no  *Uch  inference  can  fairly  be  drawn  from  the 
pleading.  If  plaintiff  thought  that  point  a  good  one,  and 
desired  to  raise  it,  he  should  have  sur-rejoined. 
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We  find  no  error  in  the  judgment  below ;  but  at 
plaintiff's  request,  the  same  is  reversed  pro  forma,  and  the 
cause  remanded,  with  leave  to  plaintiff  to  replead  on  the 
usual  terms. 


JOHN  F.  BARBER  v.   GEORGE  RICHARDSON,  Jb. 

Tenantu   in  Cojnmon.      Replevin.       Lien.      Innocent  Pur- 
chaser.    Fraud  in  Law.     Practice. 

1.  A  and  B  were  teoHots  iu  cominon  of  a  honie  kept  b^  B  on  A's  fnrm.    A  gold  hla 

half  to  B,  and  took  a  Hen  on  the  whole  horse  as  security,  wLich  Ilea  was  seik- 
■onablj  reiH)rded.  B  subsequently  sold  the  horse  to  H,  who  purchased  wltboDt 
notice;  and  H  »old  to  the  defendant,  who  pnrcliased  with  notloe  oF  A's  lien; 
Ifeld,  that  any  notice,  whiuh  the  defendant  had,  did  not  affect  hU  rlgbtii,  as  be 
derived  his  title  from  a  buiici  fide  purchaser;  and  that  A  could  not  sustain  re- 
plevin, as  he  and  the  defendant  were  tenants  In  common. 

2.  It  was  Incumbent  on  the  plaintiff  to  show  that  U  bad  notice;  and  if  there  wasany 

evidence  lendinft  to  show  notice, — the  court  held  there  was  none, — it  should 
have  been  submitted  to  tbe  jury. 

Replevin  for  a  horse.  Plea,  general  issue.  Trial  by  jury, 
June  Term,  1H8-1,  Veazey,  J.,  presiding.  Judgment  ordered 
for  the  defendant.  The  exceptions  stated  that  the  horse 
was  kept  and  used  by  Nichols  in  his  work  and  for  driving 
purposes,  and  kept  by  him  in  the  barns  and  upon  the  farm 
of  the  plaintiff.  The  plaintiff,  whose  testimony  was  not 
controverted,  testified  that  the  defendant  told  hiin,  on  the 
day  he  got  the  horse,  that  he  had  heard  that  he,  plaintiff, 
had  a  lien  on  the  horse. 

J.  K.  Batchelder,  for  the  plaintiff. 

The  plaintiff  was  the  general  owner,  and  Nichols,  a  con- 
ditional vendee.  As  between  the  parties  it  was  a  valid 
transaction.  The  lien  was  good  against  a  vendee  of  Nichols. 
No  one  could  be  misled.  Tbe  recorded  lien  was  notice  to 
Hurd,  R.  L.  s.  1W02.  The  defendant  was  not  a  bona  fide 
purchaser,  as  he  had  actual  notice  of  plaintiff's  claim.    It 
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was  for  the  defendant  to  show  that  Hurd  was  a  bona  fide 
purchaser.  Sanford  v.  Morton,  14  Vt.  238;  Hoth  v.  Colvin, 
32  Vt.  2-28;  Oould  v.  Stevens,  43  Vt.  125. 

Burton  &  Munaon  and  J.  C.  Baker,  for  the  defendant. 

The  transaction  as  to  the  lien  was  a  fraud  in  law.  Mott 
T.  McNiel.  1  Aik.  1G9;  Weeks  v.  Weed,  2  Aik.  IGS;  Daniels 
V.  Nelson,  41  Vt.  161;  Kendallv.  Lamson,  12  Vt.  615.  Hurd 
obtained  a  good  title  to  the  half  that  Nichols  owned.  Wright 
V.  Vaughan.  45  Vt.  361);  Martin  v.  Eames,  26  Vt.  476;  Bwr- 
nellv.  Marvin,  44  Vt.  277;  Blodgett  v.  Blodgett,  iSVt.  32; 
Houston  V.  Howard,  3!)  Vt.  54;  Russell  v.  Filmore,  15  Vt. 
130.  Replevin  will  not  lie  in  favor  of  one  joint  owner 
against  another,  Jones  Chat.  Mort.  s.  40;  Wells  Rep.  s. 
153;  12  Wend.  i;U;  12  Conn.  331;  32  Me.  322;  Russell  v.  Al- 
len, 13  N.  Y.  173;  Barnes  v.  Bartlett,  16  Pick.  71. 

The  opinion  of  the  court  was  delivered  by 

Taft,  J,  Barber,  the  plaintiff,  and  one  Nichols  owned  a 
horse  as  tenants  in  common.  Barber  sold  his  interest  to 
Nichols  by  conditional  sale,  reserving  the  title,  which  was 
evidenced  by  writing,  and  seasonably  recorded.  It  is  now 
in  force,  the  debt  unpaid,  so  that  Barber  is  still  the  owner 
of  an  undivided  half  of  the  horse.  The  lien  reserved  cov- 
ered in  terms  the  whole  horse.  It  was  in  effect  as  to  the 
half  originally  owned  by  Nichols  a  bill  of  sale  of  such  half 
as  security.  Nichols  retained  the  horse  in  his  possession, 
and  afterwards  sold  it  to  Reuben  Hurd,  and  Hurd  sold  it  to 
the  defendant,  from  whom  it  was  taken  on  the  writ  of  re- 
plevin in  this  case.  The  horse  having  been  left  by  the  plain- 
tiff in  Nichols'  possession,  was  sold  by  the  latter  to  Reuben 
Hurd;  and  the  half  originally  owned  by  Nichols  could  be 
held  by  Hurd  in  case  he  was  a  bona  fide  purchaser. 

Hurd  having  bought  the  horse  of  Nichols,  obtained  a  good 
title  to  Nichols'  undivided  half,  unless  he  had  notice  of  the 
prior  bill  of  sale  to  the  plaintiff;  and  to  defeat  that  title  it 
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was  incumbent  upon  the  plaintiff  to  show  tliat  Hurd  had 
such  notice;  and  if  there  was  any  evidence  in  the  case  tend- 
ing to  show  that  Hurd  did  have  such  notice,  the  plaintiff 
had  the  right  to  have  the  question  submitted  to  the  jury. 
From  an  examination  of  the  evidence  we  are  satisfied  that 
there  was  no  testimony  tending  to  show  notice.  Only  two 
questions  of  the  plaintiff's  examination  relate  to  the  sub- 
ject, viz. : 

"Q.  3i.  T)o  you  know  whether  Mr.  Hurd  knew  that  you 
had  a  claim  on  the  horse? 

"  A.     I  don't  any  more  than  what  he  told  me. 

"  Q.  35.     What  did  he  tell  you? 

"  A.  He  said  he  didn't  know  that  there  was  a  claim  on 
the  horse." 

Hurd,  therefore,  could  stand  upon  his  rights  acquired  by 
his  purchase  from  Nichols;  and  the  defendant  having  pur- 
chased from  Hurd  was  not  affected  by  any  notice  he  himself 
may  have  had.  A  purchaser  tvitk  notice  may  protect  him- 
self by  showing  that  he  derived  title  from  a  bona  Jide  pur- 
chaser, or,  one  without  notice. 

The  parties,  therefore,  are  tenants  in .  common  of  the 
horse,  and  as  the  plaintiff  cannot  maintain  replevin  against 
his  co-tenant,  the  judgment  is  affirmed. 
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FREDERICK  BELLOWS  v.  EDWARD  A.  SOWLES,  EX'R. 

[In  Chancery.] 

Court  of  Chancery,  Jurisdiction  of,  in  aid  of  Probate 
Court.     Legacy.     Exicutor.    Pleading. 

1.  When  the  Pmbate  Conrt  bns  decreed  rbe  psTineDt  of  k  legitcr,  a  conrt  ot  eqoltr 

has  Jorlsdlclion  to  compel  the  Biecutor  to  pfty  It. 

2.  Aod  wben  a  legatee  brings  a  bill  to  enforce  the  payment  of  a  legacy,  it  appenriog 

tbatQO  other  legatee  or  creditor  ia  Interented,  they  need  not  lie  Joined  as  parties. 

Bill  in  Chancert,  Heard  on  demurrer  to  the  bill, 
September  Tenn,  18H4,  Royce,  Chancellor.  Demurrer  over- 
ruled. 

The  bill  alleged,  that  one  Hiram  Bellows  bequeathed 
to  the  "surviving  children  of  James  F.  Bellows  $3,000 
each,"  &c. ;  that  the  orator  "  is  a  son  of  the  said  James  F. 
Bellows  named  in  the  will  of  the  said  testator,  and  one 
of  the  legatees  named  in  said  will '';  that  the  Probate  Court 
had  decreed  that  the  defendant  should  pay  to  each  of  the 
legatees  named  in  the  will  the  sum  bequeathed  to  him. 
The  bill  prayed  that  an  account  might  be  taken,  and  that 
the  defendant  be  decreed  to  pay  what  was  due  on  the 
legacy. 

E.  A.  Sowles,  for  the  defendant,  cited  to  prove  that  the 
court  had  not  jurisdiction,  Adams  v,  Adams,  23  Vt.  50;  Bank 
V.  Kidder,  20  Vt.  523;  Sherman  v.  Abell,  40  Vt.  547;  Boyden 
V.  Ward,  38  Vt.  G28;  Merriamv.  Hemmenway,  26  Vt.  565; 
Morgan  v.  Rolch,  97  Mass.  396;  Walker  v.  Cheaver,  35  N.  H. 
345;  Will.  Ex.  p.  3006-7;  1  Story  Eq.  s.  543. 

Wilson  db  Hall,  for  the  orator,  cited  Sparhaivk  v.  Buell,  9 
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Vt.  41;  Howard  V.  Brown,  11  Vt.  361;  3  Wait  Act.  &  Def. 
260;  In  re  Leach,  51  Vt.  tiSO;  Holmes  v.  Holmes,  36  Vt.  538: 
1  Story  Eq.  540-4;  1  Pom.  Eq.  Juris,  s.  166;  3  Pom.  Eq. 
Juris,  ss.  1137,  1154. 

The  opinion  of  the  court  was  delivered  by 

Taft,  J.  The  only  substantial  objection  urged  by  the  de- 
fendant to  a  decree,  is  that  chancery  has  no  jurisdic- 
tion. It  is  true,  as  he  insists,  that  the  jurisdiction  of  the 
settlement  of  estates  is  vested  in  the  Probate  Court,  but  it  is 
equally  true  that  "  in  the  case  of  unpaid  legacies  the  Court  of 
Chancery  has  always  exercised  a  kind  of  general  concurrent 
jurisdiction,  as  in  matters  of  account."  Adams  v,  Adams, 
22  Vt.  50.  This  interference  is  in  aid  of  the  powers  of  the 
Probate  Court.  When  the  latter  court  ordered  the  payment 
of  the  legacies  named  in  the  will  of  Hiram'  Bellows,  it  is 
probable  that  it  had  exhausted  all  its  power  to  enforce  their 
payment;  its  functions  were  inadequate  to  that  purpose;  it 
could  not  give  full  redress;  hence  a  court  of  equity  retains 
its  ancillary  jurisdiction  in  the  matter. 

Wo  think  it  is  sufficiently  alleged  in  the  bill  that  the 
orator  is  one  of  the  legatees  under  the  will;  and  as  no  other 
legatee  or  creditor  is  interested  in  the  legacy  to  the  orator, 
there  is  no  necessity  of  making  any  of  them  parties. 

The  decree  of  the  Court  of  Chancery  is  affirmed  and  cause 
remanded  with  leave  to  the  chancellor  to  permit  the  de- 
fendant to  answer. 
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WINDSOR  COUNTY,  FEBRUARY  TERM,  1885. 

Present:    Royce,  Ch.  J.,   Ross,  Poweks,  and  Veazey,  JJ. 

GEORGE  CROCKER,  EXECUTOR  v.  MARGARET 
CHASE'S  ESTATE.* 

Will.     Fraud.     Undue  Influence.     Declarations  of  Testator, 

when  not  Admissible.     Witness.    Husband 

and  Wife.    R.  L.  as.  1003-5. 

1.  Dici.AKATioitB  OP  Tbhtatob.    Tba  declaraiions  of   a  testatrix,  made  SQbse- 

qnentlj  to  tbe  aiecutlon  oftlie  will,  and  al  a  lime  mhen  iht  icoMo/a  lo'ind  mind, 
are  oot  admUsfble  for  the  purpose  oF  shoHini;  her  menial  condillon  nhen  the 
will  was  executed.  There  la  do  lotfical  relation  betneen  each  declarations  and 
the  fact  sought  to  be  proved;  altbuagh  It  in  otherwise  when  mehtal  uiiaound- 
ness  exists  at  tbe  Cime  the  declnratlons  are  loaife. 

2.  The  laeues  were,  erhether  tlie  testatrix  was  of  sound  mlod,  tmd  wbetber  undue 

Inflaence  bad  been  exerted  to  procure  tbe  will ;  Jlrld,  that  the  declarations  of 
the  leitalee,  teudlDK  to  show  that  sbe  exercised  suub  inlluence  apaa  tbe  (eeta- 
trii,  are  admissible. 

3.  But  such  legatee,  belag  a  married  woman  and  wife  of  one  of  tbe  parties  lo  tbe 

1.    In  aacb  a  cane,  evidence  tendlnjc  to  abow  the  pecnniary  condition  of  the  relallveg 
or  tbe  testatrix,  and  tbelr  relation  to  her,  Is  admissible. 

Appeal  from  the  decree  of  the  Probate  Court,  admitting 
to  probate  the  alleged  last  will  and  testament  of  Margaret 
C.  Chase,  deceased.  Pleas,  that  the  will  was  not  duly  ex- 
ecuted, in  that  the  testatrix  was  of  unsound  mind;  and  that 
it  was  executed  through  the  undue  influence  of  George 
Crocker  and  his  wife,  Jane  Crocker.  Trial  by  jury.  May 
Term.  1883,  Taft,  J,,  presiding.  Judgment  for  the 
defendant. 

The  will  in  question  was  executed  April  22,  1879.  Evi- 
dence was  given  upon  all  the  material  issues.  Judge  Por- 
ter was  offered  as  a  witness  by  the  contestants,  and  allowed 

•Heard,  Febmary  Term,  1484. 
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to  testify  to  declarations  of  the  testatrix  made  in  February, 
188:2.  Mrs.  Badger  was  allowed  to  testify,  that  in  May, 
18rt:(,  the  testatrix  declared  to  her  that  her  will  was  wrong 
and  not  according  to  her  husband's  request;  that  it  all  went 
to  Mrs.  Crocker;  and  that  she  signed  it  because  she  was 
sick.  This  evidence,  the  proponent  objecting,  was  admitted 
"  for  the  sole  purpose  of  showing  the  state  and  weakness  of 
her  [testatrix's]  mind  at  the  time  the  instrument  was  ex- 
ecuted." Before  Judge  Porter  testified  to  the  declarations 
of  the  testatrix.  Mr.  Denison  stated  to  the  court: 

'■  We  object  to  any  conversation  or  proof  of  any  sayings 
of  this  testatrix  relative  to  that  will,  except  they  shall  be  so 
near  the  time  of  the  execution  that  they  shall  be  a  part  of 
the  res  gestce,  otherwise  we  insist  that  the  sayings  she  made 
about  it  are  not  admissible  as  matters  of  law.  This  conver- 
sation to  which  the  witness'  attention  is  now  called  is  in 
February,  188:i,  and  the  will  was  executed  in  April,  187!), 
two  years  and  ten  months  after  the  execution.  I  submit 
that,  under  the  law,  sayings  of  the  testatrix  at  so  late  a  day 
in  regard  to  the  execution  of  the  will  or  the  occasion  of  it 
are  not  admissible." 

Mr.  Johnson  stated: 

"We  propose  to  show  that  he  was  called  there  as  al- 
ready stated,  and  saw  Mrs.  Chase;  and  slie  there  told  him 
of  this  writing,  saying  that  she  was  sick  and  entirely 
incompetent  to  make  any  writing  at  that  time;  and  the 
Crockers  got  it  up  and  brought  it  to  her  and  at  their  re- 
quest she  signed  it;  that  she  did  not  esteem  it  of  any  valid- 
ity, because  she  was  not  competent  to  make  it;  that  it  was 
not  right;  and  she  wanted  to  get  his  opinion  as  to  what  she 
had  better  do.  Thereupon  he  suggested  that  he  of  course 
could  not  tell  whether  the  instrument  was  proper  or  not, 
never  having  seen  it,  advising  her  the  safe  way  if  she  did 
not  want  it  left  in  that  way,  was  to  make  a  new  will,  or  a 
new  instrument.  And  thereupon  she  told  him  that  this 
matter  had  been  talked  over  between  herself  and  her  hus- 
band during  the  life  of  her  husband,  and  that  it  had  been 
undt^rstood  how  their  property  was  to  go.  after  they  both 
got  through  with  it;  that  a  small  portion  was  to  be  set  apart 
for  the  purpose  of  seeing  to  the  cemetery;  then  she  was  to 
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make  a  couple  of  small  bequests  to  some  neighbors  there, 
and  the  balance  of  the  property  to  be  equally  divided  be- 
tween her  nieces  and  nephews,  who  were  these  Brockway 
heirs;  and  she  wanted  that  carried  out  in  that  way;  because 
this  arrangement  up  there  was  got  up  by  the  Crockera  while 
she  was  sick,  without  her  knowing  anything  about  it,  and 
it  was  the  Crockers'  and  not  hers."    •    •     *     • 

Judge  Taft.  "  You  object  to  the  offer  on  the  ground  that 
the  declarations  at  so  late  a  date  are  not  evidence  on  the 
subject,  showing  that  she  was  unduly  influenced  by  the 
Crockers  when  she  did  make  a  will?" 

Mr,  Denison.     "  Yes,  your  honor," 

Mr.  Johnson.  "We  do  not  offer  it  on  that  branch.  I 
desire  to  supplement  my  offer  by  proposing  to  show  at  that 
time  that  she  had  this  talk  with  Judge  Porter,  that  she  was 
bright  and  in  her  right  mind," 

Mr,  Denison,     "That  you  will  admit?" 

(Mr.  Johnson  nods  assent,) 

Mr.  Johnson.  "Of  course  I  expect  that  the  court  will 
take  care  of  the  testimony  as  it  is  offered.  We  are  trying 
three  issues.  And  of  course  we  offer  it  on  the  ground  of 
capacity  and  not  on  the  ground  of  undue  influence. " 

Judge  Porter  testified  : 

"  Well,  Mrs.  Chase  wanted  to  know  my  opinion,  whether 
an  instrument,  executed  in  the  way  and  manner  that  was, 
would  be  probated,  admitted.  As  I  held  the  office  of  judge 
of  probate  she  asked  me.  She  then  stated  the  way  and 
manner  it  was  brought  about;  that  she  was  very  weak  and 
knew  but  little  what  was  going  on;  and  did  not  know  that 
Mr.  Denison  was  sent  for  until  he  came  there:  knew  noth- 
ing of  his  coming  there  to  execute  any  paper  until  he  came. 
And  during  the  conversation  she  would  sometimes  say  it 
was  the  Crockers'  will,  and  sometimes  Mr,  Crocker's, — 
changed  it  in  that  way;  that  it  was  not  her  will,  that  it  was 
the  Crockers'  will,  or  Mr.  Crocker's  will.  And  I  inquired 
of  her  for  the  purpose  of  eliciting  the  facts,  as  near  as  I 
could,  whether  she  did  not  know  what  was  written  in  the 
instrument.  She  said  she  did  understand  that  it  was  giving 
all  her  property  to  Mrs.  Crocker.  I  asked  her  then  why  she 
signed  it.  Her  reply  was  this:  '  Mr.  Porter,  I  was  so  sick 
I  didn't  care  anything  about  my  property,'  I  think  those 
are  the  exact  words.    She  remarked  like  this  upon  my  sug- 
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gestion  to  her  and  asking  her  why  she  had  not  had  another 
will  drawn,  if  she  did  not  want  the  property  to  go  that 
way, — 8he  replied  to  me  that  she  did  not  suppose  that  in- 
strument was  good  for  anything;  and  that  she  had  been 
told  that  it  was  not,  that  people  had  told  her  it  was  not;  that 
she  did  not  suppose  it  was  good,  and  people  told  her  it  was 
not  good;  gave  that  as  a  reason  for  not  changing  it;  and 
said  during  the  conversation  that  it  was  all  wrong,  that  it 
was  not  right;  that  she  had  some  considerable  property  (I 
believe  she  stated  somewhat  the  amount  of  it),  audit  was 
not  right  to  give  all  to  Mrs,  Crocker;  •  «  •  •  that  the 
matter  was  talked  up  between  her  and  her  husband  during 
his  last  sickness,  that  the  property  should  go  equally  to 
their  nieces  and  nephews  together,"  &c. 

The  testimony  of  Lucy  D.  Head  was  as  to  declarations  of 
the  testatrix  made  subsequently  to  the  execution  of  the  will. 
She  testified  that  Mrs.  Chase  told  her,  that  she  was  sick 
when  the  will  was  made;  "  that  they  thought  she  was  going 
to  die";  that  "they  got  up  a  writhig,"  that  "most  that  she 
knew  about  it  was,  when  they  brought  it  to  her  bedside  and 
raised  her  up  to  sign  it,"  &c. 

The  testimony  of  the  proponent  tended  to  show  that  the 
testatrix  was  of  sound  mind  and  understood  the  contents 
and  nature  of  the  instrument  she  was  signing  when  the  al- 
leged will  was  executed;  and  no  question  was  raised  but 
that  she  was  of  sound  mind  when  she  had  the  convei"sations 
testified  to  by  Judge  Porter.  Mrs.  Head,  and  Mrs.  Badger. 

It  was  claimed  by  the  contestant,  and  the  evidence  tended 
to  show,  that  the  testatrix  had  a  sister  Harriet  who  died  in 
April,  18.58,  leaving  property  which  was  taken  by  the  testa- 
trix. Harriet's  heirs  were  the  testatrix  and  the  children  of 
a  deceased  sister,  the  mother  of  the  contestant  and  his  four 
sisters;  and  the  contestant  claimed  that  the  property  left  by 
said  Harriet  remained  in  the  hands  of  the  testatrix  by  the 
consent  of  himself  and  sisters,  and  offered  evidence  of  such 
facts  for  the  purpose  of  showing  the  relations  existing  be- 
tween the  contestants  and  their  aunt  Chase.  This  evidence 
was  admitted  against  the  objection  of  the  proponent.     The 
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testimony  tended  to  show  that  the  testatrix  recognized  the 
claim  of  the  Brockway  children  (the  contestant  and  his  sis- 
ters) to  a  share  of  their  aunt  Harriet's  estate. 

J.  K.  Cogswell,  in  favor  of  contestant,  was  allowed  to 
testify  to  declarations  of  Mrs.  Crocker,  made  in  the  winter 
of  1(78-9;  as  that,  "I  am  after  the  money  now,"  speaking 
of  Mrs.  Chase.  Evidence  was  admitted  to  prove  that  Mrs. 
Crocker  proposed  to  the  contestant,  that  she  should  go  for 
the  property  of  the  testatrix  and  get  it,  and  that  he  should 
get  that  of  their  father;  also  how  much  the  Crockers  were 
worth;  also  the  responsibility  of  the  father  of  the  contest- 
ants, his  ability  to  aid  them,  &c.  Mrs.  Crocker — the  wife 
of  said  George  Crocker — was  offered  by  the  proponent  as  a 
witness,  but  excluded, 

Denison  &  Son  and  A'.  L.  Boyden,  for  the  plaintiff. 

It  was  error  to  admit  testimony  as  to  the  declarations  of 
the  testatrix,  made  after  the  execution  of  the  will.  Robin- 
son V.  Hutchinson,  --iti  Vt.  3S;  1  Red.  Wills,  pp.  538,  546; 
Provis  V.  Reed.  5  Bing.  435;  Stevens  v.  Vanclave,  4  Wash. 
C.  C.  265;  Richardsvn  v.  Richardson,  35  Vt.  3»8;  i  Greenl. 
Ev.  s.  CflO;  Farrar  v.  Ayer,  5  Pick,  (»:).  There  must  be  some 
connection  between  the  state  of  mind  at  the  time  the  dec- 
larations are  made  and  the  state  of  mind  when  the  will 
was  executed,  or  such  declarations  are  not  admissible.  1 
Red.  Wills,?.  549;  Jackson  v.  Kntffen,  i  Johns.  31.  The 
admissions  of  Mrs.  Crocker  were  improperly  admitted.  Sar- 
geantv.  Sargeant.  18  Vt.  371;  Atkinsv.  Sawyer,  1  Pick.  1!):!; 
Stevens  v.Joyal.  48Vt.  291;  Hill  v.  Hill.  2  Str.  1094;  Kelly  v. 
Small,  a  Esp.  716;  Alban  v.  Pritchett,  6  Term,  fiSO;  Davis  v. 
Fuller,  12  Vt.  178.  She  should  have  been  allowed  to  rebut 
the  testimony  as  to  her  sayings,  Jadson  v.  Blanchard, 
4  Conn.  567;  Robinson  v  Hutchinnon,  31  Vt.  443. 

J.  J.  Wilson  and  William  E.  Johnson,  for  the  defendant. 
The  court  held  in  Robinson  v.  Hutchinson,  26  Vt.  38,  that 
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declarations,  made  after  the  execution  of  the  will,  and  so 
near  the  time  of  its  execution,  that  a  reasonable  conclusion 
could  be  drawn  as  to  the  state  of  the  testator's  mind  at  the 
time  the  will  was  executed,  were  admissible.  The  whole 
case  was  before  the  jury;  no  exceptions  were  taken  to  the 
charge;  the  presumption  is  that  the  charge  was  in  exact  ac- 
cordance with  the  law. 

If  this  testimony  is  inadmissible  by  reason  of  the  length 
of  time  afterthe  execution  of  the  will,  we  desire  the  court 
would  tell  us  within  what  exact  time  such  evidence  would 
be  admissible.  We  submit  that  no  such  rule  can  ever  be 
established.  All  such  testimony,  when  accompanied  with  , 
other  evidence  having  a  tendency  to  prove  weakness  of 
mind  and  undue  influence,  is  admissible,  and,  under  proper 
instructions  from  the  court,  is  proper  for  the  consideration 
of  the  jury.  Such  instructions  were  given  in  this  case, 
and  there  was  other  evidence  pertinent  to  the  issue.  We 
submit  there  was  no  error  in  the  admission  of  this  evidence. 
Comstock  V.  Hadlyme,  8  Conn,  -iGSiKeene  v.  Kuine,  0  Conn. 
105;  Read  v.  Harris,  32  E.  C.  L.  529;  McTaggart  v.  Thomp- 
son. 14  Pa.  St.  149;  Rambler  v.  Tryon,  7  S.  &  R.  90;  Howell 
V,  Barden-,  3  Dev.  442;  Hester  v.  Hexter,  4Dev.  228;  Beabien 
V.  Cicotte,  12  Mich.  459;  Colvln  v.  Warford,  20  Md.  357; 
Waterman  v.  Whitney.  1  Kern.  157;  Roberts  v.  Trowick,  J3 
Ala,  07;  17  Ala.  55;  Denison's  Appeal,  29  Conn.  390;  Cott- 
verse  v,  Wales,  4  Allen,  512;  1  Bed.  Wills,  p.  655.  The  evi- 
dence in  reference  to  the  property  of  the  sister  of  the  tes- 
tatrix was  admissible.  Fairchild  v.  Bascomb,  35  Yt.  il7. 
Also  that  as  to  the  acts  and  confessions  of  Mrs.  Crocker. 
1  Red.  Wills,  509. 

The  opinion  of  the  court  was  delivered  by 

Powers,  J.  The  inquiry  presented  for  consideration  is, 
whether  the  declarations  of  the  testatrix,  made  subsequent 
to  the  execution  of  her  will,  and  at  a  time  when  she  was 
confessedly  of  sound  mind,  and  tending  to  impeach  her 
will,  are  admissible.  The  will  in  question  was  executed 
April  22,  1879,  and  the  declarations  offered  in  evidence  were 
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made  in  February  and  May,  1882.  These  declarations  were 
admitted  "for  the  sole  purpose  of  showing  the  state  and 
weakness  of  her  (the  testatrix's)  mind  at  the  time  the  in- 
strument was  executed," 

It  is  settled  on  authority  that  such  subsequent  declarations 
cannot  be  received  to  establish  any  fact  embodied  in  the 
declarations.  Wills  in  writing  cannot  be  impeached  by 
parol  statement  any  more  than  other  written  instruments. 
They  cannot  be  revoked  except  in  the  manner  pointed  out 
in  the  statute. 

But  it  is  allowable  to  show  that  they  were  not  duly  exe- 
cuted in  fact,  by  reason  of  fraud,  imposition,  or  undue  in- 
fluence, or  want  of  testamentary  capacity. 

The  issue  of  undue  influence  made  in  this  case  covers  not 
only  the  overt  act  of  others,  brought  to  bear  upon  the  testa- 
trix, but  also  her  mental  capacity  to  resist  the  influence  of 
such  acts. 

However  unduly  interested  parties  may  have  exerted 
upon  the  testatrix  such  influence  as  they  had,  still  if  her 
mind  had  sufficient  vigor  to  resist  such  influence,  and  did 
in  fact  resist  it,  and  the  will  was  the  expression  of  her  own 
choice,  it  is  not  impeachable.  Language  is  an  index  of  the 
mind.  Mental  disturbance  is  as  surely  detected  by  declara- 
tions as  by  conduct.  Hence  the  declarations  of  persons 
charged  with  abnormal  mental  conditions  are  admissible 
in  evidence  to  show  the  existence  of  such  conditions. 

But  here,  as  in  other  cases,  there  must  be  some  logical  re- 
lation existing  between  the  fact  to  be  proved  and  the  evi- 
dence offered  to  prove  it.  There  is  no  such  logical  relation 
between  a  declaration  made  to-day  and  a  mental  condition 
existing  three  years  ago.  The  declaration  made  to-day 
may  show  a  mental  condition  to-day,  but  cannot  do  more. 
Its  probative  effect  is  exhausted  when  it  elucidates  the  con- 
temporaneous mental  condition  of  the  declarant.  If  the 
declaration  shows  mental  unsoundness  when  it  is  made, 
such  mental  unsoundness  may  in  certain  cases  be  a  datum, 
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whereby  an  earlier  like  unaoundnesa  of  mind  may  be  in- 
ferred. If  an  unaoundnesa  of  mind  be  once  shown  to  exiat, 
and  this  unsoundnesa  ia  of  a  fixed,  permanent  char- 
acter, it  is  presumed  to  continue  until  the  contrary  be 
shown.  So,  too,  it  is  both  logical  and  lawful  to  reason  back- 
ward, and  conclude  that  a  permanent  condition  of  mental 
unaoundneas,  which  euatomarily  ia  the  product  of  progress- 
ive development,  must  have  required  aome  antecedent  lapse 
of  time  for  its  growth;  and,  therefore,  if  its  later  develop- 
ment be  once  shown,  its  earlier  existence  may  be  inferred. 
The  strength  of  this  inference  ia  manifestly  dependent  upon 
t!ie  character  of  the  unaoundneas  and  the  length  of  time 
that  has  elapsed  between  the  fact  that  ie  known,  and  the 
fact  to  be  proved,  which  is  unknown.  Subsequent  declara- 
tions, therefore,  are  admissible  in  behalf  of  the  contestants 
in  support  of  the  issue  of  incapacity  or  undue  influence, 
provided  they  tend  to  show  incapacity  at  the  time  when  they 
are  made.  But  if  they  have  no  tendency  to  prove  such  con- 
temporaneous incapacity,  they  are  not  admiasible  against 
the  will.  In  answer  to  declarationa  thua  found  admiasible 
in  behalf  of  the  conteatanta,  it  would  donbtlesa  be  compe- 
tent for  the  proponents  to  introduce  counter  declarations 
tending  to  ahow  an  opposite  condition  of  mind  at  or  about 
the  same  time.  This,  we  believe,  is  the  true  ground  on 
which  the  admissibility  of  this  class  of  evidence  rests. 
Many  cases  can  be  found  in  which  the  rule  has  been  mofe 
liberally  expressed;  but,  if  carefully  sifted,  it  is  beheved 
that  they  have  generally  been  anchored  upon  this  ground. 

In  the  leading  case  of  Kobinson  v,  Hutchinson,  -^fl  Vt.  38. 
expressions  may  be  found  in  the  earlier  part  of  the  opinion 
apparently  less  restricted  than  the  propositions  here  ad- 
vanced. But  in  the  concluding  portion  of  the  opinion  the 
whole  matter  is  set  to  rights.  Says  Isham,  J. :  '•  Weakness 
of  mind  arising  from  advanced  age,  in  connection  with 
causes  suggested  in  this  case,  is  progressive  and  permanent 
in  character.     It  exists  in  the  mind  itself;  and,  therefore,  it 
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18,  that  weakness  of  mind  at  the  time  of  making  the  will 
may  be  inferred  from  weakness  subsequent,  as  much  so  as 
imbecility  of  mind  under  similar  circumstances." 

It  is  evident  that  the  fact  of  subsequent  weakness  of  mind 
in  that  case,  was  the  premise  which  led  to  the  conclusion  of 
weakness  of  mind  at  the  earlier  date  when  the  will  was 
made.  The  case  is  imperfectly  reported.  The  declariPtions 
offei-ed  do  not  on  their  face  import  mental  unsoundness. 
But  this  fact  doubtless  appeared  in  the  case;  otherwise  it  is 
difficult  to  see  how  the  declarations  tended  to  show  weak- 
ness of  mind  at  any  time. 

The  general  doctrine  is  discussed  in  Redfield  on  Wills,  Pt. 
I,  5Vietseq.;  Shailer  v.  Bumstead,  99  Mass.  112;  Smith  v. 
Fenner,  1  Gall.  169.  The  declarations  testified  to  by  Judge 
Porter,  Mrs.  Badger,  and  Lucy  D.  Head,  were  therefore 
inadmissible. 

We  think  the  declarations  of  Mrs.  Crocker,  tending  to 
show  the  exercise  of  undue  influence  by  her  upon  the  tes- 
tatrix, were  admissible.  She  was  interested  to  have  this 
will  sustained.  It  was  attacked  on  the  ground  that  she  had 
improperly  secured  an  advantage  by  its  execution.  Her 
sayings,  therefore,  indicating  her  purpose  to  obtain  such 
advantage,  are  evidence  supporting  the  issue  of  undue 
influence. 

But  Mrs,  Crocker,  being  the  wife  of  the  executor,  who  is 
the  party  to  this  cause,  cannot  be  admitted  as  a  witness, 
notwithstanding  the  apparent  injustice  of  proving  her  say- 
ings against  her  by  living  witnesses. 

Husbands  and  wives  cannot  be  witnesses  for  or  against 
each  other,  except  in  the  instances  named  in  R.  L.  s.  1005; 
and  this  case  cannot  be  brought  within  s.  1003.  Cram  v. 
Cram,  33  Vt.  15. 

Evidence  tending  to  show  the  relation  of  a  testator  to  the 
natural  objects  of  his  bounty,  and  their  pecuniary  condition, 
is  admissible  in  cases  of  this  kind.  The  natural  claims  of 
kinship  are  usually  recognized  by  testators  in  meting  out 
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their  bounty.    If  such  claims  are  ignored,  it  is  a  circum- 
stance that  bears  upon  the  issue  of  undue  influence  as  well 
as  of  incapacity. 
Judgment  reversed  and  new  trial  granted. 


ALBIN  G.  BLOOD  v.   ARTEMAS  SPAULDING. 

Fence.    Adjoining  Land.     Owners.    Landlord  and  Tenant. 
Repairs. 

1.  It  Is  the  dnty  of  a  f aiTD  tenant  byfnrce  of  law  to  mnke  kII  needeil  current  re- 
palra  on  the  fences;  and  If  tbtij  ure  not  kept  In  lawful  condition,  It  Is  bis  fault, 
ftnd  not  the  landlord's:  and  an  nctlon  cannot  bs  mnlntnlned  against  the  land- 
lord by  an  adjoining  land  owner,  wbose  colt  escaped  tbroujch  an  in!infl1r;<ent  di- 
vision fence,  and  strayed  on  t( 
tbis  Is  BO  allhonfib  the  fence  vr 
dent  KB  wben  the  tenant  went  into  possession.* 

3.  Adjdnlnfi  land  ownera  may  make  a  parol  aEreement  as  to  a  division  fence  that  Is 
bindins  on  themselves  until  repudiated;  and  on  tbeir  grantees,  It  recognized 
and  acquiesced  In  by  them. 

Case  to  recover  for  injuries  to  the  plaintiff's  colt.  Heard 
on  a  referee's  report,  December  Term,  188i,  Taft,  J.,  presid- 
ing. Judgrment  for  the  plaintiff.  It  appeared  from  the  re- 
port, that  for  many  years  the  plaintiff  and  defendant  had 
owned  adjoining  pastures,  between  which  was  a  division 
fence;  that  there  had  been  no  written  agreement  relating 
to  the  fence,  but  there  had  been,  eigtiteen  years  before,  a 
parol  agreement  of  a  division  between  the  plaintiff  and  one 
Wetherbee,  of  whom  the  defendant  purchased  his  pasture; 

*  Bnt  that  a  landlord  i*  liable  for  a  nuisance  which  was  on  Che  premises  wben 
leased,  see  In'prTteji  v.  Siwkin.  S.  J.  Sup.,  Ct.  Feporter,  April  8,  lEfiB,  p.  *41,  clt- 
ine  Riiym.  Ld,  Ti;!;  Tndd  v.  Fli;hl,  fl  C.  B.  N.  S,  37T;  (limil'i  v.  Jnbhrr,  B  B.  &  8.  8T; 
Fi-h  v'.  Ilnd'/f,  4  Den.  311 ;  /(-a-  v.  Peilly,  1  Ad.  &  El.  82a;  /fotiM  v.  Metral/.  1!7  Conn, 
fi-tl ;  Woodl.  L.  &T.  KB);  .Wliinii  v.  Lirtrpoiii  flmcen' '"'"■  L.  R.  2  C.  P.  Liv.  311; 
tiaUUntilally.Bunkei-.SGiay.igS;  Jsuorda  v.  £iJuar,09N.  Y.  28. 

Rar. 
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that  the  plaintiff  told  and  pointed  out  to  the  defendant  how 
the  fence  had  been  divided,  and  that  they  had  maintained 
the  same  in  accordance  with  that  division  since.  It  further 
appeared,  that,  in  March,  1883.  the  defendant  let  his  farm 
by  written  lease  to  two  Fillio  brothers  for  one  year  for 
♦300.  and  at  tlie  end  of  that  year  they  took  it  at  the  halves; 
that  it  was  understood  between  the  defendant  and  the 
FiUios  that  the  latter  were  to  keep  in  repair  the  same 
fences  that  the  defendant  had;  that  whatever  repairs  were 
made,  were  made  by  the  lessees,  but  "that  nothing  was  ex- 
pressly stated  in  the  written  lease  about  the  fences";  that 
on  the  11th  day  of  May,  1883,  the  plaintiff's  colt  strayed 
from  his  pasture  into  the  defendant's,  through  that  portion 
of  the  fence  which  the  defendant  had  formerly  repaired,  by 
reason  of  the  insufficiency  of  the  same;  and  from  this 
pasture  it  went  into  the  highway,  and  thence  on  to  the 
railroad  track,  where  it  was  injured  by  a  train  of  cars; 
"that  at  the  time  the  defendant  leased  to  the  Filllos,  the 
fence  where  the  colt  got  out  w^  insufficient  and  out  of  re- 
pair; and  continued  in  the  same  state  until  after  said  May 
11th,  no  repairs  being  made  there  until  after  the  accident." 
No  express  agreement  as  to  the  fence  was  shown  between 
the  plaintiff  and  the  defendant.  The  lease  was  not  pro- 
duced on  trial  before  the  referee;  and  one  of  the  lessees 
testified  as  to  the  understanding  in  regard  to  the  fences. 

William  E.  Johnson,  for  the  defendant. 

The  defendant  having  leased  the  premises  ia  not  liable  for 
the  insufficiency  of  that  portion  of  the  fence  which  he  had 
been  in  the  habit  of  keeping  in  repair.  It  was  the  duty  of 
the  tenant  to  repair,  and  not  of  the  landlord.  Moulton  v. 
Moore,  5C  Vt.  70l»:  1  Ad.  Torts,  214,  428;  Smith  v  Jaquea,  6 
Conn.  5:J0;  Cheetham  v.  Hampson,  4  T.  R.  318;  Tewksbury  v. 
Bucklin,  7  N.  H.  521;  a  Raym.  Ld.  804;  Rider  v.  Smith,  3  T. 
R.  766;  Tay.  L.  &T.  132;  Big.  Lead.  Cas.  053. 
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French  &  Southgate,  for  the  plaintiff. 

The  division  of  the  fence  was  legal;  and  may  be  proved 
by  oral  testimony.  Tapper  v,  Clark,  43  Vt.  200;  Hitchcock 
V.  Tower,  55  Vt.  «0;  Scott  v.  Orover,  56  Vt.  499. 

The  colt  was  at  large  on  the  railroad  limits  through  the 
defendant's  "fault  or  negligence,"  and  he  is  liable  for  the 
damages  thereby  sustained.  R.  L.  ss.  3184,  3191,  3414; 
Saxton  v.  Bacon,  31  Vt.  540.  A  landlord  is  liable  for  in- 
juries resulting  from  the  condition  of  the  freehold  itself, 
after  lease,  if  that  condition  is  caused  by  his  negligence.  1 
Ad.  Torts,  se.  240.  582;  Hill.  Torts,  p.  694;  5  C.  &  P.  190;  24 
E.  C,  L.  6:i0.  The  case  is  similar  to  those  in  which  the 
landlord  is  liable  for  a  nuisance  which  was  on  premises  at 
the  time  of  leasing.  1  Ad.  Torts,  s.  283;  1  Chit.  PI.  (6  Am. 
ed.)  05;  Roswell  v.  Prior,  Salk.  4(iO. 

The  opinion  of  the  court  was  delivered  by 

Powers,  J,  It  has  been  repeatedly  held  in  tliis  State  that 
adjoining  land  owners  may  by  parol  make  agreements  for 
the  division  of  fences  that  will  be  binding  upon  them  until 
repudiated.  Scott  v.  Orover,  50  Vt.  499;  Hitchcock  v.  Tow- 
er, 55  Vt.  eo.  The  division  agreed  upon  between  the  plain- 
tiff and  Wetherbee,  eighteen  years  before  the  defendant 
bought  of  Wetherbee,  was  recognized  by  the  defendant 
when  he  succeeded  Wetherbee;  and  he  has  ever  since  main- 
tained his  part  of  the  fence  in  accordance  with  that  di- 
vision. This  long  acquiescence  in  that  division  has  all  the 
force  of  an  agreement  as  between  the  plaintiff  and  the  de- 
fendant. 

When  the  defendant  leased  his  farm  to  Fillio  it  was  un- 
derstood between  them,  that  Fillio  was  to  maintain  and 
keep  in  repair  the  same  fences  that  the  defendant  had  hith- 
erto maintained.  Under  the  lease  Fillio  assumed  the  duty 
as  to  plaintiff  that  his  landlord  was  under  by  force  of  his 
agreement  with  the  plaintiff  respecting  the  division  of  this 
fence. 
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Blood  V.  RpitnlJIng. 

Without  any  contract  in  the  lease  from  the  defendant  to 
Fillio  respecting  the  maintenance  of  fences,  we  understand 
that  the  law,  in  the  case  of  the  ordinary  letting  of  a  farm 
at  the  halves,  is  that  the  tenant  assumes  the  duty  of  mak- 
ing all  needed  current  repairs.  In  Powley  v.  Walker,  5 
T.  R.3r3,  it  was  held  that  the  mere  relation  of  landlord 
and  tenant  of  a  farm  was  a  sufficient  consideration  for  the 
tenant's  promise  to  manage  the  farm  in  a  husbandman- 
like manner. 

In  the  case  of  buildings,  a  tenant  by  the  year  is  bound  to 
keep  them  wind  and  water-tight  in  the  absence  of  any  agree- 
ment to  repair.  Auworth  v.  Johnson,  6  C.  &  P.  2;)8;  Leach 
V.  Thomas,  7  C.  &  P.  3!J6.  A  farm  leased  by  the  year  cannot 
be  carried  on  under  the  rules  of  good  husbandry  unless  di- 
vision fences  are  kept  in  repair  to  prevent  trespasses  upon 
the  land. 

By  force  then  of  the  implied  duty  of  the  tenant  growing 
out  of  his  occupancy  of  the  land,  to  keep  the  fence  in  ques- 
tion in  repair,  the  fault  complained  of  was  his  and  not  the 
defendant's,  Cheetham  v.  Hampson,  i  T.  R.  318;  1  Ad. 
Torts,  214;  MouUonv.  Moore,  5(5  Vt.  700;  Tyl.  Bonn.;  Tay.  L. 
T.  88.  183,  343,  344. 

Judgment  reversed,  and  judgment  on  report  for  the  de- 
fendant. 


"WINDSOR  COUNTY, 

Haad,  Hsmd  &  Co.  k.  WmMoo. 


MEAD,  MASON  &  CO.  v.  EDWIN  C.  WATSON.  ( 

Statute  of  Frauds.     Prospective  Qvaranty. 

The  giHrflaty  of  a  fntnre  lUbillt;  U  within  the  st&tate;  thus,  C,  &  son-lo-Uw  ot  the 
defendiuit,  was  about  (o  erect  a  house,  and  wished  to  purchase  doors,  windows, 
&c.,  tot  the  Bame.  For  this  pnrpose  the  two  went  to  Ibe  pUintiffs'  plmteol  basl- 
aeaa,  bad  a  conTersatloa  with  ihem,  and  tb«  result  was,  Uie  articles  were  de- 
livered trom  time  to  time  to  C,  od  bis  order,  aod  charged  to  him.  The  referM 
band  that  the  plaintiffs  understood  "  that  whatever  C.  ordered,  tbe  deFendant 
would  fcilarantee  the  payment  uf ,"  and  would  not  have  sold  except  for  such  un- 
derstanding. Bnt  later  on  in  the  report.  It  was  found  that  tbe  "  plainllffs  on- 
derstood  that  they  were  to  collect  the  same  of  C,  it  poaslble,  and  that  (he 
defendant  waa  only  liable  to  pay  the  same  in  case  "  It  could  not  be  collected  ot 
C.\  TTeTd,  that  the  defendant's  contract  wat  collateral  to  that  of  C,  and,  there- 
fore, within  the  statute,  althongb  prospective. 

Assumpsit.  Heard  on  a  referee's  report,  December  Term, 
188i,  Taft,  J.,  presiding.  Judgment  for  the  plaintiffs. 
The  referee  found,  that  the  plaintiffs  were  dealers  in  doors, 
windows,  and  materials  for  house  furnishing;  that  the  de- 
fendant, who  was  known  to  be  responsible,  introduced 
Cameron  to  the  plaintiffs;  that  the  house,  for  which  the  ar- 
ticles were  purchased,  was  situated  on  the  defendant's  land; 
that  the  understanding  was,  that  when  the  house  was  com- 
pleted, it  was  to  be  deeded  to  Cameron's  wife ;  that  Cameron 
abandoned  the  bouse  before  it  was  completed,  and  it  was 
finished  by  the  defendant,  who  retained  the  title;  that  the 
defendant's  contract  with  the  plaintiffs  was  by  parol.  The 
other  facts  are  sufficiently  stated  in  the  opinion  and  head 
note. 

S.  M.  Pingree,  for  the  plaintiffs. 

T.  0.  Seaver,  for  the  defendant,  __] 
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Mea<l,  Muoo  &  Co.  v.  WaUon. 


The  opinion  of  the  court  was  delivered  by 

PowKRS,  J.  The  referee  says  the  plaintiffs  understood 
"  that  whatever  Cameron  ordered  for  said  house  of  the 
plaintifFs  the  defendant  would  guarantee  the  payment  of," 
and  the  plaintiffs  "  would  not  have  sold  said  articles  to 
Cameron  except  for  this  understanding  that  the  payment 
was  guaranteed  by  the  defendant."  Later  on  he  says, 
"those  articles  were  all  charged  to  Cameron  on  plaintiffs' 
books;  and  plaintiffs  understood  that  they  were  to  collect 
the  same  of  said  Cameron,  if  possible,  and  that  the  defend- 
ant was  only  liable  to  pay  the  same  in  case  the  plaintifFs 
were  unable  to  make  collections  of  Cameron." 

The  contract  of  the  defendant,  therefore,  was  collateral  to 
the  contract  of  Cameron, 

It  is  true  that  no  debt  existed  against  Cameron  when  the 
defendant's  promise  was  made.  But  the  defendant  only  prom- 
ised to  be  responsible  for  a  future  debt.  His  promise  could 
only  attach  to  the  principal  obligation  of  Cameron,  when 
that  obligation  came  into  force.  The  defendant  did  not 
promise  to  pay  primarily,  but  only  in  case  the  plaintiff 
failed  to  collect  of  Cameron, 

If  the  future  primary  liability  of  a  principal  is  contem- 
plated as  the  basis  of  the  promise  of  a  guarantor,  such  prom- 
ise is  within  the  Statute  of  Frauds,  precisely  as  it  would  be 
if  the  liability  existed  when  the  promise  was  made.  Brandt 
Sur,  s.  61;  Browne  St.  Fr.  s.  IG'i;  Matson  v.  Wharam,  3 
Term,  80. 

Judgment  reversed,  and  judgment  on  the  report  for  de- 
fendant. 


WINDSOR  COUNTY, 


WILLARD  BILLINGS,  BY  GUARDIAN,  v.  JOHN  K. 
KNEEN.  . 

Witness.     R.  L.  a.  1003.     Agent.     Overseer  of  Poor.    Insane 
Person,     R.  L.  s.  7. 

1.  Aq  overseer  ot  ths  poor,  Id  contrsctinjc  with  one  fortbe  support  or  labor  pi  hd  in- 

sane pnuper,  is  not  a  pnrty  to  tbe  contract,  bnt  an  agent  of  tbe  town ;  and.  after 
Ibe  denth  ot  tlie  overseer,  in  an  action  by  the  panper  (o  recover  pay  lor  Ills 
labor,  his  employer,  under  the  sCatate,  Is  a  wKness  in  his  own  behalf  10  prove  a 
settlement  with  tbe  overseer.    R.  L.  be.  1001-2. 

2.  An  overseer  of  the  poor  having  power  to  make  a  valid  contract  as  tu  a  pauper's 

support  or  labor,  has  power  to  make  a  valid  setttemeiit  binding  on  the  pauper. 

3.  The  overseer  made  a  paiol  contract  with  the  defendant  as  to  the  support  and  labor 

of  tbe  pauper,  but  did  not  bind  blm  ont;  therefore,  sec.  2831,  R.  L.,  requiring 
certain  contractii  to  be  Id  wriUng,  does  not  affect  the  case. 

General  Assumpsit.  Plea,  general  issue.  Heard  by  the 
court  on  the  report  of  referees,  December  Term,  1884,  Tapt, 
J,,  presiding.     Judgment  for  the  plaintiff. 

William  E.  Johnson,  for  the  defendant. 

The  fact  that  the  contract  was  not  in  writing  does  not 
affect  the  case.  Free  Press  Association  v.  Nichols,  45  Vt, 
18;  Hawleyv.  Moody,  U  Vt.  60C;  Mack  v.  Briggs,  30  Vt. 
672,  Defendant  was  a  witness  under  the  statute.  Kettetl 
V.  B.  R.  Co.  56  Vt.  106;  Poquet  v.  North  Hero,  44  Vt.  91; 
Cheney  v.  Pierce,  38  Vt.  515. 

Norman  Paul,  for  the  plaintiff. 

The  defendant  was  not  a  competent  witness.  One  party 
to  a  contract  cannot  testify  when  the  opposite  party  to  the 
contract  is  dead,  Pember  \.  Congdon,  55  Vt.  58;  Manu- 
factiirers'  Bank  v.  Schofeld,  3!)  Vt.  590;  Godfrey  v.  Doiimer, 
Adm'r,  47  Vt.  653;  La  Mountain  v.  Miller,  66  Vt.  433;  Hall 
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V.  Hamblett,  51  Vt.  589,     The  contract  was  Toid,  as  it  was 
not  in  writing.    R.  L.  s.  !J831, 

The  opinion  of  the  court  waa  delivered  by 

EoYCB,  Ch.  J,  It  appears  that  the  plaintiff  was  thirteen 
years  old  in  1857,  and  was  then  and  ever  since  has  been  a 
pauper  and  chargeable  to  the  town  of  Woodstock;  that  he 
was  a  person  of  weak  and  feeble  intellect  and  wholly  in- 
capable of  making  contracts,  or  attending  to  his  own  busi- 
ness. Mr.  Wood  was  overseer  of  the  poor  for  the  town 
of  Woodstock  in  1857,  and  continued  to  hold  that  office 
down  to  the  time  of  his  death  in  1875.  In  1857  Mr.  Wood 
as  such  overseer  made  a  contract  with  defendant  to  care 
for,  support,  and  clothe  the  plaintiff,  for  one  year;  and 
like  contracts  were  made  yearly  thereafter  during  the  life- 
time of  Mr.  Wood,  except  for  the  years  18G0,  'fil,  and  '62. 
When  Mr.  Wood  died  the  plaintiff  then  contracted  with 
defendant  to  continue  in  his  service,  and  did  continue  in 
it  down  to  December  1st,  1883.  Mr.  Wood  paid  the  de- 
fendant for  the  years  '57,  '58,  and  '59  830.00  a  year  for  support- 
ing and  clothing  the  plaintiff.  From  18fj3  to  1868  the  de- 
fendant boarded  and  clothed  the  plaintiff  for  his  labor; 
in  18139  he  commenced  paying  at  the  rate  of  830.00  a  year, 
besides  his  board  and  clothes,  for  his  labor;  and  he  agreed 
to  pay  a  like  sum  yearly  during  the  lifetime  of  Mr. 
Wood. 

None  of  said  contracts  were  in  writing.  The  only  con- 
troversy is  as  to  the  claim  for  compensation,  made  on 
account  of  the  services  rendered  by  the  plaintiff  in  the 
years  '73,  '73,  and  '74.  It  is  found  that  said  services  were 
reasonably  worth  the  sum  of  8107.90.  The  defendant  was 
improved  as  a  witness,  and  the  referees  found  upon  his 
testimony  that  all  accounts  prior  to  December  Ist,  1874, 
were  settled  and  adjusted.  The  defendant's  -testimony 
was  taken  subject  to  the  objection  and  exception  of  the 
plaintiff. 
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Billingi  I).  Kneea. 

The  plaintiff  comes  within  the  definition  of  an  insane 
person — sec.  7,  chap.  1,  R,  L. ; — and  it  is  claimed  that  under 
see.  lOOa,  chap.  CO,  the  defendant  could  not  be  admitted  to 
testify. 

There  can  be  no  doubt  but  what  the  cause  of  action  in 
issue  and  on  trial  was  the  subject  that  the  defendant  was 
permitted  to  testify  concerning.  The  controlling  question 
is, — was  Mr,  Wood,  when  the  contracts,  settlements, 
afid  adjustments  that  the  defendant  testified  about  were 
made,  a  party,  in  the  sense  in  which  the  word  is  used  in 
the  statute,  and  as  it    has  been  construed  by  the  courts  ? 

Mr.  Wood,  as  overseer  of  the  poor,  was  charged  with 
the  duty,  by  sec.  2815,  R.  L.,  of  caring  for  poor  and  in- 
digent persons,  as  long  as  they  remained  at  the  charge 
of  the  town,  and  of  seeing  that  they  were  suitably  re- 
lieved, supported,  and  employed  at  the  charge  of  the  town, 
either  at  the  poor-house  provided  by  the  town,  or  in  such 
other  manner  as  the  town  directs,  or  otherwise  at  his  dis- 
cretion. The  right  was  given  by  sec.  2830  to  bind  out  to 
labor  any  such  person.  But  inasmuch  as  the  overseer 
made  no  attempt  to  bind  out  the  plaintiff,  there  is  no  oc- 
casion to  discuss  that  and  the  succeeding  section,  which 
require  that  contracts  binding  out  to  labor  shall  be  in 
writing. 

The  question  as  to  the  competency  of  the  defendant  as  a 
witness,  to  testify  to  what  transpired  between  him  and  Mr. 
Wood,  must  be  considered  in  view  of  the  relations  that  Mr. 
Wood  sustained  to  the  subject  matter  that  the  defendant 
testified  about.  Under  the  discretion  that  was  vested  in  the 
overseer  he  made  the  contracts  with  the  defendant  under 
which  the  plaintiff  entered  into  and  continued  in  his  service. 
They  were  strictly  in  the  line  of  his  duty;  and  in  making 
them  he  acted  as  an  officer  of  the  town,  and  the  contracts 
were  the  contracts  of  the  town.  Any  advantage  that  might 
accrue  from  them  was  for  the  benefit  of  the  town,  and  any 
liability  imposed  would  have  to  be  borne  by  the  town.     So 
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Billings  V.  Kut 


that  Mr.  Wood  was  not,  in  a  legal  sense,  a  party  to  the 
contracts.  He  was  the  agent  of  the  town  and  authorized  by 
law  to  make  the  contracts  for  the  town.  In  Cheney  v. 
Pierce,  38  Vt.  515,  it  was  held  that  an  agent  through  whom 
another  negotiates  a  contract  is  no  party  to  the  contract; 
and  in  Poquet  v.  North  Hero,  44  Vt.  91,  that  a  selectman,  in 
making  a  contract  that  he  was  authorized  to  make,  was  an 
agent  of  the  town  and  not  a  party  to  the  contract. 

Mr.  Wood  not  being  a  party,  it  was  competent  for  the  de- 
fendant to  testify  as  to  the  arrangements  he  made  with  him, 
connected  with  the  support  and  labor  of  the  plaintiff. 

It  is  now  claimed  that,  admitting  that  Mr.  Wood  had  the 
right  to  make  the  contracts,  the  plaiijtiff  is  not  bound  by 
them,  or  the  settlement  which  he  made  with  the  defendant. 

The  unrestricted  power  to  make  a  contract  includes  the 
right  to  settle  and  adjust  all  disputes  that  may  arise  con- 
cerning it;  and,  in  the  absence  of  fraud,  a  settlement,  made 
between  the  party  who  had  the  right  to  make  the  contract 
and  the  other  contracting  party,  is  conclusive.  The  settle- 
ment found  to  have  been  made  between  Wood  and  the  de- 
fendant was  of  that  character,  and  the  parties  are  con- 
cluded by  it. 

There  was  no  error  in  the  judgment  and  it  is  affirmed. 


WINDSOR  COUNTY, 


Hnckelt  e.  AnisUeo. 


LORENZO  HACKETT  v.  ROLLIN  AMSDEN. 

Extents.  -Vof  Returnable.  Parol  Evidence.  Officer  may 
Adjourn  Sale.     Fixtures.     Delinquent  Collector. 

1.    An  exMnt  Is  not  Tsturnnblei  and  when  aaofflceTBellatheprapertj  at  a  dellnqnent  t 
taxcollectoionaneMent,  no  return  Ureqtilrecl;    and  bin  dolnfcn  under  It— as 
diat  tlissale  wa.1  adjourned  to  another  place  Chan  the  one  where  it  had  been 
advertised — may  be  Bhovm  by  parol.    It  he  makes  a  retiim,  and  his  proof  ts 
variant  from  11.  It  nffei^lB  Ita  credibllltj,  aitd  not  Its  admissibiltty. 

3.  Boards  in  a  corn  bnni,  used  for  a  permanent  ttmr,  and  atone  posU,  deposited  up- 
on the  Tarm  for  the  piirpnxe  and  with  tlie  inlenliun  ol  bnlldinn  necessary 
fences,  coiild  not  lawfully  ba  sold  as  personalty  by  an  ofHcer  on  the  extent. 

3.  Trespass  df  biiiii\  U  the  proper  form  of  aclion  in  recover  for  the  boards  and  p«ta; 
as  cbe  claim  was,  nut  fur  breakiHK  and  entering,  but  (or  takiuf;  and  carryinj; 

Trespass  de  bonis.  Plea,  general  issue,  and  notice  of 
justification  under  extents.  Heard  by  the  court.  December 
Term,  1884,  Taft,  J.,  presiding.  Judgment  for  the  plain- 
tiff. Both  parties  excepted,  the  court  holding  the  defend- 
ant only  liable  for  the  boards. 

The  defendant  made  a  return  on  his  warrants,  which 
showed  that  the  sale  was  advertised  to  be  at  the  dwelling- 
house  of  Jerome  Eastman.  The  court  allowed  the  defend- 
ant, against  the  plaintifT's  ohjectiou.  on  the  ground  that, 
it  contradicted  the  return  to  prove  by  parol,  that  the  sale  of 
the  hay  was  adjourned  from  said  Eastman's  house  to  the 
premises  of  one  Brown,— a  distance  of  half  a  mile  or  more: 
and  that  the  sale  of  the  stone  posts  was  also  adjourned 
from  the  house  of  one  Bates  to  the  plaintiff's  dwelling- 
house, — also  a  distance  of  half  a  mile. 

Oilbert  A.  Davis,  for  the  defendant. 
The    parol  evidence    was    properly    admitted    to    show 
the     defendant's    proceedings     under     the     extent.     Such 
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Hackett  v.  AniiidaD. 


proceedings  are  purely  statutory.  Ross,  J.,  in  re  Hackett 
53  Vt.  354;  Hackett  v.  Amsden,  5«  Vt.  901;  G.  S.  c.  84,  ss.  49, 
59,  The  extent  was  not  returnable.  Spear  v.  Tilson,  24  Vt. 
420;  26  Vt.  384:  5  Vt.  65;  Henry  v.  Tilson,  19  Vt.  447;  Flint 
V.  Whitney.  28  Vt.  680.  The  sheriff  could  legally  adjourn 
the  sale.  Jewett  v.  Guyer,  38  Vt.  ai6;  Wood  v.  Doane,  20 
Vt.  012;  Drake  v.  Mooney,  31  Vt.  G17.  The  stone  posts  were 
not  real  estate.  Noble  v.  Sylvester,  42  Vt.  146.  The  boards 
were  personal  property;  but  if  not,  the  action  should  have 
been  trespass  quare  clausum.  Sturgis  v.  Warren,  11  Vt. 
433. 

French  &  Southgate,  for  the  plaintiff. 

No  authority  was  given  the  defendant  to  sell  at  any  place 
other  than  where  notice  was  posted;  and  he  would  have 
been  a  trespasser  ap  initio  even  if  he  had  in  hia  advertise- 
ment at  Eastman's  said  that  the  sale  would  be  at  Brown's. 
Williams,  Ch.  J.,  in  Band  v.  Wilder,  16  Vt.  393;  Buzzell  v. 
Johnson,  54  Vt.  i)0;  Hall  v.  Ray,  40  Vt.  576;  Evarts  v.  Bur- 
gess, 48  Vt.  205;  Jewett  v.  Ouyer,  38  Vt.  216.  The  posts  were 
a  part  of  the  real  estate.  Ripley  v.  Paige,  12  Vt.  353;  Noble 
V.  Sylvester,  43  Vt.  IVi;  Bishop  v.  Bishop,  11  N.  Y. 
Walker -v.  Sherman,  20  Wend.  63«;  Tyl.  Fix.  116;  Wing  v. 
Gray,  36  Vt.  261.  The  floor  boards  were  real  estate.  Tyl 
Fix.  121;  and  cases  cited  above.  The  parol  evidence  intro- 
duced by  the  defendant  was  inadmissible.  Hathaway  v, 
Goodrich,  5Vt.  ii6;  Stanton  T.  Hodges,  6  Vt.  64;  Carney  v. 
Denison,  15  Vt.  400;  Henry  v.  Tilson,  10  Vt.  447;  Flint  v, 
Whitney,  28  Vt.  680;  Gardner  v,  Hosmer,  6  Mass.  325; 
Purringtmi  v.  Lovering,  7  Mass.  388;  5  Wend.  207;  Williams 
V.  Cheeseborough,  4  Conn.  350. 

The  opinion  of  the  court  was  delivered  by 

RoTCE,  Ch.  J.  This  was  an  action  de  bonis  asportatis  for 
taking  and  carrying  away  the  property  described  in  the 
declaration.    The  defendant  justified,  as  an  officer,  under 
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two  extents  issued  by  a  justice  of  the  peace  against  the 
plaintiff  as  a  delinquent  collector  of  taxes  for  the  town  of 
Hartland,  and  was  allowed  to  show  by  his  own  evidence 
and  the  testimony  of  other  witnesses  that  the  sales  of  the 
property  levied  upon  were  adjourned  by  him  from  the 
places  where  it  was  advertised  to  be  sold  to  the  places 
where  it  was  sold. 

The  question  of  the  admissibility  of  that  evidence  depends 
upon  whether  extents  of  that  kind  are  returnable.  If  re- 
turnable, it  was  the  duty  of  the  officer  to  make  a  full  return 
of  his  doings  thereon,  and  the  return  so  made  would  be 
conclusive  as  between  the  officer  and  the  party  whose  prop- 
erty he  had  levied  upon  and  sold.  If  not  returnable,  the  of- 
ficer was  under  no  legal  obligation  to  make  any  return 
thereon,  and  if  made  it  would  not  be  evidence  of  the  facts 
therein  stated.     Hathaway  v.  Ooodric)^  5  Vt.  C5. 

The  nature  and  definition  of  these  extents  were  fully  con- 
sidered in  in  re  Hackeit.  53  Vt.  354,  and  in  Hackeft  v.  Ams- 
den, 5(i  Vt.  SOI;  and  what  was  there  said  need  not  be  here 
repeated.  The  right  to  issue  them  is  created  by  statute,  and 
the  manner  of  their  procurement  and  enforcement  pre- 
scribed by  statute.  They  have  no  analogy  to  proceedings 
infer  partes,  in  which  all  that  may  done  in  the  settlement 
of  conflicting  rights  and  the  compelling  of  compensation 
for  ascertained  wrongs  is  required  to  be  made  a  matter  of 
record.  The  object  to  be  accomplished  by  them  is  the  col- 
lection of  revenue,  and  when  it  becomes  necessary  to  coerce 
tax-payers  for  that  purpose  it  is  done  by  the  use  of  warrants 
under  which  the  tax-payer's  property  may  be  levied  upon 
and  sold.  In  such  cases  the  officer  executing  the  warrant 
is  not  required  to  make  a  return  of  his  doings  thereon,  and, 
if  made,  it  is  not  evidence  in  his  favor.  Hathawoy  v.  Good- 
rich, snpra;  Spear  V.  7\'lson,  2-tVt.  ^O. 

These  extents  are  directed  against  the  party  who  has  col- 
lected the  taxes  from  the  tax-payers  and  unlawfully  detains 
them;  and  the  purpose  sought  to  be  accomplished  by  them 
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is  to  compel  the  restitution  of  the  money  to  the  town  treas- 
urj.  The  officer,  in  executing  them,  is  directed  to  proceed 
in  the  same  manner  as  provided  by  law  for  the  service  of 
warrants  against  delinquent  tax-payers.  As  we  have  seen, 
an  officer  executing  such  warrants  is  not  required  to  make 
a  return,  but  in  lieu  of  a  return  and  to  protect  the  tax- 
payer against  over-payment  and  extortion,  he  is  required, 
when  requested  by  the  tax-payer,  to  furnish  him  an  ac- 
count of  such  taxes  and  costs. 

It  is  evident  to  us  that  the  intention  was  to  assimilate  the 
proceedings  in  executing  extents  to  those  that  are  pre- 
scribed for  executing  tax-warrants.  We  see  no  reason  why 
a  different  rule  should  prevail,  nor  any  necessity  for  re- 
quiring a  return  in  one  case  more  than  in  tlie  other;  and 
there  is  no  statute  requiring  one.  If  the  officer  volunteers 
to  make  one,  and  his  proof  is  variant  from  the  return,  it 
would  affect  the  credibility  of  his  proof.  No  return  being 
required,  it  was  allowable  to  show  by  parol  what  was  done 
under  the  extents.     See  cases  supra. 

The  objection  to  the  legality  of  the  sales  made  upon  the 
extents  was,  that  they  were  made  at  different  places  from 
those  at  which  the  property  was  advertised  to  be  sold;  but 
it  has  been  too  well  settled  that  an  officer  has  the  right  to 
adjourn  the  sale  of  property  from  the  place  where  it  is  ad- 
vertised to  be  sold  to  some  other  place,  to  be  now  regarded 
as  an  open  question.  Jetvett  v.  Oai/er,  SHYt.  aifi;  Wood  v. 
Doane,  30  Vt.  Oia;  Drake  v.  Mooney,  31  Vt.  617. 

The  sales  having  been  legal,  the  only  remaining  question 
is,  as  to  the  right  of  the  officer  to  levy  upon  and  sell  the 
property.  It  is  not.  claimed  but  that  the  hay  was  attachable; 
so  no  recovery  can  be  had  for  that.  The  right  to  recover 
for  the  floor  boards  depends  upon  the  question  whether  their 
character  had  been  so  changed  by  the  use  to  which  they 
had  been  put,  and  for  which  they  were  permanently  de- 
signed, as  to  convert  them  into  fixtures.  The  chaotic  state 
of  the  law  renders  it  impossible  to  formulate  any  general 
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rule  upon  the  subject;  each  case  has  to  be  determined  upon 
its  own  circumstances.  The  usual  rute  adopted  for  the  as- 
certainment of  what  are  fixtures,  ie  to  inquire  if  they  are  so 
attached  to,  or  used  in  connection  with,  the  realty,  that 
they  would  pass  by  a  conveyance  of  it;  and  in  determining 
that  question  it  is  allowable  to  consider  their  adaptability 
and  necessity  for  the  beneficial  enjoyment  of  the  estate 
conveyed.  The  boards  in  question  had  been  in  use  as  a 
permanent  floor  in  the  plaintiff's  corn  barn  since  1878, 
They  were  necessary  to  a  full  enjoyment  of  the  barn,  and 
had  been  so  placed  and  treated  that  they  had  become  an 
adjunct  of  the  barn,  and  would  have  passed  by  a  convey- 
ance of  the  land  on  which  the  barn  stood.  Hence,  they 
were  not  subject  to  attachment  as  personal  property. 

The  decision  in  Ripley  V.  Paige,  12  Vt.  353,  approved  in 
Noble  V,  Sylvester,  i-i  Vt.  140,  must  control  this  so  far  as  the 
stone  posts  are  concerned.  The  only  difference  that  we  ob- 
serve between  those  cases  and  this  is,  that  in  the  former  the 
court  were  treating  of  wooden  material,  and  here  it  is 
stone,  but  equally  well  adapted  to  the  purpose  of  building 
fence.  Whatever  the  rule  may  be  elsewhere,  it  seems  to 
be  settled  in  this  State,  that  suitable  materials,  deposited  up- 
on a  farm  for  the  purpose  and  with  the  intention  of  build- 
ing necessary  fences  with  them  thereon,  pass  by  a  convey- 
ance of  the  land  as  a  part  of  the  realty;  and  being  a  part 
of  the  real  estate — or,  as  they  are  sometimes  called,  chat- 
tels real, — they  are  not  attachable  as  personal  property. 

It  is  objected  that  the  value  of  the  boards  and  posts  can- 
not be  recovered  in  this  form  of  action;  that  the  appropriate 
action  would  be  trespass  quare  claunum.  If  the  plaintiff 
had  sought  a  recovery  for  breaking  and  entering,  and  had 
thus  made  that  the  gist  of  the  action,  there  would  have 
been  force  in  the  objection.  But  this  action  was  for  the  taking 
and  carrying  away  of  the  boards  and  posts,  and  is  like  the 
case  of  Chandler  v.  Spear,  22  Vt.  3S8,  in  which  the  plaintiff 
in  an  action  of  trespass  de  bonis  asportatis  was  allowed, 
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against  an  objection  to  the  form  of  action,  to  recover  the 
value  of  pine  logs  that  had  been  unlawfully  cut  upon  his 
land.  The  judgment  should  have  included  the  value  of  the 
poets. 

The  judgment  is  reversed,  and  judgment  for  the  plaintiff 
for  (18.61  and  interest  since  the  property  was  sold. 


ALBERT  WHITCOMB  AND  JOHN  BEAN  v.  WILLIAM 
WHITTEMORE  AND  OTHERS. 

[In  Chancery,] 
4 
Mortgage.    Privity  of  Contract.    Subrogation. 

A  Bold  hU  Farm  encanibered  wltb  three  mcir^if^s  to  B,  and  B  iKaoront  of  tlie  first 
two  assumed  the  Ihtrd.  Tbeu  C  and  D  virtually  eicbanged  ffiriDS  ;  that  Is,  un- 
der sn  HK^eement  with  tbe  three,  B  deeded  to  C,  nitd  C  deeded  bis  owu  farm  to 
D,  and  D  executed  a  mort)caKe  bauk  to  secure  liie  payment  ot  said  tliird  mort- 
ga^e.  llie  orator  on-uloK  foreclosed  Itae  first  two  mortj^fces;  atid  wblle  the 
fureclosiire  proceediuga  were  peudluf:,  before  bis  title  becnine  abaolule,  pui^ 
cba?ted  mid  third  mortgaxe,  A  bill  haviag  been  brouf;iit  to  foreclose  against  D; 
Htl-I,  tbnt  D'a  promiae,  tliough  not  in  terras  lo  any  one,  was,  in  legal  inlend- 
ment,  lo  the  orator,  otiiiring  (o  his  benefit;  and  that  he  wta  entitled  to  a  decree. 

Bill  to  foreclose  a  mortgage.  Heard  on  bill,  answer, 
replication,  and  a  master's  report,  December  Term,  iy84. 
Taft,  Chancellor,  decreed  a  foreclosure, 

The  following  facts  appeared  ;  On  May  a,  187G,  one  Good- 
year conveyed  to  Sarah  A.  Farris,  wife  of  Carlos  Farris,  a 
certain  farm  in  Ripton,  upon  which  were  two  znortgages. 
On  the  same  day  the  said  Carlos  and  his  wife  executed  a 
third  mortgage  on  the  farm  to  Elias  H.  Matteson,  to  secure 
two  promissory  notes  given  to  him  by  the  said  wife.  On 
the  -Wth  of  the  same  May  the  said  Carlos  and  Sarah  A. 
Farris  deeded  the  farm  to  H.  E.,  Wm.,  E.  M.,  and  J.  M. 
Slade,  and  Jane  S.  Pride,  with  covenants  of  warranty 
against  encumbrances,  except  the  last  named  mortgage  to 
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said  Matteson.  At  thia  time  the  orator,  Bean,  was  the  own- 
er of  a  farm  in  said  Ripton,  and  wished  to  exchanere  it  for 
the  Farris  farm;  and  the  defendant  Whittemore  desired  to 
purchase  the  Bean  farm.  With  a  view  of  effecting  such 
trades  they  conferred  with  said  Slades  and  Pride,  all  the 
parties  acting  on  the  supposition  that  the  Farris  fann  was 
encumbered  only  by  the  Matteson  mortgage.  It  was  finally 
agreed  by  the  three  parties,  that  the  said  Slades  and  Pride 
should  deed  the  Farris  farm  to  Bean ;  that  Bean  should  deed 
his  own  farm  to  Whittemore;  that  Whittemore  should  exe- 
cute a  mortgage  back  on  the  Bean  farm  to  ensure  the  pay- 
ment of  the  Matteson  mortgage.  In  accordance  with  this 
agreement,  in  the  fall  of  1870  the  several  deeds  were  exe- 
cuted. The  conditions  of  the  Whittemore  mortgage  were 
as  follows  : 

"  The  conditions  of  this  deed  are  such  that  if  I,  the  said 
William  Whittemore,  or  my  heirs,  executors,  or  admin- 
istrators shall,  will  and  truly  pay  or  cause  to  be  paid  two 
certain  notes  in  writing,  bearing  date  May  the  id.  1870, 
and  made  payable  to  Elias  H.  Matteson  or  bearer,  one  for 
tl()0  to  be  paid  on  or  before  the  1st  day  of  April,  ]877,  and 
the  other  for  8«+  to  be  paid  on  or  before  the  1st  day  of 
April,  187S.  with  interest  annually  according  to  the  terms 
of  the  said  notes,  being  the  same  notes  specified  in  a  mort- 
gage deed  from  Sarah  A.  Farris  et  ciL,  to  the  said  Elias  H. 
Matteson,  dated  May  2.  187(;.  recorded  in  book  (*,  page  -tie, 
then  this  deed  to  be  void  and  of  no  effect,  otherwise  of  full 
force  in  law," 

The  master  found  : 

"  All  of  said  deeds  were  a  part  of  the  same  transaction, 
and  were  duly  executed,  delivered,  and  recorded.  Said 
deed  last  above  described  is  the  mortgage  upon  which  this 
petition  is  brought,  and  was  made  subject  to  a  prior  mort- 
gage to  said  Slades  and  Pride,  which  has  since  been  paid 
and  discharged. 

"At  the  December  Term.  IS?!),  of  this  court,  the  orator 
Whitcomb,  having  become  the  owner  of  said  Lyford  and 
Damon  tnortgages  on  said  Farris  farm  (both  being  prior  and 
superior  to  said  Matteson's  mortgage),  proceeded  by  petition 
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to  foreclose  the  same,  making  the  said  Bean  and  wife,  the 
said  Slades  and  Pride,  and  all  other  persons  interested,  par- 
ties defendant,  and  thereupon  obtained  a  decree,  which,  no 
person  redeeming,  became  absolute  on  the  10th  day  of  De- 
cember, 1879,  and  said  Beans  abandoned  said  Farris  farm, 
which  thereupon  passed  into  the  possession  of  said  Whit- 
comb  as  sole  and  absolute  owner  thereof,  and  said  Beans 
have  since  had  no  interest  therein." 

The  orator  became  the  owner  of  the  Matteson  mortgage, 
February  1^,  1877,  after  inquiring  of  said  Whittemore  as  to 
it.  Whittemore  told  him  that  the  notes  were  secured  on 
the  Bean  farm  and  that  "  he  had  got  to  pay  them." 

Hiinton  <jb  Stickney,  for  the  defendants. 

Whitcomb  having  acquired  the  Farris  farm  has  all  that 
Matteson  was  entitled  to,  upon  breach  of  the  condition  of 
his  mortgage.  Neither  Bean  nor  Whittemore  were  person- 
ally liable  to  Matteson.  If  the  Farris  farm  (the  only  land 
mortgaged  to  Matteson)  was  not  sufficient  to  pay  the  en- 
cumbrances upon  it,  Matteson  had  no  remedy  except  against 
the  Farrises.     Vrooinan  v.  Turner,  09  N,  Y,  280. 

The  doctrine  of  subrogation  docs  not  apply.  Ro83,  J.,  in 
Xat.  Bank  v.   Cusbing,  53  Vt.  321. 

Nor  has  there  been  any  privity  between  Bean  and  Whit- 
comb to  constitute  Bean's  title  as  mortgagee  of  the  Bean 
farm,  a  trust  in  behalf  of  Whitcomb.  Vroomah  v.  Turner, 
supra.  Matteson's  security  was  the  mortgage  of  the  Farris 
farm.  Whittemore  undertook  to  save  that  farm  from  this 
mortgage. 

This  understanding  was  with  Bean,  and  for  Bean's  bene- 
fit, upon  a  consideration  moving  from  Bean,  and  was  in 
part  fulfilled,  while  Bean  had  any  title,  interest,  or  con- 
cern in  the  Farris  farm.  Bean  has  now  no  such  title,  and 
no  interest  in  the  payment  of  the  Matteson  debt.  Matteson 
has  been  paid.  If  he  had  not  been  paid,  when  foreclosed 
by  Wliitcomb,  he  could  not  enforce  payment  from  Whit- 
temore nor  from  Bean. 
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J.  J.  Wilson,  for  the  orators. 

In  consideration  of  a  deed  of  the  Bean  farm  the  defend- 
ant undertook  to  pay  the  Slades  and  Pride  a  certain  sum, 
and  to  assume  and  pay  the  Matteson  mortgage,  and  exe- 
cuted his  mortgage  to  secure  it.  The  defendant  is  estopped 
by  his  representations.  M.  &  W.  R.  R.  R.  v.  Langdoii,  +5 
Vt.  137;  Soper  v.  French,  47  Vt.  308. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  When  Farris  and  wife  sold  the  farm  on  which 
the  mortgage  given  by  them  to  Matteson  was  resting,  tliey 
sold  it  subject  to  that  mortgage.  W^hen  their  grantees  sold 
it  to  the  orator  Bean,  they  recognized  their  liability  to  pay 
the  Farris  notes  to  Matteson,  and  in  the  exchange  of  farms 
with  defendant  Whittemore,  left  in  his  hands  funds  to  pay 
the  Farris  notes  and  mortgage  to  Matteson,  under  an 
agreement  that  he  would  pay  said  notes,  and  save  the  Far- 
ris farm  therefrom.  The  performance  of  this  agreement  was 
secured  by  a  mortgage  from  him  on  the  Bean  farm,  which 
they  then  conveyed  to  the  defendant  Whittemore.  The 
condition  of  the  mortgage  is  that  Whittemore  shall  and 
will  pay  the  two  Farris  notes,  therein  describing  tliem 
particularly.  This  promise  from  Whittemore  is  not  in 
terms  to  any  one,  hut  by  legal  intendment  to  the  holder  of 
the  Farris  notes.  On  these  facts,  Whittemore,  in  legal  ef- 
fect, became  the  principal,  whose  primary  duty  it  was  to 
pay  the  Farris  notes.  As  between  Mrs.  Farris,  her  grantees, 
and  Whittemore,  she  was  but  a  surety  thereafter  for  the 
payment  of  the  notes.  His  promise  to  pay  them  was  for 
full  consideration,  in  writing,  contained  in  the  condition 
of  the  mortgage  signed  by  him  and  in  equity,  at  least,  en- 
ured to  the  benefit  of  the  holder  of  the  Farris  notes,  though 
the  security  for  the  fulfillment  of  the  promise  was  taken  to 
Bean,  who  by  the  same  transaction  became  the  owner  of 
the  Farris  farm,  on  which  the  notes  were  also  secured. 
While  matters  were  in  this  position,  it  cannot  be  doubted. 
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we  think,  upon  the  Farris  notes  falling  due,  Matteson 
and  Bean  could  have  maintained  a  foreclosure  of  Whitte- 
more's  mortgage  agaiiisthim  for  the  payment  of  the  notes. 
Matteson  could  have  joined  in  such  foreclosure,  as  he  was 
the  owner  of  the  notes  to  which  Whitteraore's  promise  at- 
tached. The  mortgage  to  Bean  was  an  incident  to  the 
notes.  Bean,  as  the  legal  holder  of  the  mortgage,  could 
have  joined  in  such  foreclosure,  and  as  also  interested  to 
have  his  farm  cleared  from  the  encumbrance  resting  upon 
it,  by  reason  of  the  Farris  mortgage,  which  also  secured 
the  payment  of  said  notes.  The  orator  Whitcomb  is  now 
the  legal  owner  of  the  Farris  notes  given  to  Matteson,  and 
of  the  Farris  farm.  As  to  the  farm,  he  stands  in  the  rights 
of  Bean,  having  secured  his  equity  of  redemption  therein 
by  the  foreclosure  of  two  mortgages  resting  thereon,  exe- 
cuted earlier  than  the  mortgage  securing  the  Farris  notes  to 
Matteson.  The  Matteson  notes  he  has  purchased,  and 
thereby  succeeded  to  Matteson's  rights  in  Whittemore's 
mortgage  given  to  secure  them.  The  orator  Bean  still  holds 
the  Whittemore  mortgage;  and  since  the  law  day  thereon 
has  passed,  holds  the  legal  title  to  the  Bean  farm,  as  secu- 
rity for  the  fulfilment  of  the  condition  thereof,  to  wit:  the 
payment  of  the  Farris  notes,  and  the  relief  of  the  Farris 
farm  therefrom,  both  of  which  interests  now  belong  to  his 
co-orator  Whitcomb.  On  these  facts,  and  the  legal  effect 
thereof,  without  regard  to  the  question  of  estoppel,  raised 
by  the  facts  found  by  the  master,  we  think,  the  orators  are 
entitled  to  hold  the  foreclosure  of  the  mortgage  which  the 
Court  of  Chancery  decreed  to  them. 
■  The  decree  is  affirmed  and  cause  remanded. 
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LORENZO  HACKETT  v.  WILLIAM  R.  HEWITT. 

Married  Woman's  Property,  Conversion  of,   Action  for  in 
whose  Name  to  be  brought. 


Trespass  and  trover  for  a  cow  and  two  steers.  Plea, 
general  issue  and  notice.  Trial  by  jury,  December  Term, 
1HK+.  Taft,  J.,  presiding.     Verdict  for  the  plaintiff. 

It  appeared,  that  the  plaintiff's  wife,  Lorette  E.  Haokett, 
at  the  time  of  her  marriage  had  one  cow  and  about  $100  in 
money;  that  said  property  was  always  treated  and  consid- 
ered by  the  plaintiff  as  his  wife's  sole  and  separate  property; 
that  the  cow  and  steers  in  contention  were  acquired  by  said 
property,  and  always  considered  as  her  separate  property. 
The  court  instructed  the  jury  that  the  plaintiff  was  entitled 
to  recover  the  full  value  of  the  cow  and  steers;  and  a  ver- 
dict was  rendered  accordingly.  After  verdict  and  before 
judjjment,  the  defendant  moved  to  set  aside  the  verdict; 
and  also  for  judgment  notwithstanding  the  verdict.  Both 
motions  were  overruled.  The  motion  was  made;  "  Be- 
cause said  verdict  is  against  the  law  applicable  to  said 
cause;  because  it  appears  by  the  writ  and  declaration  in 
said  case  that  the  plaintiff  has  no  cause  of  action  against 
the  defendant." 

Declaration  in  part;  "William  R.  Hewitt  is  attached  of 
his  goods  to  answer  unto  Lorenzo  Hackett,  in  a  plea  of  the 
case,  for  that  at  •  •  •  •  the  plaintiff  was  in  posses- 
sion of  one  cow  of  the  value  of  $50,  and  one  pair  of  steers  of 
the  value  of  $00,  as  of  the  proper  goods  and  chattels  of 
Lorette  E.  Hackett,  then  and  still  the  wife  of  the  plaintiff, 
which  she,  the  said  Lorette,  owned  in  her  own  right;  and 
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being  80  thereof  possessed,  the  plaintiff  thereafterwards  on 
the  same  day  lost  the  same,"  &c. — nommon  count  in  trover. 
The  count  in  trespass  also  alleged  that  the  property  was 
"  of  the  proper  goods  and  chattels  of  said  Lorette,  then  and 
still  the  wife  of  the  plaintiff,  which  said  Lorette  owned  in 
her  own  right." 

William  E.  Johnson,  for  the  defendant. 

The  plaintiff  cannot  recover  without  joining  his  wife.  In 
this  State  a  wife  can  hold  personal  property,  and  the  hus- 
band have  no  title  nor  interest  in  it.  Albee  v,  Colt;,  3U  Vt. 
319;  Richardson  v.  Wait,  3!)  Vt.  5^5;  Bent  v.  Bent,  4i  Vt. 
555;  Whiter.  Waite,  47  Vt.  502;  Porter  v.  Bank  of  Rutland, 
19  Vt.  410;  Child  v.  Pearl,  43  Vt.  224. 

It  follows  then,  if  the  above  proposition  is  true,  that  the 
common  law  doctrine  that  tlie  personal  chattels  of  the  wife 
vest  in  the  husband,  on  marriage,  does  not  apply  to  prop- 
erty held  by  the  wife  as  her  sole  and  separate  property; 
and  the  cases  that  hold  the  husband  can  recover  for  such 
property  in  a  suit  in  his  own  name,  are  not  applicable  to  the 
case  at  bar. 

Judgment  shoidd  have  been  rendered  for  the  defendant. 
Barron  v.  Barron,  24  Vt.  3™5;  Richardson  v,  Merrill,  HZ 
Vt,  27;  Willard  v.  Dotv,  54  Vt.  188;  Graves  v.  Wakejield, 
lb.  3i;^;  Ross  v.  Draper,  55  Vt.  405;  Spooner  v.  Reynolds, 
50  Vt.  437;  Royce  v.  Vandeusen,  411  Vt.  20;  Caldwell  v.  Ren- 
frew, 33  Vt.  213;  1  Chit.  PI.  50. 

S.  M.  Pingree,  for  the  plaintiff. 

The  action  was  properly  brought  in  the  name  of  the  hug- 
band  for  the  conversion  of  the  wife's  property.  1  Bl.  Com. 
44!(-5;  Sch.  Dom.  Rel.  Gl;  2  Kent  Com.  143;  2  Saund.  47. 

No  wrong  is  done  the  defendant;  as  the  declaration 
clearly  sets  forth  the  interest  of  the  wife;  and  no  other  or 
further  action  against  him  can  be  predicated  on  the  same 
subject-matter.     The  wife  has  an  ample  remedy  in  chan- 
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eery,  which  she  alone  may  resort  to;  and  the  basis  of  this 
suit,  as  the  record  will  show,  makes  her  remedy  ample. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  defendant,  as  a  deputy  sheriff  on  a  proper 
process,  regularly  attached  and  sold  the  property  sued  for 
as  the  property  of  the  plaintiff.  The  plaintiff  now  seeks, 
and  by  the  County  Court  was  allowed,  to  recover  for  the 
property  in  his  own  name,  on  the  ground  that  the  property 
was  the  sole  and  separate  property  of  his  wife.  Under  the 
decisions  and  law  of  this  State,  which  are  so  fully,  care- 
fully, and  clearly  collated,  stated,  and  reviewed  in  the 
brief  of  the  defendant's  counsel,  that  they  need  not  be  fur- 
ther referred  to,  we  think  this  was  error.  The  common- 
law  doctrine,  that  the  personal  chattels  of  the  wife  on  mar- 
riage vest  in  the  husband,  does  not  apply  to  such  property. 
The  legal  status  of  the  sole  and  separate  property  of  the 
wife,  is,  that  the  wife  holds  it  to  her  own  use,  free  from 
the  rights  which  the  husband  by  the  marriage  otherwise 
would  have  to  it.  It  is  because  this  property  was  thus  held  by 
the  wife,  that  defendant  is  unable  to  attach  and  hold  it  as 
the  property  of  the  husband.  The  common  law  allowed 
the  husband  to  recover  for  the  personal  chattels  of  the  wife, 
because  by  that  law  they  were  by  virtue  of  the  marriage  his 
property,  subject  to  his  sole  use,  care,  and  control,  and  liable 
to  be  appropriated  in  satisfaction  of  his  debts.  Doubtless, 
modern  civilization  and  law  have  departed  somewhat  from 
the  common  law,  in  allowing  the  husband  by  post  nuptial 
agreement  with  the  wife,  or  by  acquiescence  even,  to  re- 
nounce the  right  which  the  common  law  by  the  mar- 
riage conferred  upon  him,  and  allow  the  wife  to  hold 
such  property  to  her  sole  and  separate  use.  We  are  not 
aware,  however,  that  any  common  law  decisions  can  be 
found,  that  hold  that  a  husband  can  recover  in  his  own 
name  for  personal  property  owned  and  held  by  the  wife  to 
her  sole  and  separate  use.     Under  the  practice  that  prevailed 
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under  the  common  law,  that  question  could  not  well  arise. 
By  that  law  the  practice  was  to  vest  the  title  to  prop- 
erty, so  held,  in  a  trustee.  The  marriage  gave  the  husband 
no  power  or  control  over  such  property.  Modern  law,  and 
our  own  statute  law,  as  well  as  decisions,  allow  the  wife 
herself  to  hold  the  title  to  property  thus  held  by  her.  It  is 
repugnant  to  all  the  principles  of  the  common  law  even,  to 
allow  a  plaintiff  in  his  individual  capacity  the  right  to  re- 
cover against  a  defendant  for  property  which  the  defendant 
lawfully  took  and  held  against  him  in  that  individual  capac- 
ity and  right. 

Generally,  at  common  law,  suits  in  regard  to  the  sole  and 
separate  property  of  the  wife  were  brought  in  the  courts  of 
equity;  and  the  wife  joined  as  co-orator,  because  interested 
in  the  property;  and  because  in  that  court,  such  property 
could  be  protected  against  the  unlawful  encroachments  of 
the  husband  even.  But  this  court  has  held  that  the  hus- 
band and  wife  may  recover  in  their  joint  names,  for  the 
benefit  of  the  wife,  for  such  property.  If  the  husband  by 
reason  of  such  recovery,  attempted  to  deprive  her  of  the 
property  she  had  only  to  apply  to  a  court  of  equity  for  pro- 
tection against  him,  until  the  passage  of  the  recent  statute 
which  enables  her  to  sue  him  at  law.  The  principles  of  the 
common  law,  even  when  applied  to  the  legal  status  of 
such  property,  with  the  title  vested  in  the  wife,  require  that 
the  wife  in  whom  the  legal  title  is,  and  for  whose  benefit 
the  recovery  is  had,  shall  be  a  party  to  a  suit  for  its  recov- 
ery. She  is  the  real  party  plaintiff  to  the  suit.  He  is  the 
nominal  party;  and  only  a  necessary  party,  because  by  the 
coverture  she  is  under  his  legal  protection  and  guardian- 
ship, as  it  were. 

Inasmuch  as  by  the  declaration  the  plaintiff  only  seeks  to 
recover  in  the  right  of  the  wife,  and  that  discloses  no  right 
of  recovery  in  liim,  it  was  the  duty  of  the  County  Court 
to  have  rendered  judgment  for  the  defendant  upon  the  de- 
fendant's motion,  notwithstanding  the  verdict.     It  is  the 
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duty  of  this  court  to  render  such  a  judgment,  as  the  County 
Court  should  have  rendered  on  the  verdict  and  motion. 
The  judgment  of  the  County  Court  is  reversed,  and  judg- 
ment rendered  for  the  defendant  to  recover  his  costs. 


WOODWARD  &  STILLMAN  v.  ROLLIN  AMSDEN. 

Sheriff's    Fees  for   Serving    Writ   of    Replevin.      R.   L. 

s.  4503,  i5-l7. 

Ao  officer  U  entitled— B.  L.  s.  4547— lo  cbarKs  for  servliiK  t,  writ  of  replevin  for  laiing 
and  deliifrSn;/ the  property  to  tbe  plnititiff,  iu  addillon  to  travel,  copy,  niid  np- 
praiser'a  lees,  ailch  Bum  Rs  would  be  In  proportion  to  tlie  feen  provided  In  otlier 
vnaes  tor  aecnrliijf  attached  properly;  but  not  for  tianaportliig  Uie  property  to 
the  pUlntiff;  uor  for  lioldinj;  It  until  a  boud  is  lakeu,  or,  ordlaarily,  until 
appraisal. 

Question  of  costs.  Heard  by  the  court  on  appeal  from 
the  clerk's  taxation,  May  Term,  1884,  Taft,  J.,  presiding. 
It  was  an  action  of  replevin;  and  judgment  had  been  ren- 
dered for  the  plaintiff  to  recover  one  cent  damages  and 
costs.  The  clerk  allowed  the  plaintiff  883.7-5,  for  sheriff's 
fees,  as  endorsed  on  the  writ,  and  the  defendant  appealed. 

The  sheriff's  fees  were:  "  7S  miles  travel,  87.80;  paid  ex- 
penses of  removing  replevied  cotton  [to  several  different 
persons  named  and  amount  to  each]  859;  3  days"  attendance 
on  replevin  and  appraisal  of  cotton,  and  personal  expenses, 
815;  copy,  83',paid  appraisers.'"  &c.  The  plaintiff  offered 
to  show  by  witnes-^ies,  that  all  the  items  taxed  and  allowed 
by  the  clerk  for  expenses  of  replevying  the  cotton,  were  ac- 
tually and  necessarily  incurred  and  paid  by  the  sheriff  in 
getting  the  property  replevied  out  of  the  possession  of  the 
I  defendant,  and  keeping  possession  of  the  same  until  it  was, 

I  within  a  reasonable  time,  appraised,  the  bond  taken,  and 

the  property  delivered  to  the  plaintiff.    The  court  excluded 
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the  evidence;  allowed  only  the  items  for  travel,  copy,  and 
what  was  paid  to  the  appraisers. 

Gilbert  A.  Davia,  for  the  plaintiff. 

Wm.  Batchelder,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Veazey,  J,  The  question  is  not  what  fees  shall  be  allowed 
an  officer  serving  a  writ  of  replevin  for  getting  the  property 
replevied  out  of  the  possession  of  the  defendant  and  for 
keeping  possession  of  the  same  until  it  was  witliin  a  rea- 
sonable time  appraised,  the  bond  taken,  and  the  replevied 
property  delivered  to  the  plaintitT;  but  it  is  whether  any- 
thing shall  be  allowed  him  for  expenses  in  any  of  these  re- 
spects actually  and  necessarily  incurred  by  him.  The  stat- 
utory fee  bill  does  not  provide  for  such  allowance.  It  does 
provide  that  for  securing  property  attached  on  mesne  proc- 
ess a  sheriff  or  other  officer  shall  be  allowed  a  reasonable 
sum  as  fees,  subject  to  the  revision  and  allowance  of  the 
court.  R.  L.  s.  4503.  It  also  provides,  that  officers  and 
persons  whose  duty  it  is  to  record  proceedings  or  give  copies, 
shall,  when  no  other  provision  is  made,  be  allowed  seven 
cents  a  folio  therefor;  and  for  other  services  such  sums  as 
are  in  proportion  to  the  fees  establisiied  by  law.  R.  L.  s. 
4547.  In  Henry  v.  Tilson,  17  Vt.  470,  it  was  decided  that 
the  right  to  compensation  under  this  section  was  not  con- 
fined to  clerks  and  recording  officers  merely.  To  constitute 
replevin  the  officer  must  take  the  property  from  the  defend- 
ant and  deliver  it  to  the  plaintiff.  Miller^.  Ciishinan,  38 
Vt.  .59;},  The  plaintiff  cannot  recover  as  taxable  costs  the 
expense  of  the  officer  in  transporting  the  property  to  the 
plaintiff.  Expense  in  that  respect  would  be  an  element  of 
damage  for  the  defendant's  wrongful  detention.  In  contem- 
plation of  law  the  plaintiff  is  at  hand  to  receive  the  prop- 
erty when  taken  by  the  officer  from  the  defendant.  No 
costs  are  allowable  for  expense   of  holding  the  property 
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until  a  bond  is  taken,  because  by  the  statute  the  bond  must 
be  taken  before  the  writ  is  served.  Ordinarily,  there  would 
be  no  occasion  for  the  officer  to  hold  the  property  at  expense 
for  the  purpose  of  appraisal;  but  we  are  not  prepared  to 
say  a  case  might  not  arise  where  it  would  be  improper  to 
allow  such  an  item.  But  it  is  plain,  that  the  property  to  be 
replevied  ni\ght  be  of  a  kind  and  amount  and  so  situated 
that  the  officer  must  incur  expense  in  the  taking  and  deliv- 
ery to  the  plaintiff  for  which  no  fees  are  provided  except 
under  section  4547,  R.  L.  Under  the  construction  given  to 
that  section  in  Henry  v.  Tilson,  supra,  we  think  the  officer 
might  under  sufficient  showing  be  entitled  to  an  item  of 
charge  in  addition  to  travel,  copy,  and  appraisers'  fees,  such 
sum  in  fact  as  would  be  in  proportion  to  the  fees  provided 
in  other  cases,  as  in  securing  and  holding  attached  property. 

The  evidence  offered  but  excluded  in  this  case  would  tend 
to  show  a  basis  for  the  allowance  of  such  item  of  charge. 
It  was  therefore  error  to  exclude  it. 

The  ruling  of  the  County  Court  is  therefore  reversed  and 
cause  remanded. 


RUFUS  B.  CLOUD  v.  THE  TOWN  OF  NORWICH. 

Overpayment  of  Highway  Taxes.     Highway  Surveyor, 
R.  L.  ss.  30C0-1. 

1.  When  one  Iias  overpnid  hU  btghvay  tax  the  only  remedy  he  hiu,  Is  affnrded 

him  by  sUtut^-R.  L.  a.  30(iO,— viz. :  tn  have  a  credit  tor  the  succeeding  tax, 
until  demand  and  relusal  of  such  applicatioD,  or,  utitll  he  has  ceased  to  be  a 
highway  tai-payer  In  the  town. 

2,  HiaHWAV  9uftVBroR.    Under  the  statute, — R.  L.  s.  30GI, — a  hinhvay  anrveyor 

cannot  recover  (or  an  over-eipendlture  of  the  tax  comialtted  to  him,  altbougli 
the  selectmen  had  nllon'cd  him  the  K''eaCer  part  nf  It. 

Book  Account  to  recover  overpayment  of  taxes.  Heard 
on  an  auditor's  report,  May  Term,  1884,  Taft,  J.,  presiding. 
Judgment  for  the  defendant. 
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French  &  Southgate,  for  the  plaintiffs,  cited  R.  L.  ss.  UOOO, 
307'i;  Austin  v.  Berry,  'i  Vt.  5S.  No  demand  was  necessary. 
Bishop  V.  Brown,  51  Vt.  ;(:{0;  Stoddard  v.  Chapin,  15  Vt. 
44:f;  Brainerd  v.  Champlain  Tr.  Co.  29  Vt.  154. 

Samuel  E.  Pinf/ree,  for  the  defendant,  cited  R.  L.  ss. 
:i(Xi;)-l;  McLaughlin  V.  Hill,  GVt.  20:  Warren  v.  A'eM/a«e, 
25  Vt.  250;  Slevms  v.  Z>amo».  20  Vt.  521. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J,  From  tlie  facts  reported  by  the  auditor,  it  ap- 
pears that  the  plaiutitf  iu  1882  overpaid  by  mistake  his  high- 
way tax.  On  discovery  <»f  the  error,  the  selectmen  directed 
the  highway  surveyor  of  his  district  to  credit  the  plaintiff 
the  amount  of  the  mistake  on  his  highway  tax  for  the  year 
18s:i.  Tliis  was  not  done,  by  an  omission,  and  the  plaintiff 
paid  his  whole  tax  for  that  year.  He  did  not  request  the 
highway  surveyor  to  allow  the  same  in  the  payment  of  the 
tax  for  the  year  188:J,  Hence  he  overpaid  his  tax  for  the 
year  i8?*'i  to  the  same  amount.  The  plaintiff,  before  suit, 
had  never  demanded  the  repayment  of  this  sum  in  money, 
or  its  allowttnce  on  succeeding  highway  taxes.  It  also  ap- 
pears, that,  by  mistake  of  the  listers  in  1881,  the  plaintiffs 
grand  list  was  too  large.  The  selectmen  made  the  proper 
c:jrrection  of  his  taxes,  except  of  the  highway  tax.  The 
excess  of  this  tax  has  never  been  corrected  or  repaid.  It 
does  not  appear  that  the  plaintiff  has  ever  called  upon  the 
officers  of  the  town  to  correct  it,  by  abatement,  repayment. 
or  allowance  on  future  highway  taxes.  The  consideration 
of  this  claim  most  favorable  to  the  plaintiff,  would  treat  it 
as  an  overpayment  of  his  highway  tax  for  the  year  1R81, 

By  section  :JOCO,  R.  L.,  it  is  provided:  "  When  persons  in 
a  district  have  overpaid  their  taxes  in  labor  or  otherwise. 
the  balance  shall  he  credited  on  their  taxes  for  the  succeed- 
ing year,"  By  "this  provision  the  plaintiff  is  furnished  a 
full  and  ample  remedy  for  these  two  items  of  overpayment. 
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We  think  he  is  entitled  to  no  other  remedy,  until  he  shall 
have  demanded  such  application  and  been  refused,  or  until 
he  has  ceased  to  be  a  highway  tax-payer  in  the  town,  and 
so  rendered  such  application  impossible.  On  the  facts  re- 
ported neither  of  these  contiutfencies  has  happened.  Un- 
der these  circumstances,  we  do  not  think  that  the  platntilT 
is  entitled  to  charge  or  recover  for  these  items  in  the  action 
of  book  account.  The  statute  was  evidently  enacted  to  en- 
able the  tax-payers  of  a  highway  district,  when  a  sudden 
emergency  arises  demanding  an  immediate  repair  of  the 
highways  of  the  district,  to  anticipate  the  assessment  and 
payment  of  their  highway  taxes  by  making  the  necessary 
repairs.  They,  generally,  are  most  interested  in  and  bene- 
fite<l  by  having  such  repairs  speedily  made.  Besides,  a.s  a 
rule,  a  party  is  not  entitled  to  maintain  a  suit  for  an  over- 
payment of  money  by  mistake,  until  he  has  brought  knowl- 
edge of  the  overpayment  to  the  party  receiving  it  in  such 
a  manner  that  it  has  become  the  duty  of  such  other  party 
to  repay  the  same,  and  he  has  had  a  reasonable  time  to 
make  the  repayment.  The  County  Court,  therefore,  cor- 
rectly adjudged  that  the  plaintiff  was  not  entitled  to  recover 
for  these  two  items. 

The  only  other  item  is  for  an  over-expenditure  by  the 
plaintiff,  as  highway  surveyor,  of  the  tax  committed  to  him. 
By  section  aOGl,  R.  L..  the  town  was  under  no  legal  liability 
to  repay  the  plaintiff  for  such  over-expenditure.  The  select- 
men generously  allowed  him  for  the  greater  part  of  this  on 
his  succeeding  highway  taxes.  Such  allowance  did  not 
create  any  obligation  on  the  part  of  the  town  to  pay  the 
balance.  It  would  be  incorporating  a  new  and  dangerous 
principle  into  the  administration  of  the  law,  to  hold  that  a 
party  who  generously  offered  to  pay,  or  pays,  a  portion  of 
a  claim,  which  he  is  under  no  legal  obligation  to  pay, 
thereby  validates  and  makes  legal  the  balance  of  the  claim. 
Without  considering  the  other  grounds  of  defence  urged 
against  this  item,  on  these  views,  the  County  Court  prop- 
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erly  denied  the  plaintiff's  right  to  recover  it.    This  disposes 
of  all  the  conditional  allowances  made  by  the  auditor  in 
favor  of  the  plaintiff. 
Judgment  affirmed. 


OTTAQUECHEE  WOOLEN  COMPANY  v.  MOSES  NEW- 
TON, JOHN  0.  NEWTON,  AND  DANIEL 
H.  NEWTON. 

[In  Chancery.] 

Injunction.     Corporation.     Charter,  Forfeiture  of.     Water 
Rights.     Mill  Dam.     Presa-iption.     Abandonment. 

1.  A  court  of  equity  will  not  (^rant  an  injunction  vhera  iC  would  be  by  indirection  de- 

crpelriga  torfeitiire  of  acbarter;  or,  It  being  disorelioiisry,  when  it  would  be 
laeiiuitable;  tbua,  tlie  defendants  were  the  ownoni  ot  the  stock  and  fraiiclilse  of 
a  corporation  organizad  under  a  charter  granted  by  the  legislature,  and  by 
wblch  the  original  corporators  were  antlioriiied  to,  and  had  erected  and  main- 
tained a  dam  for  locking  on  certain  falls  in  the  Coiniecticnt  river  for  about  fifty 
years  in  the  place  where  it  was  pia[>osed  to  build  the  new  dam;  and  the  court 
refused  an  injunction  restraining  an  erection  of  the  dam;  and  this,  as  it  wonld  ■ 
indirectly  work  a  forfeiture  ot  tlie  charter,  in  which  there  was  no  provisioo  for 
lis  termination.  Walec  had  been  used  for  many  years  from  the  old  dam  to 
propel  the  machinery  of  a  saw-mill. 

2.  And  the  Injunction  was  refused  nIthoiiKh  the  old  dam  had  been  carried  away  by  a 

flood  some  twenty-five  years  ago,  and  nothing  had  been  done  under  the  charter 
since;  and  although  the  new  dam  was  to  be  utilized  for  manufacturing  purposes, 
instead  of  maintaining  the  locks,  there  being  no  necessity  for  them;  and  al- 
though the  dam  would  caiue  Ihe  water  to  set  back  a  little  on  the  water  wheel 
that  pro|)elled  tlie  orator's  machinery. 

3.  While  a  franchise  may  be  adjudged  forfeited  upon  proof  of  long  continued  and  in- 

tentional non-ueei;  it  can  be  only  in  a  court  ot  law  and  in  a  proceeding  to  test 
the  right. 

Bill  is  CHAKCEitY.  Heard  on  hill,  answer,  traverse,  and 
testimony,  December  Term,  1S8;J,  Rowell,  Chancellor. 
Bill  dismissed. 

The  bill  was  dated  January  24,  1883.  It  was  alleged, 
that    the    complainant,    the    Ottaquechee    Woolen    Com- 
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pany,  was  a  corporation,  organize<l  October  l!i,  1874, 
and  existing  at  Hartland,  for  the  purpose  of  rarrying  on  the 
husine.ss  of  nianufactiiriiig  woolen  goods  at  said  Hartland 
in  tliis  State;  that,  at  or  about  said  date,  for  said  purpose, 
the  cimiplainant  purchased  certain  real  estate,  water 
power,  water  rights,  and  machinery,  situated  in  the  village 
of  North  Hartland,  near  the  mouth  of  the  Queehee  river,  at 
a  point,  about  seventy  rods  from  its  junction  with  the  Con- 
necticut river;  that  immediately  after  its  purchase  the  com- 
plainant conimenoed  said  business  and  has  continued  it  to 
the  present  time;  that  at  said  time  said  river  was  divided  at 
the  head  of  the  falls,  or  water  power,  into  two  branches  by 
an  island  ledge  at  the  head  or  crest  of  the  high  waterfall, 
about  one  half  of  the  water  running  over  the  falls  at  the 
north<-rly  side  of  the  ledge,  and  the  other  half  over  south  of 
the  same;  that  the  original  purchase  included  the  northerly 
channel  and  falls;  that  said  channels  were  both  crossed  by 
a  dam;  that  in  the  fall  of  1W75,  the  dam  was  changed  hy  the 
erection  of  a  new  dam  about  Idi)  feet  nearer  tti  the  crest  of 
said  northerly  falls,  to  bring  the  water  of  the  mill-pond  for- 
ward and  more  directly  over  the  wheel:  that  in  July,  1877, 
ti>  obtain  greater  ptiwer.  the  comphiinant  lowered  its  water 
wheel  two  feet,  tliereby  securing  a  bead  of  water  twenty- 
six  feet;  and  that  said  wheel  had  been  run  in  this  position 
ever  since.  It  was  further  alleged,  that  the  water,><  of  the 
Connecticut  river  were  then,  with  reference  to  said  falls, 
the  same  as  they  had  been  for,  to  wit;  about  twenty  years, 
during  which  period  both  streams  had  continued  to  flow  in 
their  respective  channels,  without  obstructions  below  said 
dam,  and  fur  many  miles  down  the  Connecticut  river:  that 
the  Queehee  falls  are  about  tliirty  feet  in  height  in  a  dis- 
tance as  said  river  runs  of  about  sixty  feet,  and  that  the 
water  or  cov«  at  tlie  foot  of  the  falls  is  on  or  nearly  on  a 
lev<'l  with  the  surface  of  the  Connecticut  river,  and  is 
mainly  formed  by  the  flowage  or  back-water  of  that  river; 
that  sai<l  water  wheel  in  the  usual  run  of  water  stands  at  a 
height  of  fnini  thirty  to  thirty-six  inches  above  the  level  of 
said  rove  iinii  Connecticut  river,  and  that  the  step  of  said 
wheel  at  the  ordinary  run  of  water  is  about  on  a  level  with 
the  cove;  "that at  all  times  of  high  wat<Tin  the  Connecticut 
river,  the  wheel,  a.s  the  same  now  stands,  is  entirely  sub- 
merged by  the  back-water  of  the  Connecticut  river,  and  hy 
reasonthereof  the  speed  and  power  of  the  wheel  is  greatly 
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impeded,  and  Ihe  operation  and  business  of  the  factory  is 
greatly  hindered. 

"  It  was  further  alleged,  that  on  the  ^'itli  day  of  Ootoher. 
TS75,  the  said  corporation,  for  the  purpose  of  obtaining 
greater  power  for  the  operation  of  its  factory,  purchased 
and  took  a  deed  and  the  possession  of  the  south  branch  and 
falls  of  the  Quechee  river  together  with  the  dam,  water 
power,  &c.;  that  in  the  purchase  and  equipment  of  said 
water  powers,  mills,  &c.,  it  has  expended  tlie  sum  of  about 
8!lti.(HiO;  that  the  same  is  worth  to  said  oorimration  a  much 
larger  sum  than  the  amount  so  expended  as  aforesaid;  tliat 
the  said  company  has  invested,  and  uses  in  the  operating  of 
said  business  there,  a  large  amount  of  capital  aside  from 
the  said  sum  so  expended  in  the  purchase  of  said  property 
as  aforesaid,  to  wit;  SI(JO,00(l;  that  the  business  of  the  com- 
pany is  very  profitable. 

'•  It  was  further  alleged,  that  one  Daniel  H.  Newton,  one 
John  C.  Kewton,  and  one  Moses  Newton,  of  Holyoke,  in  the 
State  of  Massachusetts,  are  now  threatening  to  build  a  dam 
across  said  Connecticut  river  at  a  place  called  Sunuier's 
Falls,  about  two  miles  below  the  mouth  of  the  Quechee 
river,  and  that  they  are  now  pro])artng  to  build  said  dam: 
that  they  claim  and  threaten,  that  the  dam  which  they  are 
preparing  to  build  there  is  to  be  located  at  or  near  the 
crest  of  said  Sumner's  Falls,  and  is  to  bo  built  six  feet  in 
height. 

"And  complainant  alleges,  that  if  the  said  Newtons  are 
allow€'d  to  construct  such  a  dam  acn)8s  said  river  in  place 
and  manner  as  they  threaten,  it  will  greatly  injure  the  com- 
plainant's said  water  power,  factory,  and  business,  by 
causing  the  water  to  set  back  and  partly  or  wholly  sub- 
merge its  said  water  wheel  at  all  times,  and  thereby  con- 
tinually, permanently,  and  nuitcrialiy  injure  and  damage 
the  propertj-  and  business  of  said  company,  as  the  fall  of 
the  water  between  the  said  cove  at  said  factory  and  the 
crest  of  said  Sunnier's  Falls  is  very  slight. 

"And  complainant  gives  said  court  further  to  uuflerstand 
and  be  informed  that  said  Newtons  claim  to  derive  their 
right  and  authority  to  erect  such  dam  from  and  nnder  cer- 
tain charters  granted  by  the  States  of  Vermont  and  New 
Hampshire  for  the  piirjiose  of  building  locks  around  said 
falls  and  rendering  tiio  same  and  said  Connecticut  river 
navigable, — said  charter  from  said  State  of  Vermont  being 
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granted  in  17ft4,  and  the  one  granted  by  said  State  of  New 
Hampshire  being  granted  in  I  ("OO. 

'■And  your  complainant  is  informed  and  believes  that  a 
canal  and  locks  were  made  around  said  falls,  and  that  a 
dam  was  built  across  said  river  for  the  purposes  of  said  canal 
and  locks,  and  that  for  several  years  thereafter  said  canal 
and  locks  were  used  for  the  purposes  of  navigation  only. 

'■  That  some  forty  or  fifty  years  ago  said-  canal  and  locks 
ceased  to  be  used  for  any  purpose  whatever. 

■*  Your  complainant  is  further  informed  and  believes  that 
at  some  time  one  David  Sumner  erected  a  saw-mill  at  or 
near  said  dam,  and  that  he  used  the  same  for  some  few 
years;  and  that  about  twenty-six  years  ago  said  dam  and  saw- 
mill were  swept  down  sai(l  Connecticut  river  by  the  floods, 
and  that  thereupon  said  Sumner  abandoned  said  property 
and  removed  said  mill  to  another  place  farther  down  said 
river  upon  and  near  the  mouth  of  "  Lull  Brook."  so  called, 
within  a  few  rods  of  said  Connecticut  river,  and  ever  after 
continued  his  said  saw-mill  business  at  that  point;  that 
after  said  dam  was  carried  away  as  aforesaid  no  measures 
were  taken  to  rebuild  the  same  by  any  one,  and  no  claim  of 
right  so  to  do  was  made  by  any  one  so  far  as  your  complain- 
ant is  informed  until  said  Newtons  commenced  their  said 
threats  and  preparation  as  aforesaid. 

"That  your  complainant  and  its  grantors  built  their  said 
factory  and  established  their  said  business  without  any 
knowledge  or  belief  that  any  one  had  or  claimed  to  have 
the  right  to  build  a  dam  across  said  Connecticut  river  at 
any  point  where  the  same  would  interfere  with  the  com- 
plainant's said  water  power  and  business;  and  it  insists  that 
no  one  has  such  right. 

"Complainant  claims  and  insists,  further,  that  said  dam 
which  was  originally  put  across  said  river  at  said  SumiAr's 
Falls,  was  put  there  for  the  purpose  of  aiding  in  the  use  of 
said  canal  and  lot'ks.  an<l  for  no  other  purpose,  and  that 
when  said  canal  and  locks  ceased  to  be  used  the  right  to 
keep  said  dam  there  ceased  also. 

"That  when  said  dam  was  washed  away  and  said  Sumner 
abandimed  the  same  as  aforesaid,  and  before  the  complain- 
ant and  its  grantom  had  erected  said  factory,  all  right,  if 
any  previous  thereto  had  existed,  to  rebuild  or  erect  a  dam 
at  said  place,  ceased;  and  that  the  said  Newtons  derived  no 
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riglit  or  autliority  in  any  way  to  build  said  dam  as  they 
propose,  and  especially  to  the  injury  of  your  complainant." 

The  answer  of  the  defendants  admitted  some  of  the  alle- 
gations in  the  bill,  but  denied  many  others; — denied  that 
the  complainant  had  a  riglit  to  lower  its  water  wheel;  that 
the  waters  of  the  Connecticut  had  for  twenty  years  prior  to 
the  time  of  placing  said  wheel  or  building  said  factory 
flowed  in  its  natural  channel,  without  any  obstruction  or 
diversion,  for  many  miles  down  said  Connecticut,  as  alleged 
in  said  bill;  that  the  water  in  the  cove  at  the  foot  of  the 
said  falls  is  on  a  level  with  the  surface  of  the  Connecticut 
river,  as  alleged,  &c.;  that  said  wheel  as  it  now  stands,  is 
submerged,  as  alleged. 

"Admits  that  the  defendants  Moses,  John  C,  and  Daniel 
H.,  did  propose  to  restore  and  repair  the  original  dam 
across  the  said  Connecticut  river  at  said  Sumner's  Falls, 
and  made  preparations  for  that  purpose. 

"  Denies  that  said  dam  was  to  be  located  at  or  near  the 
crest  of  said  falls. 

'■Says  that  it  was  to  be  located  at  the  place  where  the 
dam  was  fonnerly  maintained. 

"  Denies  that  the  restoration  and  repair  of  said  dam  will 
injure  the  complainant  or  submerge  its  wheel  as  alleged  in 
said  bill. 

"Denies  that  the  fall  of  water  between  said  cove  and  the 
crest  of  said  Sumner's  Falls  is  very  slight. 

"  Says  that  there  is  several  feet  fall  of  said  water  between 
said  cove  and  the  crest  of  said  Sumner's  Falls. 

"  Denies  that  the  complainant  or  its  grantors  were  igno- 
rant that  said  dam  was  formerly  kept  up  and  maintained 
across  said  Connecticut  river,  at  said  Sumner's  Falls,  of  the 
heiglit  and  condition  proposed  by  these  defendants,  and 
that  the  right  to  restore  and  repair  said  dam  has  always 
been  claimed  by  the  owners  of  said  Sumner's  Falls  privilege. 

"Says,  on  information  and  belief,  that  the  grantors  of 
said  property  to  said  complainant,  long  before  conveying 
said  property  to  said  complainant,  knew  and  acknowledged 
the  right  to  be  unimpaired  and  in  force  to  have  said  dam 
and  water  privilege  maintained  and  occupied  as  proposed 
by  these  def(mdants. 

"Says,  on  information  and  belief,  that  said  complainant 
corporation  at  the  time  it  was  organized  and  said  property 
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purchased  as  alleged  in  said  1)1!!.  well  knew  tliat  a  dam  liad 
formerly  been  maintained  across  said  Connecticut  river  at 
said  Sumner's  Falls,  and  that  the  right  to  restore,  rt-pair 
and  rebuild  the  same  was  claimed  by  the  owners  thereof, 

"  Denies  that  said  dam  was  originally  putand  maintained 
across  said  Connecticut  river,  at  said  Sumner's  Falls,  for 
the  sole  purpose  of  said  canal  and  locks,  as  allej^ed  in  said 
bill. 

"And  this  defendant.  Daniel  H.  Newton,  further  answer- 
ing says,  on  information  and  belief,  that,  prior  to  the  year 
IWHi.  one  Perez  Gallup,  of  Hartland.  Vt.,  was  the  owner  of 
certain  real  estate  and  water  rights,  situated  in  said  Hart- 
land  and  in  Plainfield,  N,  H.,  consisting  of  a  saw-inill  and 
mill  yard  and  water  privilege  on  the  Connecticut  river. 

"  That  said  Perez  deceased  on  or  about  the day  of . 

IKDO,  and  one  Elihu  Luce  was  duly  appointed  administrator 
of  the  estate. 

"That  on  the  lOtli  day  of  October,  ISim,  said  Luce,  admin- 
istrator, as  aforesaid,  having  obtained  license  from  the  Pn)- 
hate  Court  for  the  district  of  Hartford,  in  which  district  said 
Perez  Uallup  resided  at  the  time  of  bis  death,  sold  and  con- 
veyed said  pro])erty  for  a.  valuable  consideration  to  David 
H.  Sunnier  and  James  B.  tiunmer,  of  said  Hartland,  by  a 
dee<l, 

•'That  at  the  time  of  the  execution  of  said  conveyance 
there  was  on  said  premises  a  certain  saw-mill  built  bv  said 
Perez. 

•'That  desiring  further  riglits  said  David  H.  Sumner  and 
James  B.  Sunnier,  on  or  about  the- — -day  of — — ,  isi:t, 
pur<'lKised  and  took  from  Oliver  (iallup.  of  said  Hartland, 
and  Leonard  Pulsifer,  of  Plainfield,  N.  H..  a  warranty  deed 
ccniveying  tlie  same  jiremises  conveyed  to  them,  said  David 
H.  and  James  B.,  by  said  Luce,  administrator,  and  also 
other  riglits  and  ])roperty. 

'■  That  said  David  H.  and  James  B,  Sumner  entered  into 
and  took  possession  of  said  i)reiniseR  under  said  deeds  im- 
mediately after  tlie  execution  tliereof,  and  continued  in  the 
occupancy  anil  iios-iession  of  said  land,  saw-mill  and  water 
jirivilege,  claiming  to  own  the  same  up  to  on  or  about  the 
2(ith  day  of  Jmie,  ISM,  when  tlie  said  James  B.  Sumner 
c<inveyed  to  said  David  H.  Sumner  all  his  right,  title,  inter- 
est, and  estate  in  said  land,  saw-iaill  and  water  privilege  by 
deed  of  that  date. 
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"That  from  and  after  tlie  execution  of  said  deed,  from 
said  James  B.  to  said  David  H.  Sumner,  said  David  H.  Sum- 
ner continued  in  the  exchisive  occupancy  and  possession  of 
said  lan<l.  saw-mill,  and  water  privilege,  claiming  to  he  the 
sole  owner  of  the  sunie  until  some  time  in  the  year  1K57. 
when  said  mill  was  swept  away,  and  said  dam  partially 
carried  away  by  a  flood. 

•'That  attlie  time  of  said  conveyance  to  David  H.  and  J. 
B.  Sumner,  there  was  a  ilain  across  said  Connecticut  river 
at  the  place  where  said  defendants  propose  to  place  their 
said  dam,  which  fiirnishod  jjower  for  said  saw-mill;  and 
the  same  was  kept  up  and  maintained  until  it  was  partially 
carried  away  by  said  flood  in  IS57." 

"That  the  purchase  of  said  Sumuers  consisted  of  a  i>ar- 
cel  of  hind  lying  between  the  caiiiit  and  the  Connecticut 
river,  on  the  west  side  of  the  river:  and  on  said  land  was  a 
saw-mill,  the  same  built  by  Pe:ez  Oalhip,  with  a  flume  eon- 
nectiuff  said  mill  with  the  river,  by  which  the  water  was 
drawn  from  said  river  to  supply  the  power  to  said  mill,  and 
for  the  sole  use  of  said  mill;  and  said  flume  was  entirely 
distinct  from  and  independent  of  the  canal. 

"And  this  defendant.  Daniel  H.  Newton,  avers  that  dur- 
ing all  that  time  the  fiowage  caused  by  said  dam  was  the 
same  as  it  will  be  if  said  dam  is  restorcnl  and  repaired  by 
the  defendants  as  proposed  and  intended  by  them  to  be 
done. 

That  David  H.  Sumner  died  in  IsliV;  that,  in  lS7a.  Benja- 
min H,  Steele,  executor  of  said  Sumner's  will,  with  the 
approval  of  said  Sumner's  widow,  contracted  with  one  \Vm. 
Alien  for  the  sale  of  said  premises;  that  said  Steele  dieil  in 
1HT:{:  that  one  Holt,  administrator  ilfi  bonis  non  of  siiid 
Sumner's  estate,  with  tiie  widow  ant!  heir  of  said  estate. 
conveyed,  some  nine  years  later,  said  premises  to  the  de- 
fendant. 

■•And  this  defendant,  Daniel  H.  Newton,  avei-s  tliat  tli<f  de- 
fendants bouffht  said  premises  in  good  faith,  and  paid  the 
sums  of  ft;i.(ll>u  anil  ^-ifiO  for  the  purpose  of  obtaining  said 
water  privilege  and  lands.  sup]»osiug  that  by  said  convey- 
ance they  obtained  the  right  to  restore  and  rebuild  said 
dam  to  the  height  and  condition  that  it  was  kept  and  main- 
tained by  said  David  H.  Sumner,  as  aforesaid,  down  to  the 
time  of  said  flood,  and  a  right  to  build  a  mill  thereon. 

Denies   that   the  water    privilege    was  ever  abandoned. 
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Claims  by  prescription;  "and  that  at  the  time  said  defend- 
ants bought  said  preniiscs  and  paid  for  them,  as  aforesaid, 
they  did  not  know  nor  did  they  suppose  that  the  restoring 
of  said  dam  to  the  condition  aforesaid  would,  in  any  way  or 
manner,  injure  the  rights  or  property  of  the  complainants. 

"And  this  defendant  further  answering  saith: 

"That  previous  to  li!U  one  Perez  Gallup  of  said  Hart- 
land  was  the  owner  of  about  eight  acres  of  land  in  said 
Hartland  on  the  bank  of  said  Cimnecticut  river,  abutting 
on  and  extending  a  long  distance  above  and  below  the  so- 
called  Sumner's  Falls  (which  falls  were  then  known  as  the 
Water  Quechee  Falls),  and  also  owned  a  strip  of  land  on 
the  bank  of  said  river,  in  Plain  field,  N.  H.,  directly  oppo- 
site to  said  land  in  said  Hartland,  and  abutting  on  and  ex- 
tending above  and  below  said  falls,  and  was  also  the  owner 
of  the  bed  of  said  river  between  said  two  parcels  of  land. 

"  That  on  or  about  the day  of ,  1794,  the  legisla- 
ture of  the  State  of  Vermont  granted  to  said  Perez  Gallup 
a  charter,  constituting  and  incorporating  him  and  his  asso- 
ciates, their  successors  and  such  others  as  should  be  ad- 
mitted members  of  said  company,  a  body  politic  and  corpo- 
rate, by  the  name  of  'The  Company  for  Rendering  Con- 
necticut River  Navigable  by  Water  Quechee  Falls,'  for  the 
purpose  of  locking  and  continuing  locks  around  said  falls, 
and  thus  rendering  said  river  navigable, 

'•  That  on  or  about  the  1.5th  day  of  March.  ISOS,  said  Perez 
Gallup  admitted  as  associates  with  himself,  in  said  corpo- 
ration, Oliver  Gallup,  Elias  Gallup,  David  Fuller.  Abner 
Mack,  Leonard  Pulsifer,  and  Hugh  Campbell,  and  on  the 
same  day  allotted  and  conveyed  to  them,  as  such  associates, 
seven-eighths  of  said  land  and  grant,  reserving  to  himself 
one-eighth  thereof,— the  stock  of  said  corporation  being  di- 
vide<l  into  eighty  shares. 

"  That  said  corporation,  having  fully  organized,  proceeded 
to  build  and  construct  a  dam  across  said  river  at  sai<l  falls, 
and  a  canal  and  locks  on  the  Vermont  shore  of  said  river, 
on  the  land  above  described,  said  canal  and  locks  being 
wholly  within  the  State  of  Vermont,  and  said  dam  partly 
within  the  State  of  Vermont,  and  proceeded  to  conduct 
their  business  as  contemplated  by  said  charter,  and  so  Con- 
tinued to  carry  on  said  business,  using  said  canal,  locks,  and 
dam  therein,  as  aforesaid,  down  to  and  until  on  or  about 
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the day  of ,  1857,  when,  by  a  flood,   said  dam  was 

partly  destroyed  as  aforesaid. 

"That,  as  tliis  defendant  is  informed  and  believes,  the 
said  business  of  tlie  said  corporation  was  profitable." 

That  the  defendants  are  the  owuers  of  all  the  shares  of 
said  corporation,  the  said  Holt,  said  Sumner's  widow,  and 
heir  conveyinjf  them,  except  one  share,  in  18»<1,  to  them, 
and  that  this  one  share  afterwards  was  purchased  by  them; 
that  they  are  possessed  of  all  the  rights  of  the  original  cor- 
porators; that  they  have  the  right  to  restore  said  dam, 
&c.;  that  during  all  tlie  time  from  1,S0S  to  1S57,  the  water 
set  hack,  on  ail  parties  owning  a)>ove  said  dam,  in  the  man- 
ner as  it  would  be  set  back  if  said  dam  were  restored.  The 
defendant  John  C.  Newton  testified: 

"  We  found  that  the  restoring  of  the  Sumner  dam  would 
give  us  only  about  the  amount  of  power  we  desired  to  util- 
ize in  the  manufacture  of  wood  pulp  to  supply  our  Holyoke 
mills." 

Vermont  charter,  in  part,  granted  October  22,  1704: 
"  AN  ACT  GRANTING  TO  PEREZ  GALLUP  AND  HIS 
ASSOCIATES,  AND  THEIR  HEIRS  AND  ASSIGNS 
FOREVER.  THE  EXCLUSIVE  PRIVILEGE  OF 
LOCKING  WATER  QUECHEE  FALLS  (SO  CALLED) 
ON  CMINNECTICUT  RIVER. 

"Whereas.  Perez  Gallup,  of  Hartland,  in  the  county  of 
Windsor  and  State  (if  Vermont,  has  petitioned  that  the  ex- 
clusive privilege  of  locking  and  continuing  locks  on  Con- 
necticut river  by  the  Falls  in  Hartland,  may  be  granted  to 
him  and  his  associates,  and  their  heirs  and  assigns  forever. 
Therefor*, 

"It  is  hereby  enacted  by  the  General  Assembly  of  the 
State  of  Vermont  that  Perez  Gallup  and  his  associates  have 
the  exclusive  privilege  of  locking  and  continuing  locks  on 
Water  Quechee  Falls,  on  Connecticut  river,  through  his 
own  land,  in  Hartland,  within  the  State  of  Vermont,  under 
the  following  limitations  and  restrictions,  viz.:  That  the 
said  Perez  (Sailup  and  his  associates  shall  he  liable  to  for- 
feit to  and  for  the  use  of  this  State  all  right  of  locking  said 
falls  on  condition  that  they  shall  not  within  the  term  of 
three  years  after  the  first  day  of  November  next  have  made 
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or  are  making  all  reasonable  exertion  in  procuring  mate- 
rials, labor,  and  other  necessaries,  to  forward  the  erecting 
of  said  locks,  and  shall  not  have  fully  erected  and  com- 
pleted the  same  fit  for  use  witliin  the  term  of  ten  years  from 
the  said  first  day  of  November  next;  that  the  toll  for  con- 
veying loaded  boats  through  said  locks  shall  be  eighteen- 
pence  per  ton,  and  nine-pence  per  ton  on  the  tonnage  of  all 
empty  boats,  and  eighteeu-pence  for  every  thousand  feet  of 
boards  and  timber,  and  for  every  six  thousand  shingles, 
etc..  which  sum  shall  be  and  remain  the  rate  of  said  toll  for- 
ever, excepting  tlie  same  shall  be  diminished  by  the  Supreme 
Court,  as  is  hereafter  provided  by  this  act,  which  freightage 
shall  be  carried  througli  in  the  order  of  procession  in  which 
they  shali  arrive  at  said  locks.-'     *     •     •     ♦ 

"  It  is  hereby  further  enacted,  that  if  the  company  shall 
find  it  necessary  to  erect  a  dam  on  Connecticut  river,  and 
thereby  fiow  or  otherwise  injure  any  proi)erty  lying  within 
tliis  State,  the  owner  or  owners  of  such  property  so  injured 
shall,  upon  application  to  the  County  Court  for  the  county 
of  Windsor,  be  (■ntitled  to  receive  from  the  company  afore- 
said such  compensation  as  the  County  Court  shall  judge 
just  and  equitable."     *     *     •     • 

"  It  is  hereby  further  enacted,  tliat  the  said  Perez  Gallup, 
his  heirs  and  assigns,  shall  at  all  times  cart  and  carry  by 
said  falls  all  loading  whatsoever,  and  boats  in  the  turn  and 
order  of  succession  as  they  shall  arrive  at  the  respective 
landings  at  said  falls.  And  in  case  he  or  they  shall  neglect 
or  refuse  so  to  do  on  any  day  (Sundays  excepted)  after  the 
s])ace  of  twelve  houi-s  from  the  time  he  shall  be  thereunto 
requested,  and  the  respective  turn  shall  come  within  that 
time,  he  or  they  shall  forfeit  and  pay  to  the  |)arty  so  re- 
questing and  aggrieved  the  sum  of  five  pounds  lawful 
money  for  every  twelve  hours  after  the  said  first  twelve 
hours,  from  sun-rising  to  sun-setting,  he  or  they  shall  so  re- 
fuse or  neglect."     *     *     ♦     * 

'"And  the  said  Perez  Gallup  and  his  associates  be  and 
they  heivhy  are  made  a  body  piditic  and  corporate  by  the 
name  (Vf  the  company  for  rendering  Connecticut  river  nav- 
igable by  Water  Quechee  Falls,  and  tliej^  and  their  succes- 
sors, and  such  others  as  shall  be  hereafter  admitted  members 
of  the  said  company,  shall  be  and  continue  a  body  politic 
and  corporate  by  the  same  name  forever." 
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New  Hampshire  cliarter.  in  part,  granted  December  8, 
ITtlfi  : 

"  And  be  it  further  enacted,  that  the  proprietors  aforesaid 
be  and  they  liereby  are  invested  witli  the  exclusive  rifjht  of 
cutting  a  csnial.  locking  and  rendering  said  falls  navignhle 
for  boat  anti  rafts,  and  are  like  invested  with  every  power 
and  every  privilege  necessary  to  carry  the  same  into  otfect, 
provided  that  nothing  herein  contained  shall  be  construed 
to  authorize  said  proprietors  to  raise  such  obstructions  as 
shall  prevent  the  passage  of  musts  and  loose  mill  logs  down 
the  river  us  heretofore." 

S.  E.  Pimiree.  W.  ('.  Frenrh.  and  James  Barrett,  for  the 
orators. 

The  legislature  h:is  no  power  ta  authorize  the  damming 
of  rivers  for  mill  purpose-;.     Tyler  v.  Bcacher,  44  Vt.  048. 

The  exercise  of  tlie  right  of  eminent  domain  by  corpora- 
tions, under  their  charters  is  limited  to  the  object  and  pur- 
pose of  their  grants,  and  can  only  be  for  some  public  pur- 
pose or  use.  Coolcy  Con.  Lim.  s.  Sj'S];  li.  R.  Co.'s  Appeal, 
T!l  Pa.  Ht.  -i-it:  Eklrithte  v.  Hmlih.  U  Vt.  4S4:  Allen-  v.  Jay, 
CO  Me.  \-i\\  :)r  Wis.  4l(;).  The  legislature  cannot  make  that 
a  public  jmrpose  which  is  not  so  in  fact.  Cooley  Con.  Lim. 
s.  Gt«.  K.;  Freelnmlv.  Hasthiya,  10  Allen,  570:  R.  R.  Co.  v. 
MtFurhimK  4:{  N.  J.  mry-'H). 

The  foregoing  proposition  is  predicated  upon  the  assump- 
tion tliat  the  objects  and  purposes  for  which  the  legislature 
granted  the  right  to  lock  the  fulls  long  ago  ceased  to  exist. 

The  object  and  purpose  of  the  charters  to  the  canal  com- 
pany having  ceased,  the  jiowers  and  rights  conferred  by 
the  charters  also  ceased.     Sfeirnrf'.t  Appeal.  5fi  Pa.  St.  4!:). 

As  a  jirojiosition  of  law,  then,  we  cUniii  that  the  right 
granted  in  the  exercise  of  eminent  domain  on  the  part  of 
the  State,  as  against  the  rii>arian  owners  above,  under  the 
facts  of  this  case,  was  only  an  easement,  conditioneil  and 
dependent  upon  the  nei'essity  of  a  dam  for  the  purpose  and 
service  of  the  lucks;  and  upon  the  cessation  or  termination 
of  tho  objects  and  purposes  which  were  the  deiideratum  on 
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the  part  of  the  State,  the  riparian  owners  above  were  re- 
lieved of  the  servitude  by  wliich  they  had  theretofore  been 
burdened.  People  v.  White,  II  Barb.  a«;  2  Hill.  Real  Prop, 
p.  lOi);  Tyler  v.  Beacher,  supra;  Cuoley  Con.  Lim.  ii5(i. 

To  make  and  maintain  a  dam  was  not  the  purpose  for 
which  the  charter  was  granted.  Only  to  provide  for  a  con- 
tingency that,  upon  experiment,  might  be  found  to  exist, 
viz.;  the  necessity  for  a  dam  for  the  purpose  of  rendering 
the  locks  usable,  was  the  provision  as  to  a  dam  put  into  the 
charter.  No  charter  would  have  been  granted  for  making 
a  dam,  as  an  absolute  and  independent  franchise. 

If  it  should  be  assumed  that  the  charter  creating  the  cor- 
poration, and  giving  the  exclusive  right  of  locking,  is  still 
in  force,  any  interested  party  may  contest  the  right  of  the 
company  to  make  or  maintain  a  dam,  without  questioning 
the  right  of  existence.  He  may  do  it  in  his  own  name,  and 
without  the  name  of  the  State,  or  the  writ  of  scire  facias  or 
quo  warranto. 

Prescriptive  right.  The  use  of  the  water  must  be  adverse. 
Wash.  Ease,  l.ll  ;  High  Inj.  7'JO  ;  Godd.  Ease.  IfiO ;  Ang. 
Wat.  aiO  ;  Corninij  v.  Troy  Iron  &  Nail  Factory,  40  N.  Y. 
191  :  Peck.  J.,  in  Perrin  v.  Garfield,  .'t?  Vt.  310  ;  Brace  v. 
Gale,  10  Allen,  441  ;  Carlisle  v.  Cooper,  19  N.  J.  asti ;  Pratt 
V.  Lainson,  2  Alien,  275.  No  easement  can  be  acquired  by 
prescription,  if  the  servient  owner  has  been  incapable  from 
any  cause  of  resisting  the  user.  Godd.  Ease.  IfiO  ;  Sapp  v. 
R.  E.  Co.  51  Md.  115  ;  Rockdale  Canal  Co.  v.  Radc.tiff,  83  E. 
C.  L.  287  :  Canal  Co.  v.  Canal  Co.  I  Eng.  &  Ir.  App.  254. 
An  easement  cannot  be  established  by  user  or  grant  over 
the  property  of  a  corporation  held  under  its  charter  for 
public  purposes.  Shield  v.  Arnold,  i  N.  J.  Ch.  324 ;  4  H.  & 
N.  »;  R.  R.  Co.  v.  McFarlan,  43  N.  J.  L.  G05  ;  Gould  Waters, 
225,  331  ;  Godd.  Ease.  159  ;  Wash.  Ease.  120  ;  Watkins  v. 
Peck.  13  N.  H.  300.  The  use  of  the  water  was  the  posses- 
sion of  the  canal  company  under  its  charter.  Raym.  Ld. 
32». 
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Where  an  easement  is  used  untler  ag^rantora  reservation 
in  a  deed,  but  in  a  manner  somewhat  different  from  the 
terms  of  the  grant  or  reservation,  it  will  be  deemed  to  have 
been  enjoyed  under  the  grant  or  reservation  and  not  ad- 
versely, and  that  no  prescriptive  right  would  accrue  from 
such  user.  Smith  v,  Ht'gbee,  12  Vt.  Ii;j;  Ford  v.  Flint,  40 
Vt.  382;  Atkins  v.  Boardmun,  2  -Met.  437-(i5;  Wash.  Ease.  ss. 
i,  38,  p.  E)5;  3f;  Vt.  503.  The  rights  of  the  mill  owners 
ceased  when  the  canal  company  abandoned  the  dam  for  use 
for  the  public  purpose.  High  Inj.  s.  8(K);  40  N.  Y.  svpra. 
There  was  an  abandonment.  During  twenty-four  or 
twenty -five  years  there  has  been  no  act  on  the  part  of  the 
corporation  indicating  an  intention  to  rebuild  the  dam. 
Coming  V.  Gotdd.  Hi  Wend.  531;  Ang.  Wat,  (nh  ed.)  s. 
iUG;  Qrtdd.  Ease.  463;  3  Kent  Com.  448;  Carney  v.  Andrens, 
123  Mass.  155:  6  Met.  433;  Moore  v.  Eawson,  3  B.  &  C.  332; 
Taylor  V.  Hampton,  10  E.  C.  L.  150;  3  McCord,  0«;  23  Pick. 
210;  10  Pick.  210.  The  defendants  are  estopped  to  rebuild  the 
dam,  2  Smith  Lead.  Cas.  (5th  Am.  ed.)  042;  Ang,  Wat.  ss. 
328,  412;  Pimrd  v.  Sears.  0  A.  &  E.  WJ;  Brown  v.  Broirn, 
39  N.  Y.  520;  Town  v.  Needham,  3  Paige,  545;  Cobb  v.  Smith, 
IG  Wis.  G02;  Arnold  v.  Corman,  50  Pa.  St.  50,  3G1;  Farrar  v. 
Cooper,  34  Me.  3!J0;  Woodbury  v.  Short,  17  Vt.  3S7;  Ford  v. 
Whitlock,  27  Vt.  205.  An  injunction  is  the  proper  remedy. 
High  Inj.  s.  704;  3  Sumner,  90,  18!),  200;  4  Mason,  31)7;  Ang. 
Wat.  S.  444;  32  Vt.  423. 

Wm.   Bafcbelder  and  J.  J.  Wilson,  for  the  defendants. 

Non-user  or  mis-user  may  he  cause  of  forfeiture;  but  until 
the  forfeiture  is  judicially  declared  the  charter  is  in  full 
force;  and  such  forfeiture  can  only  be  declared  in  a  stiit 
brought  by  the  State  creating  the  corporation  so  that  the 
corporation  may  have  an  opportunity  to  answer.  Nor  can 
any  stranger  to  the  compact  take  advantage  of  any  non- 
nser  or  mis-user  of  a  franchise  for  it  is  a  matter.entirely  be- 
tween the  State  and  the  corporation. 
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A  forfeiture  cannot  be  enforced  against  a  corporation  col- 
laterally or  incidentally,  or  in  any  other  mo^le  than  by  a  di- 
rect piMceeding.  Aii^.  &  A.  Corp.  777;  'i  Kent  Com.  1113; 
Brandon  Iron  Co.  v.  Glenson,  24  Vt.  2:0^;  Heard  v.  Talbot, 
7  Gray,  li;3;  Canal  Co.  v.  R.  H.  Co.  i  Gill  &  Johns.  lOT; 
Regents  of  Univ.  of  Maryland  v.  Williams,  it  Gill  &  Johns. 
:)0,t;  Bolionon  v.  Bimms,  31  Miss.  335;  Harrison  v.  R.  R.  Co. 

9  Mon.  (B.)  47(1;  Webb  v.  Moler.  8  Ohio.  540:  R.  R.  Co.  v. 
Loit'j  Branch  Com'rn.  39  N.  J.  L.  2S.     See  also  Bank  v.  Bank. 

10  Gill  &  Johns.  a.'iC;  Brookrille  T.  Co.  v.  McCarfy,  ^  Ind. 
39'i;  5(1  Ala.  ■iHi:  Boston  Glass  Man'fg  Co.  v.  Locke,  ai 
Pick.  iO;  Thompson  v.  R.  R.  Co.  3  Sand.  Ch.  Crilh  R.  R,  Co. 
V.  Johnson,  i'.i  Mich.  US;  Dyer  v.  Walker,  -if)  Pa.  St.  157: 
]5  N.  H.  1«^>;  Bank  v.  Johnson.  8  Wend.  (145;  People  v.  Man- 
hattan Co.  '.)  Wend.  351;  Mosley  v.  Barron-,  5-J  Tex.  mW;  -iO 
Conn.  557:  Johnson  v.  Huntley,  1(J  Ohio,  !)?;  K.  R.  Co.  v. 
Boiley,2iVt.  471!;  rConii.  30;  CO  Me.  ;!0S;  loN.  H  Kid.  A  cor- 
poration is  not  dissolved  by  one  or  two  individuals  owning 
all  tlie  shares  and  the  franchise.  An^;.  &  A.  Corp,  a.  7?3; 
Russell  V.  McCMIan,  14  Pick.  03;  Mining  Co.  v.  Bank,  44 
Vt.  4H0;  Man'fg  Co.  v.  White,  ii  Ga.  14S;  Spencer  v. 
Champion,  0  Conn.  53  i;  IVilde  v.  Jenkins.  4  Paige,  4S1;  40 
Pa.  St.  157.  The  Court  of  Chancery  has  no  jurisdiction  to 
find  or  enforce  a  forfeibure.  Enii:'ld  Toll  Bridge  Co.  v. 
Conn.  River  Co.  7  Conn.  30;  Hamilton  v.  R.  R.  Co.  1  Md. 
Oil.  107;  Bai/lissv.  Orne,  1  Free.  Ch.  (Miss.)  l(il;  Verplank 
V.  Ins.  Co.  1  Edw.  K4;  Livingston-  v.  Thonip.ton.  4  Joluis. 
Cii.  415;  Vt.  Copper  Mining  V.  Onnsby.  47  Vt.  700;  Story  Eq. 
Juris.  1310;  Duncklee  v.  Adams.  30  Vt.  4!5;  8  Mon.  (B.)  l-)3. 

Abandonment  is  a  question  of  intent.  Ang.  Wat.  4i»;; 
Wash.  Ease.  Il3!>,  ()4!i;  131  Muss.  3;  Cong.  Society  v.  Stark. 
34  Vt.  354;  Patchin  v.  Strond.  3«  Vt.  304;  Perkins  v.  Blood, 
:Hi  Vt.  373;  Godd.  Ease.  4(;i:  Gould  Waters.  :J4S. 

Tlu'  presumption  of  abandonment  cannot  he  made  from 
the  mere  fact  of  non-user.  There  must  be  other  circum- 
stances in  the  case  to  raise  that  presumption.     Wash.  Ease. 
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645;  Ward  v.  Ward,  1  Exch.  8:JS;  Eddy  v.  St.  Mars,  53  Vt. 
Wi;  Godd.  Ease.  4C1;  8  El.  &B1.  461-91;  1  Add.  Tor.  176,  1!I7, 
M.;  Townseiid  v.  McDonald,  a  Kern.  381;  Pillsbury  v.  Moor 
44  Me.  155;  Owen  v.  f  i'e/d,  102  Mass.  90;  Gale  &  Wh.  Ease. 
380;  3  Kent  Com.  44U;  Williams  v.  Nelson,  23  Pick.  147, 
There  must  be  acts  showing  an  intention  to  abandon, 
19  N.  J.  Eq.  141;  44  Me.  154;  Ang.  Wat.  a40,  -ibi;  Wash, 
East'.  039,  044;  3  Kent  Com.  448.  The  acts  and  sayings  of 
the  defendants'  grantors  are  evidence  on  question  of  aban, 
donment.     Noble  v.  Sijoenier,  42  Vt.  14fi;  Perkins  v.  Blood, 

36  Vt.  273;  1  Greenl.  Ev.  B.  108. 

The  right  to  flow  the  land  may  be  acquired  by  adverse  en- 
joyment.    Ang.  Wat.  372;  Wash.  Ease.;  Perrin  v.  Oarfield, 

37  Vt.  304;  WilUitins  v.  Nelson.  23  Pick.  141;  Gould  Waters. 
311;  Godd.  Ease.  4G5;  30  Vt.  603;  43  Vt.  712;  Borden  v.  Vin- 
cent, 24  Pick.  301. 

The  right  of  the  canal  company  to  flow  land  by  virtue  of 
its  charter  and  the  riglit  of  Sumner  to  flow  the  same  land  by 
prescription  might  exist  together — one  man  may  have  a 
right  by  grant  and  another  by  prescription  to  flow  the  same 
land  for  different  purposes.  Davis  v.  Brigham,  29  Me.; 
Wash.  Ease.  139. 


The  opinion  of  the  court  was  delivered  by 

RoYCE,  Ch.  J.  The  grounds  stated  in  the  bill  upon  which 
the  orators  predicate  their  claim  for  relief  are,  that  the  de- 
fendants are  about  to  erect  a  dam  across  the  Connecticut 
river  at  a  place  known  as  Sumner's  Falls,  about  two  miles 
below  the  moutli  of  Ottaquechee  river,  upon  which  the  mill 
of  the  orators  is  situate,  and  that  the  dam  so  to  be  erected 
will  throw  the  water  back  upon  the  wheel  which  propels  the 
macbiuery  in  their  mill,  thus  impeding  its  motion  and  less- 
ening its  power.  The  prayer  is  for  an  injunction  against 
the  erection  of  said  dam. 

The  defendants  baee  their  right  to  build  and  maintain  the 
dam  upon  several  distinct  grounds.    The  first  which  we 
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shall  consider,  is  the  right  claimed  under  the  charters 
granted  hy  the  States  of  Veimont  and  New  Hampshire.' 
The  legislature  of  Vermont,  in  1794,  granted  a  charter  to 
Perez  Gallup  and  his  associates  giving  them  the  exclusive 
privilege  of  locking  and  continuing  locks  on  Water 
Quechee  Falls  {now  Sumner's  Falls)  on  Connecticut  river 
through  his,  the  said  Gallup's,  own  land,  in  Hartland,  Ver- 
mont. The  cliarter  specified  the  tolls  to  bo  paid  for  carrying 
property  through  said  lock,  and  provided,  if  the  company 
should  find  it  necessary,  to  erect  a  dam  on  Connecticut 
river  and  thereby  flow  or  otherwise  injure  any  property 
lying  within  this  State,  how  the  amount  of  such  injury 
should  be  ascertained  and  the  manner  of  its  payment.  In 
17!)6  the  legislature  of  New  Hampshire  granted  a  like  char- 
ter to  Joseph  Kimball,  Perez  Gallup,  and  their  associates 
a.nd  successors. 

No  right  of  legislative  control  over  said  charters  was  re- 
served, except  the  right  to  fix  and  regulate  the  tolls  to  be 
charged.  A  company  was  organized  under  said  charters; 
a  dam  was  erected  across  Connecticut  river;  a  canal  and 
locks  were  constructed,  and  for  about  fifty  years  a  large 
and  lucrative  business  was  done  in  carrying  property 
through  said  locks.  The  manner  of  doing  business  was  so 
changed  by  the  building  of  the  Passumpsic  Railroad  that 
after  its  completion  there  was  not  enough  business  on  the 
river  to  warrant  the  expense  of  keeping  up  said  canal  and 
locks.  In  13.57  the  dam,  and  a  large  lumber  mill  that  stood 
between  the  canal  and  river,  and  which  drew  its  water 
from  the  dam,  and  had  been  in  operation  ever  since  said 
dam  was  built,  were  swept  away  by  a  flood.  No  attempt 
has  since  been  made  to  rebuild  the  dam,  unless  it  be  what 
the  defendants  have  done  in  the  purchase  of  certain  rights 
which  will  be  hereafter  considered,  and  of  material,  and  in 
causing  surveys  and  plans  to  be  made. 

The  company  organized  under  said  charters  kept  and 
maintained  a  corporate  existence  as  long  as  there  was  a 
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necessity  for  maintaining  the  canal  and  locks,  and  until 
ail  but  one  of  the  shares  of  stock,  which  represented  the 
entire  property  of  the  company,  had  become  vested  in 
David  Sumner,  The  defendants  had  purchased  all  of  said 
shares  of  stock  and  all  the  riglits  and  privileges  belonging 
to  said  corporation,  before  the  commencement  of  this  suit. 

No  question  is  made  but  that  the  charters,  in  their  incep- 
tion, were  legal,  and  such  as  the  legislatures  had  constitu- 
tional power  to  grant;  but  it  is  claimed  that  the  franchise 
is  lost;  first  because  the  necessity  for  the  maintenance  of 
the  canal  and  locks  has  ceased  to  exist;  and  secondly  by 
non-user. 

The  grant  of  a  franchise  by  a  State,  when  accepted  and 
acted  upon,  is  regarded  as  a  contract  between  the  State  and 
the  parties  and  their  successors  claiming  rights  under  it; 
and  unless  provision  is  made  in  the  act  conferring  the 
franchise  for  its  termination,  its  validity  and  existence  can- 
not be  questioned  except  in  a  proceeding  in  a  court  of  law 
brought  in  the  name  of  tlie  State  for  tlie  purpose  of  enforc- 
ing a  forfeiture.  King  v.  Amonj  &  Monk,  2  Term,  515; 
King  v.  Pasmore,  3  Term,  190;  King  v.  Saverton,  Yelv.  iJiO. 

The  reason  for  the  rule  is  apparent  when  we  consider 
who  the  parties  to  the  contract  are;  the  State  is  under  no 
obligation  to  insist  upon  a  forfeiture,  and  may  waive  any 
right  it  has  to  claim  one.  The  State  is  not  a  party  to  this 
suit,  and  would  not  be  bound  by  any  judgment  that  might 
be  rendered  involving  the  question  of  tlie  existence  of  the 
franchise. 

A  court  of  equity  never  decrees  a  forfeiture;  and  granting 
the  injunction  prayed  for  would  be  doing  by  indirection 
what  it  is  not  competent  to  do  directly.  Enjoining  the 
erection  and  maintenance  of  a  dam  is  equivalent  to  decree- 
ing the  franchise  lost;  for  the  only  manner  in  which  it  can 
be  rendered  valuable  is  by  the  erection  and  maintenance  of 
the  proposed  dam. 

The  rights  of  the  parties  cannot  be  influenced  by  the 
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question  of  the  further  necessity  for  maintaining  the  canal 
and  locks.  It  may  be  remarked,  however,  that  it  does  not 
appear  that  the  parties  claiming  said  franchise  have  been 
in  any  way  responsible  for  the  state  of  things  which  has 
obviated  such  necessity.  Their  whole  duty  to  the  State 
was  performed  while  they  held  themselves  in  readiness  to 
do  what  the  charters  required;  and  if  a  necessity  should 
again  arise  for  the  use  of  a  canal  and  locks,  and  the  parties 
claiming  the  franchise  neglect  to  provide  them,  a  claim 
that  it  should  be  adjudged  forfeited  could  properly  be 
made. 

Soo,  too,  a  franchise  may  be  adjudged  forfeited  upon 
proof  of  long  continued  and  intentional  non-user;  but  such 
evidence  can  only  be  available  in  a  court  of  law  and  in  a 
proceeding  instituted  to  test  the  right.  Mere  non-user  of  its 
franchise  by  a  corporation  is  not  a  surrender;  nor  are  courts 
warranted  in  inferring  a  surrender  from  an  abandonment 
in  intention  only.  Angell  &  Ames  on  Corp.  s.  743;  Slee  v. 
Bloovi,  5.  Johns.  Ch.  3(J0. 

The  franchise  granted  by  the  charters  under  which  the 
defendants  claim  not  having  been  lost  or  adjudged  for- 
feited, they,  having  succeeded  to  all  the  rights  of  the  corpo- 
ration acquired  under  them,  are  entitled  to  possess  and  en- 
joy all  the  rights  and  privileges  originally  granted  in  as  full 
and  perfect  a  manner  as  the  grantees  or  any  of  their  suc- 
cessors might  have  done. 

This  view  is  decisive  against  the  right  of  the  orators  to 
.  the  injunction  prayed  for;  but  there  is,  in  our  judgment, 
another  reason  that  is  equally  conclusive;  the  writ  of  in- 
junction is  a  discretionary  writ,  and  it  is  the  duty  of  courts, 
in  passing  upon  the  question  whether  they  should  be  granted 
or  denied,  to  take  a  broad  and  comprehensive  view  of  the 
situation  and  ascertain  if  it  will  be  equitable  to  grant  them. 
As  the  wheel  that  propelled  the  machinery  in  the  orators' 
mill  at  the  time  tliey  purchased  was  located,  it  would  be 
troubled  but  little  if  at  all  by  back-water  with  a  dam  across 
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the  Connecticut  river  of  the  height  intended  and  at  the 
point  where  the  defendants  propose  to  erect  one.  Some 
time  subsequent  to  their  purchase,  for  the  purpose  of  in- 
creasing their  jxiwer,  they  lowered  said  wheel  so  that,  in 
its  present  position,  at  certain  stages  of  the  water,  there 
would  be  more  or  less  back-water  upon  it  with  such  a  dam 
across  the  Connecticut.  We  are  satisfied  that  the  antici- 
pated trouble  from  back-water  can  be  nearly,  if  not  quite 
obviated  by  the  substitution  of  a  different  wheel  from  tlie 
one  now  in  use,  and  that  such  substitution  can  be  made  at 
small  expense  compared  to  the  loss  the  defendants  will 
sustain  by  being  deprived  of  the  right  to  utilize  their  water 
power.  The  defendants  have  been  at  large  expense  in  the 
purchase  of  tlie  franchise,  and  of  lands  adjacent  to  said 
falls,  and  in  making  preparations  to  build  up  a  manufactur- 
ing business  which,  if  carried  out,  can  hardly  fail  to  be  a 
great  public  benefit.  To  prevent  them,  by  injunction,  from 
going  on  with  their  enterprise  would,  in  our  judgment,  l>e 
inequitable. 

We  have  not  thought  it  necessary  to  refer  particularly  to 
the  numerous  authorities  cited  by  the  learned  counsel.  We 
have  examined  them  carefully,  and  are  confident  that  they 
sustain  the  conclusions  to  which  we  have  arrived. 

No  question  is  made  by  the  bill  as  to  the  right  of  the  de- 
fendants to  use  the  water  which  tliey  may  secure  by  the 
maintenance  of  said  dam  for  the  purposes  indicated  by  the 
evidence,  so  we  are  not  called  upon  to  consider  or  define 
their  rights  to  its  use. 

The  decree  of  the  Court  of  Chancery  dismissing  the  bill 
is  aCQrmed  and  cause  remanded. 


GRAND  ISLE  COUNTY. 


O'Connor  n.  SowleB. 


GRAND  ISLE  COUNTY,  JANUARY  TERM,  1885. 

Present:  Powers,    Veazbv,    Taft,  and  Rowell,  JJ. 

MARGARET  O'CONNOR  v.  GEORGE  H.  SOWLES. 

Practice.     Trial.    Estoppel  by  Conduct. 

Tfas  defendaitt,  claiming  ihat  the  (ilnintiff  iras  estopped  by  her  oondnct.  moved  (or  t, 
verdict,  and  declined  to  go  M  tbe  jury  oti  any  question,  after  the  minion  had 
been  ovorruied.  Tlie  couTt  aubmltted  only  tbe  queatioo  ol  dnmOEes;  Held, 
that  Ibe  only  contention  in  the  Supreme  Court  ina,  vbather  tlie  plaintiff  coald 
reoovec,  admlltiLg  all  to  be  trne  that  tier  testimooy  tended  to  sboiv. 

Trover  for  hay  and  oats.  Plea,  not  guilty.  Trial  by 
jury,  February  Term.  1884,  Roycb,  Ch.  J.,  presiding.  Ver- 
dict for  the  plaintiff. 

It  appeared,  that  the  plaintiff  owned  the  farm  on  which 
the  hay  and  oats  were  raised;  that  they  were  sold  by  the 
defendant  on  execution  issued  against  her  brother,  who 
occupied  the  said  farm;  that  she  also  owned  all  the  personal 
property  on  the  farm  ;  that  she  paid  the  expense  of  running 
said  farm;  that  the  plaintiff  testified  on  cross-examination, 
that  her  brother  had  permission  from  her  to  sell  the  products 
on  the  farm,  and  take  and  use  the  money  to  pay  for  labor 
done  on  the  farm,  store  bills,  etc.  It  also  appeared  that  the 
brother  told  defendant  that  the  hay  was  his,  and  defendant 
so  supposed. 

H.  C  Adams,  for  the  defendant. 

The  defendant's  testimony  tended  to  show  that  the  plain- 
tiff was  estopped  by  her  conduct  from  claiming  title  to  the 
property.  Soper  v.  Frank,  47  Vt.  3i;8.  The  case  should 
have  been  submitted  to  the  jury  with  instructions  as  to 
what  constitutes  an  equitable  estoppel.  Lewis  v.  Brainerd, 
53  Vt.  510;  Palmer  v.  St.  Albans,  50  Vt.  519. 
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D.  G.  Fannan,  for  the  plaintiff. 

The  motion  wa3  properly  overruled.  Richards  v.  Davi- 
son, 1  Aik.  215;  Danforth  v.  Streeter,  28  Vt.  494;  Cole  v. 
Qoodall,  39  Vt.  400;  Mudget  v.  Johnson,  42  Vt.  423. 

The  opinion  of  the  court  was  delivered  by 

RoWELL,  J.  The  defendant  moved  for  a  verdict  in  his 
favor,  for  that  the  plaintiff,  by  her  own  conduct,  was 
estopped  from  maintaining  the  action.  The  court  over- 
ruled the  motion;  whereupon  the  defendant  declined  to  go 
to  the  jury  on  any  question;  and  thereupon  the  court  sub- 
mitted the  case  to  the  jury  on  the  question  of  damages 
only;  to  all  which  the  defendant  excepted. 

By  declining  to  go  to  the  jury,  the  defendant  admitted  as 
proved  all  that  the  plaintiff's  evidence  tended  to  show; 
hence,  the  only  contention  he  can  now  make  is,  that  if  all 
is  true  that  her  testimony  tended  to  show,  she  cannot  re- 
cover. But  he  makes  no  such  contention;  but  only  con- 
tends that  he  was  entitled  to  go  to  the  jury  on  the  question 
of  estoppel,     Hambelt  v.  Bliss,  55  Vt.  535. 

Judgment  affirmed. 


LAMOILLE  COUNTY, 

Bai]roB<I  Company'  v.  Binali. 


LAMOILLE  COUNTY,  AUGUST  TERM,  18S5. 

Present:    Royce,  Oh.  J.,  Ross,  Rowell,  and  Waleer.  JJ. 

BURLINGTON    &    LAMOILLE  R.   R.  CO.   v.  REUBEN 
BRUSH. 

Judgment    of  Justice    of  the    Peace  Set   Aside  by  Audita 

Querela.     Want  of  Jurisdiction.     Title 

to  Land  Concerned. 

1.  Th«  jadjcment  ot  a  justice  of  the  peace  la  an  action  on  the  case,  vhere  the  title 

to  land  ia  concerQed.  may  be  set  aside  on  awtila  querela. 

2.  A  justice  of  tba  peitce  lins  not  jnrlsdictlon  in  na  action  on  the  case,  when  It  Is 

averred  in  the  deiilarailon,  that  the  plaintiff  has  been  damaged,  Itoth  iit  hi»  atl- 
lar  and  tensmenl,  and  in  hli  druyi  and  mniirinii  Id  his  B^d  cellar,  &c.,  b; 
reason  of  the  defendant's  Degllffonca  in  conatruudug  Itn  railroad,  whereby  tbe 
water  was  dlvertsd  from  Its  natural  chaauel  into  said  cellar. 

Audita  Querela.  Heard,  April  Term,  1885,  Powers,  J., 
presiding. 

Tlie  court  ruled,  pro  forma,  that  the  title  to  land  was  not 
concerned  in  the  suit  before  the  justice  of  the  peace,  who 
rendered  the  judgment  souffht  to  be  set  aside  by  this  pro- 
ceeding, and  dismissed  the  writ. 

Declaration  in  the  justice  suit: 

"  In  a  plea  of  the  case,  for  that  the  defendant,  during  the 
last  five  years,  has  been  the  owner  and  operator  of  a  certain 
railroad  passing  through  the  town  of  Cambridge,  and  that 
the  defendant  located  and  built  the  same  near  the  plaintiff's 
tenement;  and  so  carelessly  and  negligently  repaired  it, 
and  80  carelessly  and  negligently  omitted  to  make  any  re- 
pairs where  needed,  that  the  water  has  been  diverted  from 
its  natural  surface  channel,  and  so  turned  as  to  run  into  the 
plaintiff's  cellar  beneath  said  tenement  in  c^msequence  of 
the  said  carelessness  and  negligence  of  the  defendant;  and 
60  the  plaintiff  has  been  put  to  great  damage  and  incon- 
venience; that  his  tenement  is  used  among  other  things, 
as  a  drug  store,  and  that  he  keeps  valuable  drug*  and  med- 
icines and  other  valuable  property  in  said  cellar,  and  that 


AUGUST  TEEM,  1885.  «3 

Itailruaii  Company  v.  Drush. 

too  much  water  is  very  damaging  to  said  property,  and  that 
he  has  suffered  great  damage." 

E.  R.  Hard  and  J.  J.  Monahan,  for  the  plaintiff. 

The  title  to  land  was  concerned.  It  is  alleged,  in  sub- 
stance, in  the  justice  suit,  that  the  plaintiff  had  sustained 
damage  by  reason  of  the  defendant's  negligence,  resulting 
in  a  diversion  of  water  into  the  plaintiff's  cellar.  4  Green. 
Cruise.  :i43;  1  Wash.  R.  P.  ai. 

In  Whitney  V.  Boit'en,-\\  Vt.  250,  an  averment  that  the 
defendant  erected  a  fence  "so  near  the  dwelling-house  of 
the  plaintiff  that  his  lights  were  obstructed,"  &c.,  was 
treated  by  the  court  as  a  sufficient  indication  that  the  title 
of  land  was  concerned  in  the  action. 

Under  any  plea  which  would  have  required  the  plaintiff, 
in  Brush  against  the  railroad  company,  to  prove  his  decla- 
ration, it  would  have  been  incumbent  upon  him,  as  the  first 
step  in  his  proof  of  the  case  made  by  his  declaration,  to 
show  some  sort  of  title  to  the  land  alleged  to  have  been  in- 
jured; and  consequently  the  justice  had  no  jurisdiction  of 
the  action,  and  his  judgment  is  a  nullity.  R,  Jj,  s.  821; 
Jakeiimijv.  Barrett,  aS  Vt.  'ii(i;  Haven  v.  Needham,  20  Vt. 
183;  Barloto  v.  Burr,  1  Vt.  48K. 

The  justice's  jurisdiction  is  not  aided  or  affected  by  the 
averment  in  the  declaration  upon  which  he  rendered  tlie 
judgment  in  question,  that  the  plaintiff's  tenement  "  is  used, 
among  other  things,  as  a  drug  store,"  Sec.  Prindle  v.  Cogs- 
well, a  vt.  lft:J;  Chadicick  v.  Batcltelder,  40  Vt.  7:34.  Audita 
Querela  is  tlie  appropriate  remedy.  Glover  v.  Chase,  27  Vt, 
533. 

deed,  for  the  defendant. 

The  declaration  does  not  state  a  case  involving  the  title 
to  land.  It  would  not  b;^  necessary  for  the  plaintiff  to  prove 
any  title  to  the  land,  to  make  out  his  case.  If  the  declara- 
tion were  denied,  he  would  not  be  bound  to  prove  title  to 
the  cellar.     Jaksway  v.  Barrett,  38  Vt.  320.     If  the  goods 
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were  rightfully  in  the  cellar  and  damaged,  as  averred,  the 
plaintiff  has  a  good  cause  of  action.  Every  presumption  is 
made  in  favor  of  the  right  of  the  jurisdiction  assumed.  The 
declaration  claims  no  damages  for  injury  to  the  realty;  at 
least,  not  necessarily  eo. 

The  opinion  of  the  court  was  delivered  by 

RowELL,  J.  The  declaration  before  the  justice  went  for 
damage  to  plaintiff's  cellar  and  tenement  as  well  as  to  his 
drugs  and  medicines.  It  specially  declared  for  damage  to 
both;  and  damage  to  both  was  properly  recoverable  there- 
under but  for  the  want  of  jurisdiction,  which  the  justice 
did  not  have,  as  the  action  was  case,  and  the  title  to  land 
was  concerned. 

Judgment  reversed,  and  judgment  that  the  justice's  judg- 
ment and  execution  be  set  aside  and  held  for  naught,  and 
that  the  complainant  recover  its  costs. 


ALBANU3  E.iRL  v.  JONAS  T.  STEVENS.* 

Estoppel  by  Conduct. 

It  b  an  esaentinl  element  ot  an  e!<toppel  by  conduct,  that  the  party  iiis<j}<''>R  upon  it 
ptnve  afHrmatively  that  be  tos  iuduued  by  the  other  partjr'a  uoiiduct  to  act  Id 
reliitnce  upon  the  fact  that  the  trntli  wi^  othertTlie  than  now  chilia^il,  and  that 
Co  allow  it  to  ba  a^'^erted,  would  operate  a  substantial  inlicy.  or  fraud,  upon 
liiin;  thus,  the  plaintifl  in  his  aliteiice  alloired  b\s  son  to  conlrui  bin  farm  and 
trade  the  stork  tliereon;  the  son  traded  Frequently  and  in  liis  own  rianie;  th» 
property  in  contention  was  received  hy  the  son  in  such  trade-i,  or  exchanges, 
and,  as  hetwuen  liim  and  his  father,  was  the  father's:  no  fraud  was  Intended; 
the  attaobing  creditor  imeir  tliat  tlie  son  wat  tbas  trading  and  the  referee 
found  that  the  father  must  have  known  It;  but  failed  to  find  that  the  creditor 
relied  at  all  upon  the  sen's  owneraiiipof  the  property  In  contention  as  an  induce- 
ment to  Kive  bim  credit,  or,  that  the  son  h;i:l  it  la  hia  possesion  when  ho  traded 
witli  the  creditor.  In  an  action  by  tiie  fallier  aKalnsC  the  olticer  who  sold  the 
property  on  an  execution  in  favor  ot  the  sun'n  creditor;  IHil,  tliat  tiiere  was  no 
estoppel,  and  none  even  if  the  son  was  held  out  to  the  world  as  the  onuet. 

Trover.     Heard  on  a  referee's  report,   December  Term, 
las.S.  Powers,  J.,  presiding.    Judgment  for  the  defendant. 

■Heard,  August  Term,  1881. 
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The  action  was  for  the  conversion  of  one  horse  and  four 
COWS;  and  the  defendant  justified  as  sheriff,  having  sold  the 
property  on  an  execution  in  favor  of  A.  D.  Robbins  against 
Riley  Earl,  a  son  of  the  plaintiff.  The  referee  found,  that, 
"  as  between  the  plaintiff  and  said  Riley,  the  title  to  said 
horse  and  cows  was  in  the  plaintiff  "  ;  that  the  plaintiff  in 
the  winter  of  1S79-80  went  to  New  York  to  take  care  of  his 
aged  father,  and  left  his  farm  in  Eden  in  charge  of  his  son 
Riley,  on  which  farm  were  three  horses,  three  yearlings, 
and  six  sheep,  with  directions  to  "  trade  and  exchange  the 
personal  property  whenever  he  could  see  a  chance  to  make 
by  so  doing" ;  that  Riley,  who  was  then  of  age,  managed 
the  farm,  sold  or  exchanged  the  horses,  yearlings,  and 
sheep,  making  the  trades  in  his  own  name  as  owner;  that 
on  his  father's  return  in  the  fall  all  of  said  property  had 
been  traded  away,  and  other  like  property  was  on  the  farm 
in  lieu  thereof;  and  that,  in  1881,  the  plaintiff  went  again  to 
New  York  for  the  same  purpose,  leaving  his  property  with 
said  Riley,  with  the  same  directions  as  before. 

The  referee  further  found,  that  said  Riley  traded  the  stock 
several  times  during  the  season  of  1881,  doing  "a  noto- 
riously large  business  swapping  horses, — swapping  several 
times  in  a  day, — sometimes  getting  a  little  money  as  boot 
money,  but  oftener  receiving  cheap  watches  and  other  cheap 
property  for  the  difference,  and  using  the  same"  in  pay- 
ment of  boot  money;  that  in  itfay,  1S8I,  he  bought  of  R.  S. 
Page  three  of  the  cows  in  contention  and  one  other,  for 
which  he  gave  two  yearling  steers,  a  heifer,  and  a  lien  note 
secured  on  the  cows  for  t55,  signing  the  same  in  his  own 
name;  that  the  steers  and  heifer  were  taken  from  the  farm 
and  came  from  the  said  sales.  In  October,  1881,  Riley 
bought  of  said  Robbins  a  horse,  paying  towards  the  same  a 
cow,  which  he  had  received  on  one  of  his  said  trades,  and 
giving  in  his  own  name  a  lien  on  the  horse.  At  this  time, 
Robbins  knew  of  Riley's  former  trades,  or  many  of  them, 
and  supposed  he  owned  the  property  which  he  traded,  and 
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that  the  cow  was  his,  which  he  received  towards  the  horse. 
In  December,  1881,  the  said  Robbins  brought  an  action 
against  Riley  based  upon  his  lien,  and  attached  the  horse 
and  the  cows  in  question,  three  of  them  being  the  Page 
cows.  All  of  this  property  was  on  the  farm  in  Eden,  which 
had  been  taken  possession  of  by  the  plaintiff  prior  to  the 
attachment.  When  the  defendant  sold  the  property,  Riley 
owned  no  horse  nor  cow,  and  the  plaintiff  owned  none 
except  the  Robbins  horse  and  the  cows  sued  for.  Until  the 
trial  before  the  referee  the  plaintiff  made  no  claim  that  the 
property  was  exempt,  though  he  forbade  the  sale.  At  the 
trial  he  claimed  that  the  horse  and  one  cow  were  exempt, 
and  elected  the  cow  not  covered  by  the  Page  lien.  The 
other  facts  are  sufficiently  stated  in  the  opinion  of  the 
court. 

Brigham  d'  McFarland,  for  the  defendant. 

The  plaintiff  is  estopped  to  assert  his  ownership  of  the 
property.  Big.  Est.  pp.  468,  475,  500,  510,  513;  Thomp.  H.  & 
Ex.  8^2,  823;  Kerr  Fr,  pp.  100,  127,  130;  Hicks  v.  Crane,  17 
Vt.  449;  M.  &  W.  R.  R.  Co.  v.  Coffrin.  53  Vt.  17.  It  IS  no 
excuse  if  the  plaintiffs  conduct  arose  from  carelessness. 
Cadij  V.  Owen,  34  Vt.  508.  That  Riley  was  the  agent  of  his 
father,  and  claiming  to  own  the  Robbins  horse,  he  cannot 
adopt  the  contract  in  part,  without  adopting  the  whole. 
See  Benj.  Sa.  087,  08!).  If  the  plaintiff  had  the  right  of 
exemption,  he  waived  it,  as  he  did  not  claim  it  until  the 
trial.  Thomp,  H.  &  Ex.  ss.  820,  823;  Kerr  Fr,  130.  The 
right  must  be  asserted  before  sale  or  it  is  lost.  Dow  v. 
Cheney,  103  Mass.  181;  Bourne  v.  Merritt,  22  Vt.  429;  Sum- 
ner v.  Browrt,  34Vt.  194;  Cluppv.  Than) as,' 5  Allen,  158. 

J.  C.  Burke,  for  the  plaintiff. 

The  horse  and  cow  were  exempt.  Oeorge  v.  Bassett,  54 
Vt.  217;  1  Wait  Act.  &  Def,  438.  There  was  no  estoppel. 
Big.  Est.  pp.  484,  503;  6  Wait  Act.  &  Def.  081;  1  lb.  281; 
Oeorge  v.  Baasett,  supra;  Foster  v.  McGregor,  11  Vt,  593, 


AUGUST  TERM,  1885. 


The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  referee  has  found  that  the  plaintiflf  owns 
the  propeity  in  contention.  This  entitles  him  to  recover 
unless  his  conduct  in  regard  to  the  property  has  been  such, 
that  he  is  estopped  from  denyingthat  the  property  belongs 
to  his  son  Riley,  as  regards  the  attaching  creditor,  Robbins. 
It  is  not  found  that  the  plaintiff  had  ever  told  Robbing,  or 
any  other  of  his  son's  creditors,  that  his  son  owned  the 
property.  Having  occasion  to  be  absent  from  home,  he  left 
certain  personal  property  on  his  farm  in  Eden  in  the  care 
and  possession  of  his  son,  with  direction  to  trade  the  same, 
if  he  had  an  opportunity  to  make  some  money  thereby. 
The  son  diligently  traded  the  property  thus  left  in  his  care, 
in  his  own  name.  The  property  in  contention  was  obtained 
by  the  son  in  such  trades.  The  referee  has  found  that  no 
fraud,  nor  deceit,  was  intended  by  the  plaintiff,  or  by  his 
son;  but  that,  from  all  the  circumstances,  the  plaintiff  must 
have  known  that  tlie  son  was  trading  the  property  in  his 
own  name.  The  attaching  creditor,  Robbins,  knew  that  the 
son  was  thus  trading  the  property  on  the  farm,  in  his  own 
name.  Conceding,  without  deciding,  that  the  father,  by 
thus  knowing  that  the  son  was  trading  the  property  left 
in  his  care,  in  hia  own  name,  held  the  son  out  to  the  world 
as  the  owner  of  the  property,  the  facts  found  by  the  referee 
still  lack  one  essential  element  of  an  estoppeL  It  is  not 
found,  that  Robbins  in  the  sale  of  the  horse,  which  is  the 
foundation  of  his  claim  against  the  son,  relied  at  all  upon 
the  son's  ownership  of  the  property  on  the  farm,  or  upon  the 
son's  ownership  of  the  property  in  contention,  as  an  induce- 
ment to  the  sale,  and  credit  then  given  to  the  son.  He  took 
a  lien  upon  the  horse  sold  as  security  for  the  payment  of  the 
balance  of  the  purchase  mi>ney.  This  inferentially  negates 
a  reliance  upon  the  son's  ownership  of  the  personal  property 
on  his  father's  farm.  To  estop  one  from  declaring  the 
truth,  his  conduct  must  have  not  only  been  such  as  would 
lead  the  other  party  to  believe  that  the  fact  was  otherwise 


478  LAMOILLE  COUNTY. 

Earl  B.  Stevcu*. 

than  the  truth,  but  such  other  party  must  show  affirm- 
atively, that  he  has  acted  in  reliance  upon  the  fact  being 
otherwise;  and  that  to  allow  the  truth  to  baasserted  would 
operate  as  a  substantial  injury,  or  fraud,  upon  him.  The 
attaching  creditor  has  not  shown  that  in  trading  with  the 
son  he  relied  as  a  means  of  payment  upon  the  son's  owner- 
ship of  the  property  attached.  Neither  has  he  shown  that 
the  son  then  had  in  his  care  and  possession  the  horse  and 
cow  for  which  alone  the  plaintiff,  before  this  court,  claims  to 
recover.  If,  at  the  time  of  sale  of  the  horse  by  Rohbins  to 
the  son,  the  son  did  have  in  his  care  the  horse  and  cow  for 
which  the  plaintiff  claims  to  recover,  and  the  other  property 
belonging  to  the  plaintiff  in  the  son's  care  was  the  same 
disclosed  by  the  referee's  report,  the  horse  and  cow  were 
exempt  from  attachment  and  levy  of  execution  by  the  credit- 
ors of  the  son.  Hence  they  were  not  the  means  of  giving, 
and  could  not  give,  the  son  false  credit;  and  it  would  be  pre- 
posterous to  suppose,  that  they  operated  to  secure  from 
Rohhins  credit  for  the  son  in  the  trade  for  the  horse,  out  of 
which  arose  the  indebtedness,  upon  which  Robbins  caused 
the  horse  and  cow  to  be  attached. 

We  think,  therefore,  that  the  facts  found  by  the  referee 
fail  to  establish  that  the  plaintiff  is  estopped  from  asserting 
his  title  to  the  horse  and  cow  in  contention. 

The  judgment  reversed,  and  judgment  rendered  for  the 
plaintiff  to  recover  of  the  defendant  i-iG.50,  the  value  of  the 
horse  and  cow,  with  interest  from  March  1,  1882,  and  his 
costs. 
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ORANGE  COUNTY,  MARCH   TERM,  1884: 

Present:    Royce,  Ch.  J.,  Kosa,  Powers,  and  Taft,  JJ. 

HORACE  WILLEY,   ADMR,     v.  WILLIAM    HUNTER. 

Husband.     Administrator.     Witness.     Interest.     Disqiiali- 

ftcation.     R.  L.  s.   ]0()l-;i.      Witness  Act.      Referee. 

Adverse    Possession.      Damages.      Saisintj 

Dam.       Setting  Water  Back. 

1.  A  hutbiiTid.  who  la  Adiiiinistralor  of  the  estate  ol  his  n-ife's  fnther,  she  being  sole 
beir,  13  a  wftiieu  in  an  avilvri,  proiiBCiitiMl  by  hUo  as  admiuistraCor,  lo  revover 
Sor  daiDHges  iicntsioiied  b;  the  ileFeiiilant's  raising  his  dam,  nnil  tliereby  cana- 
ing  the  Wilier  to  set  back  on  the  intestate's  land ;  and  this  on  tlie  gronnd  Ihat 
the  wife  was  not  an  actual  party  10  the  suit,  and  the  statute— R.  L.  a.  lOOI— bad 
remnved  the  diaqualifyini;  elemouC  ol  interest. 

3.  But  it  the  husband  were  disqualified  becaiiae  of  his  wife's  interest,  her  release, 
exeiTUled  to  a  third  party  In  trust  for  her  husband,  with  an  Indemnity  )o  her 
BgiilusC  cnslH,  would  not  remove  his  iiicompelency. 

3.  In  suuh  a  cane  llie  deteiidanl  is  not  a  wituess  under  the  statute— R.  L.  s.  1003— to 

prove  facts  that  bear  directly  upon  the  main  issue;  or,  facta  collateral  to  the 
issue,  il  immaterial;  or,  a  contract,  evidenced  by  deed,  though  made  with  a 
party  now  living. 

4.  The  fluding  ol  a  referee  will  not  be  disturbed  tor  tbe  error  of  reoeiring  evidence 

outof  tbe  nsual  order  of  admitting  testimony,  unless  the  party  complaining 
alttrmalively  shows  that  be  Cliereby  sulTered  substantial  iDJustice. 

5.  Adverse  Possession.     A  party,  occupying  another's  land,  may  announce  6f/fti> 

iii-U  (U  Kcll  lit  b/i  hin  tcordi,  that  he  Is  not  occupying  adversely,  under  a  claim 
of  right;  thus,  the  defendant  yielded  to  the  intestate's  demands  to  have  the 
water  in  tbe  dam  drawn  down,  aud  offered  to  buy  the  right  to  flow  the  prem- 
ises;   Helil,  that  it  was  an  interrupUon  of  aDy  adverse  use. 

S,  Dahaoes.  The  defendant  raised  bis  dam  and  thereby  caused  the  water  to  set 
back  into  Ibe  inteslale's  cellar;  Held,  [liat  In  estimating  llie  damages,  It  was 
proper  to  take  into  account  the  damage  to  tbe  building  by  reason  of  dampness, 
and  also  to  the  rental  value. 

T.  It  is  presumed  that  the  referee  confined  bis  estimate  of  damages  to  those  sus- 
tained within  six  years,  when  the  plalntlfl  conceded  that  he  could  uol  recover 
beyond  that  period. 

8.  Contributory  NBOUOSKre.  Tbe  plain  tiff's  bouse  was  about  thirty  feet  from 
tbe  dam.  He  was  not  guilty  of  contributory  negligence  In  keeping  open  a  drain 
whereby  tbe  water  set  back  into  tbe  cellar.  No  facts,  q,  r.,  were  repotted  aa 
to  tbe  bridge  over  the  dam,  which  prevent  tbe  plalntlS's  recovery. 


ORANGE  COUNTY, 


»x>ver  dnmiixc  ^  tlie  renial 

Case,  in  two  counts,  for  erecting  and  maintaining  a  tlam. 
Heard  on  the  report  of  a  referee,  December  Term,  1883, 
RowELL,  J.,  presiding.    Judgment  for  the  plaintiff. 

Tlie  dam  in  question  is  in  Topsham.  Theintestate's  dwell- 
ing-house was  "  situated  within  thirty  feet  of  the  east  bank 
of  the  stream."  The  lower  end  of  tlie  drain  leading  from 
the  cellar  was  '  ■  under  the  water  at  the  edge  of  the  stream. " 
The  referee  found  as  to  the  bridge  over  the  dam: 
"  I  find  that  with  nothing  below  the  bridge  to  obstract  or 
hinder  the  free  passage  of  the  water,  there  is  ample  room 
for  all  the  water  of  that  stream  to  flow  under  the  bridge, 
except  it  might  be  blocked  up  at  the  bridge  with  ice  or 
debris  brought  down  by  a  flood."  As  to  the  cellar.  &c.: 
"  That  in  times  of  very  high  water,  the  water  does  so  flow 
into  the  cellar  through  the  drain,  and  this  in  consequence  of 
the  height  of  the  dam,  and  also  for  the  reason  that  the 
dam's  being  there  prevents  as  fres  a  passage  of  water  un- 
der the  bridge  as  would  otherwise  b,^,  and  so  causes  the 
water  to  rise  high  enough  at  the  end  of  the  drain  to  flow 
into  the  cellar,  •  •  ♦  ♦  and  has  thus  rendered  the  cellar 
damp  and  unwholesome,  and  in  consequence  has,  to  some 
extent,  rendered  the  house  damp  and  mouldy.  The  first 
time  that  it  is  claimed  by  plaintiff  that  water  came  into  the 
cellar  was  about  thirteen  years  ago,  and  I  do  not  find  that 
any  trouble  of  the  kind  was  experienced  till  this  last  date. 

"The  defendant  claimed  that  the  ground  on  which  the 
house  stands  is  wet  and  heavy, — just  such  land  as  would  be 
likely  to  cause  the  cellar  to  be  damp  and  wet;  and  also  that 
the  water  did  not  come  from  the  stream,  but  from  the  sur- 
face of  the  land  around  the  house.  But  I  find  that  the 
soil  and  ground  about  the  house  is  as  dry  in  ordinary  times 
as  the  average',  and  I  do  not  find  that  the  wet  in  the  cellar 
comes  from  the  ground  around.  But  I  do  find  that  the  body 
of  still  water  in  the  pond  so  near  the  house,  does  cause  the 
water  from  it  to  percolate  through  the  intervening  land  and 
so  renders  the  cellar  damp  at  all  limes  when  the  pond  is  full 
and  renders  the  house  damp  and  mouldy,  so  much  so  that 
water  has  collected  on  the  walls;  and  paper  will  not  stay 
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on  the  walls,  and  so  has  damaged  the  house  itself,  and  has 
lessened  the  value  of  the  same;  and  has  lessened  the  value 
of  the  yearly  rental  thereof." 

The  defendant  offered  himself  as  a  witness:  (1)  "to 
show  his  contract  with,  and  the  property  purchased  from, 
William  Dow,  and  the  condition  of  the  property  thus  pur- 
chased, Dow  being  alive  and  competent  to  testify,  as  facts 
bearing  collaterally  upon  the  cause  of  action  in  issue  and 
on  trial,  and  as  tending  to  show  that  the  cause  of  action  in 
issue  and  on  trial  never  existed;"  (2)  "to  show  subsequent 
purchases  by  him  between  the  years  184.5  and  1853,  and  the 
location  and  boimdaries  of  the  land  thus  purchased,  and 
what  was  told  him  by  deceased  owners  as  to  where  the 
Pomroy  east  line  was,  as  facts  bearing  collaterally  upon  the 
cause  of  action  in  issue  and  on  trial,  and  as  tending  to  show 
that  the  cause  of  action  in  issue  and  on  trial  never  existed, 
and  as  tending  to  establish  the  fact  of  where  said  east  line 
was:"'  (3)  "  to  show  his  use  and  occupancy  of  said  prem- 
ises including  hia  said  water  privilege,  and  the  condition  of 
the  same  from  the  time  of  his  purchase  until  January,  1802. 
as  bearing  collaterally  upon  the  cause  of  action  in  issue  and 
on  trial  and  a'*  tending  to  show  that  the  cause  of  action  in  ■ 
issue  and  on  trial  never  existed." 

The  referee  received  this  testimony,  but  stated  that  he 
gave  it  no  effect,  as  he  considered  the  witness  disqualified 
by  the  statute.  As  to  prescription,  the  referee  reported: 
'■The  defendant  built  the  new  darn  about  five  years  before 
Chamberlin  bought  of  McConnell  and  Eastman  and  wife, 
and  has  kept  and  used  and  occupied  the  flowage  caused  by 
the  new  dam  since  about  18G0  by  means  of  the  flashboards 
and  the  raising  of  the  dam  in  1S7C,  except  I  find  that  Cham- 
berlin in  his  lifetime  and  before  the  commencement  of  this 
suit,  at  various  times  complained  to  Hunter  that  the  height 
of  the  dam,  caused  the  flowage  to  in  jure  his  water  privilege, 
and  house  and  cellar,  and  demanded  of  Hunter  that  he  take 
the  water  down,  and  that  at  some  time,  when  Chamberlin 
so  complained  and  demanded  that  the  water  be  taken  down. 
Hunter  did  draw  off  the  water  in  the  pond  in  compliance 
with  such  demand,  I  find  further  that  Hunter  did  not  at 
any  of  these  times,  or  at  any  time  when  the  subject  was  un- 
der consifleration,  claim  that  he  had  a  right  to  so  flow  any 
of  Chaniberlin's  land,  but  did  claim  that  the  flowage  did  not 
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injure  Chamberlin,  and  at  one  time  he  proposed  to  btly  the 
right  to  so  flow  of  Chamberliu," 

Mr.  Harvey  was  allowed  to  testify,  after  he  had  stated  lo 
the  referee  that  the  plaintiff's  rebutting  testimony  was 
closed,  unless,  on  consultation  with  his  associate  counsel, 
Mr.  E.  W.  Smith,  who  was  not  then  present,  he  should  de- 
sire to  call  other  witnesses.  The  suit  was  commenced  by 
Chamberlin  in  November,  1870,  He  died  in  August,  18S0. 
The  hearing  before  the  referee  commenced,  December  J  4, 
188^;  was  continued  to  January  16,  1883,  and  was  closed 
June  1,  1883.  On  January  17,  1883,  Mrs.  Sarah  L.  Willey, 
wife  of  Horace  Willey,  Jr.,  sold,  assigned,  and  released  all 
her  right  in  this  suit  to  S.  G,  Corliss  "to  hold  the  same  in 
trust,  solely  for,  and  for  the  benefit  of  the  said  Horace  Wil- 
ley, Jr."  The  release  was  signed  by  both  husband  and  wife. 
On  the  same  day  said  Corliss  executed  an  indemnity  to  Mrs. 
Willey  saving  her  and  the  estate  of  Jacob  B.  Chamberlin 
harmless  from  all  costs  arising  from  the  suit. 

The  other  facts  are  sufficiently  stated  in  the  opinion. 

J.  K.  Darling  and  J.  H.  Watson,  for  the  defendant. 

Willey  was  not  a  witness.  The  statute  does  not  affect  the 
common-law  rule  in  regard  to  husband  and  wife.  Carpen- 
ter, Ex'r,  V.  Jlfoore,  43  Vt.  3i)3;  Wheeler  v.  Wheeler,  47  Vt. 
037,  Mrs.  Willey  only  attempted  to  release  her  interest  iu 
thitt  suit ; — not  her  interest  in  the  Chamberlin  estate.  Ha- 
worth  V.  Wallace,  14  Penn.  St.  118;  Montgomerij  v.  Oraiit, 
57  Penn.  St.  243;  Cummings  v.  Fullam,  Vi  Vt.  441;  Kennedy, 
Adm'r,  v.  Courts,  Adm'r,  3  B.  Mon.  'i'i'i;  Hopkinson  v,  Guild- 
hall, 10  Vt.  533;  Jarvis  v.  Barker,  3  Vt.  445;  Ainlot  v. 
Evans,  7  M.  &  W.  450;  Labaree  v.  Wood,  54  Vt.  453.  The 
referee  erred  in  refusing  to  consider  the  testimony  of  tlie 
defendant.  Park  v.  Moore,  13  Vt.  183;  Chase  v.  School  Dist. 
47  Vt.  524;  Patch  v.  Keeler,  27  Vt.  252;  Read  v.  Sturtevant, 
4(1  Vt.  524;  Hollister  v.  Young,  42  Vt.  402;  Merrill  v.  Pinney, 
43  Vt.  005;  Baxter  v.  Knowles,  12  Allen,  114.     The  evidence 
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was  as  to  facts  bearing  collaterally  upon  the  cause  o£  action. 
Morse  v.  Low,  44  Vt.  5«1;  Chaffee  v.  Hooper,  54  Vt.  513;  Poe 
V.  Domie,  54  Mo.  119;  Martin  v.  Jones.  59  Mo.  187. 

The  defendant  had  gained  the  right  to  flow  tlie  land  by 
adverse  occupancy.  Perrin  v.  Oarfield,  37  Vt.  310;  Univer- 
sity of  Vermont  v.  Joslyn,  21  Vt.  hi;  Robinson  v.  Douglas, 
2  Aik.  364;  Jackson  v,  Demont,  0  Johns,  GO.  It  is  presumed 
that  the  use  was  under  a  claim  of  right,  Plimpton  v.  Con- 
verse, U  Vt.  101;  Arbuckle  v.  Ward,  2!)  Vt.  43;  While  v. 
Chapin.  12  Allen,  519;  Watkins  v.  Peck,  13  N.  H.  3U0.  The 
referee  finds,  "  that  the  soil  and  ground  about  the  house 
are  as  dry  in  ordinary  times  as  the  average."  There  was  no 
use  for  a  drain;  and  the  defendant  was  guilty  of  contribu- 
tory negligence  in  keeping  it  open.  Chase  v.  A'^.  Y.  C. 
R.  R.  Co.  a4  Barb.  a73;  Robins  v.  Cone.  22  Vt.  213;  Luxford 
V.  Large,  5  C.  &  P.  421.  The  bridge  partially  obstructed  the 
water;  hence,  the  injury  was  caused  by  the  concurrent  act 
of  the  town  and  defendant.  See  Rover  v.  Qrouth  Bridge, 
21  Pick.  344;  Parker  v.  Lowell.  11  Gray,  353;  9  Him,  517. 
As  to  damages,  see  Harbin  v,  Oreen,  Hob.  189;  Shadicell  v. 
Hutchinson,  4  C.  &  P.  333;  Pinney  v.  Berry,  61  Mo.  359; 
Chipman  v.  Palmer,  9  Hun,  517;  Fitter  v.  Beal,  1  Raym.  Ld. 
339;  Wood  Mayne  Dam.  s.  575. 

R.  M.  Harvey,  for  the  plaintiff. 

The  administrator  was  a  witness.  Fuller  v,  Adams,  44 
Vt.  543;  Kimball  v.  Baxter,  27  Vt.  C28;  1  Greenl.  Ev.  p.  481; 
Sch.  Dom.  Rel.  «3;  Cram  v.  Cram,  33  Vt.  15;  Carpenter  v. 
Moore,  43  Vt.  393;  31  Vt.  509;  36  Vt.  142;  R.  L.  s.  1009; 
Wheeler  v.  Wheeler,  47  Vt.  637;  Rut.  &  B.  R.  R.  Co.  v.  Liti^ 
coin,  29  Vt.  206.  The  defendant  gained  no  right  by  adverse 
use.  13  Met.  429;  13  Conn.  492;  2  Wash.  R.  P.  332;  1  Vt.  53; 
5  Vt.  255;  32  Vt.  183;  30  Vt.  503.  Ttie  question  of  contribu- 
tory negligence  is  one  of  fact  and  not  law.  Allen  v.  Han- 
cock, 16  Vt.  230;  Rice  v.  Montpelier,  19  Vt.  470;  Hill  v.  Xew 
Haven,  37  Vt.  501. 
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The  opinion  of  the  court  was  delivered  by 

Ross,  J.  I.  It  is  contended  by  the  defendant,  that  the 
referee  improperly  received  and  considered,  the  testimony 
of  Horace  Willey,  the  administrator  of  the  estate  of  Jacob 
B,  Chamberlin,  This  suit  was  commenced  by  the  intestate, 
and  on  his  decease  the  administrator  entered  to  prosecute. 
It  is  to  recover  for  damages  to  the  real  estate  of  the  intes- 
tate, alleged  to  have  been  occasioned  by  the  defendant's 
wrongful  obstruction  of  a  stream  of  water,  causing  it  to  set 
back  upon  the  premises  of  the  intestate.  It  is  contended 
that  the  administrator  was  incompetent  to  testify  in  the  case 
because  hia  wife  is  sole  heir  to  the  estate  of  the  intestate. 
"Wliether  that  estate  is  solvent,  or  insolvent,  is  not  found  by 
the  referee.  For  aught  that  is  reported,  whatever  sum,  if 
any,  may  be  recovered,  will  be  wholly  required  to  pay  the 
debts  due  from  the  estate.  Also,  it  may  wholly  avail  to  en- 
hance the  share  of  the  wife  of  the  administrator  in  the  estate. 
It  does  not  affirmatively  appear  that  the  wife  is  interested 
in  the  event  of  the  suit.  She  is  not  a  party  to  it.  If  the 
whole  estate  is  required  to  pay  the  debts  proved  against  it, 
she  will  receive  nothing,  however  much  may  be  recovered 
in  this  suit,  nor  will  she  be  adversely  affected  if  the  defend- 
ant shall  recover  his  costs.  Such  judgment  for  costs  would 
be  against  the  administrator  personally,  as  for  his  own  debt. 
O'Heiir  V.  Skeeles,  23  Vt.  152.  Tlie  administrator  would 
have  to  look  to  the  estate  to  reimburse  Iiim  for  paying  such 
costs.  The  heirs  would  not  he  personally  liable  for  such 
costs,  unless  the  suit  was  prosecuted  for  their  benefit;  that 
is.  when  there  was  an  estate  above  the  debts  due  from  the 
estate,  to  descend  to  the  heirs.  Baxter.  Adm'r,  v.  Buck,  10 
Vt.  54H;  Hopkinson,  Adin'r,  v.  Ouildkall,  in  Vt.  533. 

It  is  necessary  for  a  party  objecting  to  a  witness  as  incom- 
petent, on  account  of  interest  in  the  result  of  the  suit,  to 
show  affirmatively  the  disqualifying  interest.  We  might 
dispose  of  this  contention  upon  the  ground  that  the  defend- 
ant has  not  affirmatively  sliown  that  the  wife  of  the  admin- 
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istrator  had  such  an  interest  in  the  result  of  this  suit  as 
under  the  law,  as  it  was  before  the  passage  of  the  act  of 
1852,  would  have  disqualified  her  as  a  witness.  In  the  early 
case  of  Phelps  v.  Hall,  2  Tyler,  399,  which  does  not  seem  to 
have  ever  been  questioned,  or  criticised,  it  is  said  by  the 
court:  "Indeed  some  distinctions,  which  exclude  some  and 
admit  others  to  testify,  seem  very  nice.  The  remainder 
man  cannot,  say  the  books,  be  a  witness,  but  the  heir-at-law 
may,  although  his  ancestor  may  be  on  his  death-bed,  expir- 
ing of  old  age.  The  rule  which  has  governed  this  court,  is, 
that  the  interest  which  shall  exclude  a  person  from  testify- 
ing must  be  a  direct  interest  in  the  event  of  the  suit;  not  a 
contingent,  remote,  or  possible  interest;  and  in  all  cases  of 
doubt,  whether  the  interest  is  direct  or  not,  the  oourtwill 
admit  the  witness  to  testify,  and  submit  the  credibility  of 
his  testimony  to  the  jury." 

But,  assuming  there  was  an  estate  to  descend  to  her  as 
heir,  so  that  she  would  be  interested,  indirectly,  at  least, 
in  the  result  of  the  suit,  the  inquiry  arises,  whether  this 
places  her  in  such  relation  to  the  suit  as  renders  her  hus- 
band incompetent  to  testify  in  the  case.  An  interest  in  the 
event  of  the  suit,  since  the  act  of  Ifi5-.J.  does  not  disqualify. 
The  disqualification  of  the  husband,  if  any,  arises  from  the 
common-law  policy,  which  has  not  as  yet,  in  this  State  been 
greatly  modifieil  by  statute,  which  prohibits  the  husband 
and  wife  from  testifying  for,  or  against,  each  other.  The 
decisions  of  this  court,  in  regard  to  the  relation  which  the 
wife  must  sustain  to  the  suit  in  order  to  prohibit  the  hus- 
band from  being  a  witness,  do  not,  at  first,  seem  to  bo  har- 
.  monious.  The  confiict,  however,  is  seeming,  rather  than 
real.  The  earliest  case  which  I  have  found  in  which  the 
rule  governing  this  class  of  cases  is  stated,  is  Williams  v. 
Baldwin,  7  Vt.  50.3.  In  that  case,  it  was  contende<l.  that  the 
rule  would  exclude  the  widow  of  the  intestate,  to  matters 
which  transpired  during  the  coverture,  in  which  the  hus- 
band was  interested.     With  his  usual  precision  and  clear- 
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ness,  the  elder  Judge  Royce  states  the  rule  as  follows: 
"The  rule  of  exclusion  on  which  the  plaintiff  relies  is 
mainly  a  rule  of  policy,  and  has  never,  to  my  recollection, 
been  applied,  except  in  cases  to  which  the  husband  or  wife 
was  a  party,  or  where  the  estate  of  either  was  to  be  directly 
affected.  But  when  the  question  arises  collaterally,  as  in 
suits  between  third  persons,  it  then  becomes  solely  a  ques- 
tion of  interest." 

Eut.  &  B.  R.  R.  Co.  V.  Lincoln's  Estate,  29  Vt.  206,  was 
an  appeal  by  the  defendant  from  the  allowance  by  the  com- 
missioners of  a  claim  for  a  subscription  to  the  capital  stock 
of  the  plaintiff.  On  the  trial  in  the  County  Court,  one  of 
the  heirs  of  the  estate  was  allowed  to  testify,  whose  husband 
had  signe<l  the  bond  for  the  appeal  with  the  administra- 
tor. The  administrator  had  abandoned  the  defence  of  the 
suit;  the  heirs  had  assumed  its  defence  and  the  husband 
had  given  a  bond  to  the  administrator  to  indemnify  him 
against  any  liability  on  account  of  the  suit.  The  husband 
was  interested  in  the  event  of  the  suit,  but  not  a  party  to  it. 
On  exceptions,  this  court  held,  that  the  wife  was  properly 
allowed  to  testify.  The  court  dispose  of  the  question  in 
very  few  words,  and  hold  that  the  wife's  testimony  is  not 
objectionable  on  the  ground  either  of  her  interest,  or  that 
of  her  husband,  and  that  it  did  not  tend  to  violate  any  con- 
fidence between  husband  and  wife.  In  Cram,  Adiu'r,  v. 
Cram,  .3^  Vt.  15,  in  which  it  is  lield  that  the  wife  of  the  ad- 
ministrator, in  whose  name  the  suit  is  prosecuted,  is  ex- 
cluded from  being  a  witness  by  this  rule  of  policy.  Rut.  & 
B.  R.  R.  Co.  V.  Lincoln's  Estate,  supra,  is  remarked  upon, 
and  distinguished  from  the  case  in  hand,  the  court  saying 
of  the  latter  case:  "The  husband  of  the  witness  offered 
was  not  apnrfy  to  the  suit,  although  he  was  interested  in 
its  event  by  reason  of  having  signed  the  bond  of  the  ad- 
ministrator for  the  prosecution  of  the  appeal,  and  also 
another  bond  to  the  administrator  to  indemnify  him  against 
any  liability  on  account  of  the  suit,  and  his  wife  was  one  of 
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tho  heirs  interested  in  the  estate  against  which  the  plain- 
tiff's case  was  preferred;  and  the  ground  of  the  admission 
of  the  wife  in  that  case  was  that  she  did  not  come  within 
the  rule  of  exclusion  on  the  ground  of  polic!f,^theTe  being 
'nothing  in  the  case  to  show  that  her  testimony  tended  to 
violate  any  confidence  between  husband  and  wife,' — and 
that  the  statute  had  removed  the  disqualification  arising 
from  her  interest  or  that  of  her  husband  in  the  event  of  the 
suit." 

Carpenter,  Ex'r,  v,  Moore  et  al-  43  Vt.  399,  is  relied  upon 
by  the  defendant  as  an  authority  for  excluding  the  adminis- 
trator Wiliey  from  testifying,  on  account  of  the  interest  of 
his  wife  in  the  event  of  the  suit.  That  was  an  appeal  from 
the  probate  of  a  will.  On  the  trial  in  the  County  Court  the 
wife  of  one  of  the  appellants  was  rejected  as  a  witness,  and 
also  the  wife  of  one  of  the  lieirs  of  the  estate  of  the  testate, 
who  was  not  a  party  of  record  to  the  suit.  Judge  Peck,  in 
rendering  the  decision,  speaking  of  the  statute  of  IS'yi, 
says:  "  Under  the  statute  in  question,  it  must  be  regarded 
as  settled,  that  when  the  husband  is  living  and  a  party  to 
tho  suit,  and  the  wife  not  a  party,  the  wife  is  not  a  compe- 
tent witness," — citing  authorities.  Hence  the  wife  of  the 
appellant  was  properly  excluded.  Again:  "  But  where  the 
husband  is  not  a  party  to  the  suit,  either  real  or  nominal, 
but  interested  only  collaterally  in  the  event  of  the  suit,  as 
being  bail  for  costs,  or  in  other  like  manner,  the  wife, 
though  not  a  party  to  the  suit,  is  not  rendered  incompetent 
by  the  miritul  relation,'" — iiitin?  Rut.  &  B.  R.  R.  Co.  v. 
Lincoln's  Estate,  supra.  He  further  says:  "It  is  insisted 
on  the  part  of  the  defence  that  that  case  is  an  authority  for 
the  admission  of  the  wife  of  Artemus  C.  Powers,  he  not 
being  a  party  to  the  suit;  at  least,  not  a  party  of  record. 
This  position  is  sound,  if  this  suit  or  proceeding  is  to  be  re- 
garded simply  in  the  light  of  an  ordinary  suit  between  party 
and  party,  and  the  intercit  of  the  heirs  not  parties  of  record, 
as  collateral  merely,  and  to  have  only  the  same  effect  as  the 
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interest  arising  from  being  bail  for  costs,  or  other  collateral 
interest  of  like  character."  He  then  proceeds  to  state  that 
the  proceedings  for  the  probate  of  a  will  bind  all  the  heirs,' 
and  make  them  in  effect  all  parties,  whether  parties  to  the 
record  as  contestants  of  the  will  or  not.  The  decision 
recognizes  the  authority  of  But.  &  B.  JR.  R.  Co.  v.  Lincoln's 
Estate,  to  the  fullest  extent,  but  holds  that  Artemus  C.  Pow- 
ers, though  not  a  party  to  the  record,  was  a  real  party  to 
the  proceeding,  and  for  that  reason  his  wife  was  properly 
excluded  as  a  witness.  Wheeler  v.  Wheeler's  Estate,  47  Vt, 
G'}7.  also  relied  upon  by  the  defendant,  was  an  appeal  by 
one  of  the  heirs  to  the  estate  from  the  decree  of  tlie  Probate 
Court  distributing  the  estate,  in  which  the  appeUant  was 
charged  with  82,000  as  an  advancement.  It  is  apparent  that 
all  the  heirs  to  the  estate  were  real  parties  to  the  decree  ap- 
pealed from,  whether  they  were  named  as  parties  to  the 
record  or  not.  Each  heir's  share  in  the  estate  was  involved 
in  the  decree  appealed  from,  and  was  increased  or  dimin- 
ished by  the  result  of  the  appeal  suit.  Neither  Carpenter. 
Ex'r,  V.  Moore  et  al.,  nor  Wheeler  v.  Wheeler's  Estate,  con- 
travenes the  doctrine  announced  in  Williams  v.  Baldwin, 
stqjra,  held  in  Rut.  &  B.  R.  R.  Co.  v.  Lincoln's  Estate, 
supra,  and  recognized  by  subsequent  decisions,  that  the 
husband,  to  render  the  wife  incompetent  as  a  witne.'^s,  must 
be  an  actual  or  real  party  to  the  suit,  or  proceeding;  and 
conversely,  to  render  the  husband  incompetent,  the  wife 
must  be  an  actual  or  real  party  to  the  suit  or  proceeding; 
that  an  interest  alone  in  the  event  of  the  suit,  by  one,  does 
not  render  the  other  party  to  the  coverture  incompetent  to 
testify,  the  disqualifying  element  of  interest  alone  having 
been  removed  by  the  statute  of  18.53.  Upon  this  view  of  the 
law  as  settled  by  the  decisions  of  this  court,  the  plaintiff, 
without  regard  to  the  so-called  release,  was  competent  to 
testify:  and  the  referee  did  not  err  in  receiving  and  consid- 
ering his  testimony.  If  rendered  incompetent  by  the  in- 
terest of  his  wife  as  heir  to  the  estate,  Baxter,  Adm'x,  v. 
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Buck,  10  Vt.  648,  and  Hopkinson,  Adm'x,  v.  Guildhall,  19  Vt. 
53a,  are  conclusive  that  the  release  was  insuiHciout  to  re- 
move the  incompetency. 

II.  It  is  contended  that  the  referee  erred  in  refusing  to 
consider  the  defendant's  testimony.  It  was  offered  and  re- 
ceived, on  three  distinct  grounds,  and  then  not  considered; 
as  the  referee  concluded  it  was  inadmissible.  Dow  was 
living,  in  regard  to  the  contract  with  whom  the  first  offer 
was  made.  That  contract  was  evidenced  by  a  deed  which 
could  not  be  enlarged,  lessened,  nor  varied  by  parol  testi- 
mony. Hence  he  could  not  properly  be  allowed  to  testify 
to  the  contract  although  the  other  party  thereto  was  living, 
BO  as  to  be  within  the  proviso  or  exception  to  sec.  10u;i,  R.  L. 
If  the  other  facts  offered  to  be  shovvn  under  this  and  the 
second  offer  could  be  held  to  be  collateral  to  the  issue  on 
trial,  and  so  within  the  decisions  on  that  subject, — in  regard 
to  which  no  decision  is  made, — under  the  findings  of  the 
referee  they  were  wholly  immaterial  to  any  issue  not  found 
by  the  referee  in  favor  of  the  defendant.  The  boundaries 
of  the  defendant's  subsequent  purchases,  so  far  as  affecting 
this  suit,  are  found  in  favor  of  the  defendant.  The  matters 
embraced  in  the  third  offer  bore  directly  upon  the  main 
issue  on  trial, — whether  the  defendant  had  wrongfully  set 
back  the  water  of  the  stream  upon  the  premises  of  the 
intestate.  The  statute  excludes  him  frojn  being  a  witness 
in  regard  to  such  matters.     R.  L.  s.  100;t. 

HI.  The  allowance  of  the  testimony  of  R,  M.  Harvey 
was  in  the  discretion  of  the  referee.  Neither  the  County 
Court,  nor  this  court,  in  revising  the  action  of  the  County 
Court,  will  disturb  the  report  of  a  referee  for  not  observing 
the  usual  order  in  admitting  testimony,  unless  the  party 
*  complaining  affirmatively  shows  that  he  has  thereby  suf- 
fered substantial  injustice. 

IV.  Yielding  by  the  defendant  to  the  intestate's  demands 
to  have  the  water  drawn  down,  when  it  set  back  upon  the 
premises  of  the  intestate,  and  offering  to  buy  the  right  to 
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flow  the  intestate's  premises,  were  an  interruption  of  any 
right  which  the  defendant  might  otherwise  have  acquired 
by  advei-se  use.  Such  use  open,  notorious,  and  especially 
wlieu  known  to  the  other  party,  is  evidence  that  it  is  under 
a  claim  of  right.  Aa  was  said  by  Judge  Veazby,  in  a  case 
at  the  last  term  in  Windsor  County,  such  use,  or  acts,  may 
declare  that  they  are  done  under  a  claim  of  right,  as  effect- 
ively as  the  words  of  the  claimant.  But  the  party  attempt- 
ing to  establish  a  prescriptive  right,  or  easement,  in  the 
premises  of  another  by  his  acts,  may,  as  clearly  as  with 
words,  announce  to  the  owner  of  the  premises  sought  to  be 
subjected,  that  by  his  acts  thereon  he  is  claiming  no  right. 
This  the  defendant  unmistakably  said  to  the  intestate  by  his 
acts,  when  he  drew  down  the  water  upon  complaint,  and  of- 
fered to  buy  the  right  to  flow  the  premises  of  the  intestate; 
especially,  when  at  such  times  he  made  no  claim  that  heliad 
a  right  to  set  the  water  back  upon  the  intestate's  premises. 
But  it  is  contended  that  the  report  does  not  show  but  that 
the  defendant  had  enjoyed  the  right  for  more  than  fifteen 
years  before  he  compliel  with  such  demands,  or  made  such 
offer.  If  this  were  so,  the  right  would  have  become  estab- 
lished as  fully  as  if  conveyed  to  the  defendant  by  deed,  and 
could  not  be  waived  or  interrupted  by  such  acquiescence  or 
offer.  It  is  for  the  defendant  to  establish  that  the  intestate's 
premises  have  become  servient  to  his  by  fifteen  years  unin- 
terrupted adverse  use.  The  referee  only  finds  such  a  period 
of  adverse  use  established,  providing  the  acts  specified  are 
not  an  interruption.  The  specified  acts  being  an  interrup- 
tion in  the  defendant's  adverse  use  of  the  intestate's  prem- 
ises, the  referee  has  not  found  his  right  established.  As  no 
right  to  recover  damages  for  setting  the  water  back  upon 
the  land  purchased  by  the  intestate  of  McConnell  and  East-  • 
man  and  wife  is  found  by  the  referee,  it  is  immaterial  to 
consider  how  the  plaintiff's  riglit  of  recovery  would  be  af- 
fected for  an  invasion  of  the  intestate's  right  to  that  tract 
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of  land,  by  the  fact  that  the  defendant  was  in  the  adverse 
use  of  this  right  when  the  intestate  purchased. 

v.  We  do  not  find  any  facts  reported  raising  the  ques- 
tion of  contributory  negligence;  nor  any  such  facts  found 
in  regard  to  the  highway  bridge,  as  affects  the  plaintiff's 
right  of  recovery. 

VI.  The  referee,  early  in  his  report,  states  that  the  plain- 
tiff conceded  that  he  could  recover  only  for  damages  sus- 
tained within  six  years  before  the  commencement  of  suit. 
It  is  to  ba  presumed,  until  there  is  something  found,  or 
shown,  to  the  contrary,  that  he  has  confined  his  estimate  of 
damages  to  those  sustained  within  that  period.  His  find- 
ings confine  the  damages  to  the  rental  value  of  the  house 
within  that  period.  The  damages  to  the  house  as  a  struct- 
ure by  reason  of  dampness  and  decay  occasioned  by  the 
water  setting  back  into  the  cellar  must  be  presumed  to  have 
been  occasioned  within  the  same  period.  The  damages  to 
the  house  as  a  structure,  and  to  its  rental  value,  are  the  di- 
rect and  proximate  result  of  the  wrongful  act  of  the  de- 
fendant in  causing  the  water  of  the  stream  to  set  back  into 
the  cellar  of  the  house.  There  was,  therefore,  no  error  on 
a  referee's  report,  in  the  action  of  the  County  Court,  in  al- 
lowing the  plaintiff  to  recover  both  sums  found  by  the  ref- 
eree as  damages,  Tlie  damages  to  the  house,  as  a  structure, 
are  clearly  declared  for,  and  the  declaration  might  be 
amended,  if  necessary,  so  as  to  cover  the  damages  to  the 
rental  value  of  the  house.  On  this  holding  there  is  no  oc- 
casion to  consider  the  question  of  apportionment  of  the 
costs.  Besides,  on  the  facts  found,  setting  the  water  back 
upon  the  intestate's  water  privilege,  was  an  invasion  of  a 
right,  which  continued  sufficiently,  might  ripen  into  an 
easement,  and  entitles  the  plaintiff  to  recover  nominal  dam- 
ages.   The  result  is. 

Judgment  affirmed. 
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DANIEL  TARBELL  AND  GEORGE  TARBELL  v.   W. 
J.  TARBELL. 

[In  Chancery.] 

Mistake.   Former  Decree.  Estoppel.  Plea.  Answer.   Practice. 

1.  Tbe  rulethatalormerdeereaor  judgment  Is  a  barnpplies  only  to  the  mnlt^.r  in  Ittur; 

tbos,  tlie  oratora  conveyed  Iniid  to  the  derendnnt,  and  inducted  bj  mUtske  In  tlie 
deed  a,  strip  oF  land  owned  by  one  K.  K  bronjcUt  a  proceedini;  <a  equity  to  eu- 
join  tbe  dctendmit  from  Interfering  irlth  the  laud,  and  prevailed.  The  orators 
vers  vouched  la.  A  bill  liavInK  beea  brought  to  correct  tbe  deed;  Ihld,  that 
the  former  decree  via  not  a  bar;  mid  that  this  is  ijo,  alLlmuiih  tbu  master  In 
that  suit  found,  among  other  fai^ta,  that,  there  vt.i  no  mbtake  In  the  orators' 
deed  to  the  defendant,  and  Uiat  the  orators  iutended  to  convey  the  laud  in  dis- 
pute;—as  the  question  of  mistake  was  not  the  matter  lu  inane  In  that  proceed- 

2.  When  a  plea  of  former  decree  is  held  insufficient  as  a  bar,  od  moUon  it  may  stand 

ai  an  answer. 

Bill  in  chancery  to  correct  a  deed.  Heard  on  plea  in 
bar  to  the  bill,  December  Term,  ISsa,  Howell,  Chancel- 
lor.    Plea  allowed,  and  bill  dismissed. 

Tlie  defendant's  plea  set  forth  that,  A.  N.  King,  at  the 
December  Term,  1879,  brought  his  bill  of  complaint  against 
the  said  W.  J.  Tarbell,  alleging,  that,  he,  King,  was  the 
owner  of  the  land  in  question;  that  the  land,  "through  in- 
advertence or  mistake,"  was  included  in  the  deed  from 
Daniel  and  George  Tarbell  to  the  defendant;  and  that  he 
prayed  for  an  injunction  to  restrain  the  defendant  from  in- 
terfering with  the  land. 

The  plea  also  set  forth,  that,  the  said  defendant  put  in 
his  answer  to  the  said  King's  bill  of  complaint,  denying 
the  said  King's  title,  alleging  that  the  defendant  was  tlie 
owner,  and  that  there  was  no  inadvertence  or  mistake 
in  the  orators'  deed;  that  the  said  Daniel  and  George 
Tarbell  were  vouched  in ;   that  a  special  master  was  ap- 
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pointed  "to  try  and  determine  all  issues  of  fact";  and 
that  he,  "among  other  things,  reported  in  substance,  that 
the  said  six  feet  was  included  in  the  description  in  this 
defendant's  said  deed ;  that  he  failed  to  find  any  in- 
advertence or  mistake  in  making  said  description  in  de- 
fendant's said  deed;  but  found  that  Daniel  and  George  in- 
tended by  said  deed  to  convey  to  this  defendant  all  the 
land  described  in  said  deed,"  &c.;  and  further,  "that  said 
report  was  accepted  by  said  court  at  said  term,  and  a  de- 
cree rendered  thereon,  whereby  it  was  adjudged,  that  this 
defendant  has  no  right,  title,  or  interest,  in  and  to  the  said 
six  feet  strip  of  land,  as  by  the  record  thereof  now  re- 
maining," &c.;  and  that  no  appeal  was  taken. 

The  said  King's  bill  of  complaint  alleged  that,  he  and 
his  grantors  had  for  a  long  time  owned  and  occupied  the 
said  land:  that  the  defendant  was  attempting  by  force  to 
prevent  him  from  erecting  a  building  on  the  same;  "that 
your  orator  is  informed,  and  believes  that,  on  the  5th  day 
of  October,  A.  D.  18i;8,  Daniel  Tarbell  and  George  Tarbell 
deeded  to  said  William  J.  Tarbell  certain  land  adjoining  the 
said  lot  and  store- house  of  your  orator;  and,  as  your  orator 
is  informed  and  believes,  through  inadvertence  or  mistake, 
the  said  Daniel  and  George  included  in  their  said  convey- 
ance to  the  said  William  J,  Tarbell  six  feet  in  width  from 
the  easterly  side  of  your  orator's  said  piece,"  and  prayed 
for  an  injunction  to  restrain  the  defendant  from  interfering 
with  the  said  strip  of  six  feet  of  land. 

Although  the  master  found,  as  stated  in  the  defendant's 
plea,  that  there  was  no  mistake  in  the  orators'  deed  to  the 
defendant,  he  found  such  other  facts  that  the  Court  of 
Chancery  decreed  that  the  defendant  had  "no  right,  title. 
or  interest  in  the  six-feet  strip  of  land,  described  in  the 
orator's  bill,  and  that  the  title  of  the  orator  thereto  is  fully 
established";  and  made  the  injunction  perpetual  restrain- 
ing the  defendant  from  interfering  with  the  land;  and  no 
appeal  was  taken. 


49i  ORANGE  COUNTY, 
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The  decree  contained  the  substance  of  the  bill  of  com- 
plaint, and  that  part  of  the  master's  report  which  showed 
that  said  King  was  the  owner  of  the  land;  but  not  that 
part  relating  to  the  mistake  in  the  deed. 

Lamb  &  Tarbell  and  J.  J.  Wilson,  for  the  orators. 

The  decree  of  the  court  conclusively  shows  that  the 
judgment  in  the  former  suit  was  based  solely  upon  the 
master's  finding,  viz.:  King's  title,  and  not  on  the  finding 
that  there  was  "no  inadvertence  or  mistake."  The  former 
decree  is  not  an  estoppel.  Crandall  v.  Oallup.  Vi  Conn.  3t>5; 
Grayv.  Pingrij,  ir  Vt.  410;  Aihen  v.  Pnck,  li  Vt.  255;  People 
V.  Johnson,  38  N.  Y.  C^;  Woodgate  v.  Feet,  4i  N.  Y.  1; 
Church  V.  Chaptii,  35  Vt.  23;J;  Biirlen  v.  Shannon,  90  Mass. 
200;  Lea  V.  Lea,  lb.  403;  2  Smith  Lead.  Cas.  826;  HolberVs 
Estate.,  57  Cal.  257;  Lawrence  v.  Hunt,  10  Wend.  81;  Hawks 
V.  Truesdell,  09  Mass.  55~. 

Hunton  &  Stickney,  for  tlie  defendant. 

William  J.  Tarbell's  deed  was  a  warranty.  His  grantors 
had  notice  of  King's  suit.  The  same  claim  was  made 
tliere,  in  respect  to  said  deed,  as  is  now  made  by  Daniel 
and  George  Tarbell,  The  former  decree  is  a  bar  to  this 
proceeding.  Milf.  Eq.  PI.;  Adams  Eq.  [2G0];  1  Greenl.  Ev. 
89.  531-2,  n.;  Bigeloiv  v.  Winaor,  1  Gray,  2!)9;  3  Smith  Lead. 
Cas.  (Am.  Notes)  7'.t2;  Perkins  v.  Walker,  10  Vt.  144;  Gray 
V.  Piiigry,  17  Vt.  424;  Carpenter  v.  Pier,  30  Vt.  81;  Hodges 
V.  Eddy,  53  Vt.  434;  Baker  v.  Belknap's  Est.  3ii  Vt.  1«8; 
People  V.  Judges  of  Monroe,  1  Wend.    19;  Big.   Est.  84,  88 

110,  H. 

The  opinion  of  the  court  was  delivered  by 

Taft,  J,  This  bill  was  brought  to  correct  a  deed  given 
by  the  orators  to  the  defendant.  The  orators  claim  that  a 
strip  of  land,  six  feet  in  width,  belonging  to  A.  N.  King, 
was  included  in  the  descriptiou  in  the  deed  by  mistake. 
The  title  to  the  six  feet  in  controversy  has  been  adjudi- 
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cated  in  a  proceeding,  between  King  and  the  defendant, 
which  terminated  in  favor  of  King,  In  this  latter  proceed- 
ing, the  orators  were  vouched  in  by  the  defendant,  William 
J.  Tarbell,  to  defend  his  title;  and  William  J.  claims  that 
the  orators  are  bound  by  that  adjudication,  and  are  not  now 
at  liberty  to  litigate  the  claim  made  by  the  bill.  Such  is 
the  question,  as  the  defendant  claims,  presented  by  the  plea. 

What  has  once  been  judicially  determined  shall  not 
Ej^ain  be  made  the  subject  of  judicial  controversy;  a  person 
shall  not  be  twice  vexed  for  the  same  cause.  This  rule  is 
not  always  of  easy  application  in  practice.  It  extends  only 
to  the  matter  in  issue  or  points  in  controversy  upon  the  de- 
termination of  which  the  finding  or  verdict  was  rendered. 

Whether  the  description  in  the  deed  from  the  orators  to 
the  defendant  wasmade  through  mistake,  misapprehension,  i 

or  fraud,  was  not  a  question  litigated  in  the  King  suit.     It  | 

was  one  with  which  King  had  no  connection;  he  was  prose-  ] 

cuting  his  own  title;  and  any  disposition  of  that  question 
could  not  affect  the    one  as  to  the    reformation    of   the  I 

orators'  deed  to  the  defendant.  ] 

The  decree  of  the  Court  of  Chancery  is  reversed,  and  j 

cause  remanded  with  a  mandate  that  the  plea  be  disal-  j 

lowed,  but  upon  defendant's  motion  in  that  court,  the  plea  I 

may  stand  as  an  answer. 


WASHINGTON  COUNTY, 
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WASHINGTON  COUNTY.  MAY  TERM,  1S85. 

Present  :  Ross,  Taft,  Rowell,  and  Walker,  JJ. 

JOHN  CURRIER  v.  CONTINENTAL  LIFE  INS.  CO.  • 

Life  Insurance.     Husband  has  Insurable   Interest  in  Life 

of  Wife.     Presumption.     Receipt.     Harmless 

Emdence.     Profit». 

1.  Where  no  fact  is  shoiTu  as  to  the  wife,  us  thntshe  wih  Inaane,  or  an  Invalid.lho 

presumption  is,  that  (lie  hiishatid  has  an  insunilils  interest  In  her  lire. 

2.  The  qiiesllon  being  whether  tbe  plaintifF  had  paid  a  premium,  and  The  itefend- 

ant  having  issued  a  receipt  for  tlie  same  by  order  of  a  court  of  equity  in  Neir 
Hampshire;  Hrtd,  that  the  receipt  iras  siilHulent  proof  of  payment,  and  there- 
fore, tliat  it  was  Immaterial  wtietlier  the  reuord  o(  the  pruceedlnfcs  In  said 
court  was  properly  antheuticnted  or  not. 

3.  A  policy,  indorsett  vrltb  Uie  words,   "iritli  proHti,"  Is  nufflclent  proof  Ihnt  the 

plalnlirr  in  entitle<1  to  profit^,  and  tlie  admission  of  other  evidence  to  stiow  tb» 
same  tact.  If  error,  was  harnilesa. 

4.  The  company  Is  entitled  to  deduct  nu  unpaid  premium  note  from  tbe  amount  of 

the  policy. 

Assumpsit  to  recover  upon  a  contract  of  life  insurance, 
issueil  by  tlie  defendant  upon  tUe  life  of  Sarali  M.  Currier 
for  the  benefit  of  the  plaintiff.  Plea,  the  general  issue. 
tender,  and  offset.  Trial  by  jury,  September  Term,  ISSiS, 
Redfield,  J,,  presiding.     Verdict  ordered  for  the  plaintiff. 

The  policy  was  dated  November  14.  18(j5.  Sarah  M.  was 
the  wife  of  the  plaintiff,  and  her  death  occurred  February 

5.  1B.S3. 

It  was  conceded  by  the  defendant,  that  the  first  four 
premiums  of  $57^.70  each,  payable  by  the  terms  of  the 
policy  on  the  14th  day  of  November,  in  the  years  ISUS.  ISO';. 
lSf!7,  and  IPCS,  were  Keasonably  paid  by  the  said  John  Cur- 
rier by  his  notes  of  those  dates,  each  for  the  sum  of  ?'J8«.:J5, 
■  Heard,  TAay  Term,  1S84. 
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payable  to  said  defendant  or  order,  and  by  his  paying  the 
balance  of  said  several  premiums  in  cash.  To  show  the  pay- 
ment of  fifth  premium,  payable  November  14, 1809,  the  plain- 
tiff offered  in  evidence  a  document  purporting  to  be  a  copy  of 
record  of  the  Supreme  Judicial  Court  in  and  for  the  county  of 
Grafton,  in  the  State  of  New  Hampshire,  in  a  suit  in  equity 
in  favor  of  said  plaintiff  against  said  defendant,  brought  in 
1871,  in  which  said  Currier  claimed  that  he  had  paid  the 
fifth  annual  premium  on  said  policy  by  delivering  the 
amount  thereof  in  compliance  with  the  written  direction  of 
an  agent  of  the  defendant  to  an  expressman  to  be  sent  by 
express;  and  that  the  defendant  denied  said  premium  had 
been  received,  and  refused  to  treat  said  policy  as  in  force, 
and  in  which  suit  the  defendant  denied  the  claims  of  the 
plaintiff,  and  showed  that  said  premium  had  been  embez- 
zled by  said  expressman,  who  it  claimed  was  the  agent  of 
the  plaintiff.  But  the  court  adjudged  in  said  suit,  that  the 
policy  was  in  force,  and  that  said  defendant  should  treat 
said  policy  as  paid  up  in  full,  and  give  the  plaintiff  all 
such  rights  and  privileges  as  by  the  rules  and  regulations 
are  given  to  holders  of  paid-up  policies,  which  said  record 
purported  to  be  certified  by  Charles  B.  Griswold  as  clerk 
of  the  Supreme  Court  of  the  State  of  New  Hampshire  for 
the  County  of  Grafton,  with  the  certificate  of  Isaac  W. 
Hammond,  Deputy  Secretary  of  State,  attached,  that  said 
record  was  attested  in  due  form. 

It  appeared  from  the  testimony  of  Mr.  Hinkley,  a 
witness  for  the  plaintiff,  and  the  agent  who  took  the  appli- 
cation for  the  policy,  that  when  the  application  was  taken, 
he  represented  to  tlie  plaintiff,  that  the  defendant  expected 
to  make  fifty  per  cent  dividends  on  the  table  rates,  but 
that  there  was  no  guaranty,  or  absolute  promise,  tliat  any 
dividends  would  be  paid.  It  also  a])peared  by  said  Hink- 
ley's  testimony,  that  he  had  a  policy  in  the  defendant  com- 
pany for  $!i,0(X)  on  his  life  on  the  annual  life  rate;  that  he 
was  about  a  year  older  than  Sarah  M.  Currier;  that  he  had 
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made  a  computation  of  the  amount  due  on  the  plaintiiTs 
policy;  that  in  said  computation  he  had  allowed  dividends 
in  accordance  with  the  statement  of  dividends  received  by 
the  plaintiff,  so  long  as  they  were  received,  and  after  that 
he  had  allowed  dividends  in  the  same  proportion  that  he  had 
received  them  on  his  policy,  and  that  he  had  prepared  a 
statement  in  which  he  had  figured  the  amount  of  the  notes 
given  by  the  plaintiff  to  the  defendant,  and  applied  the  divi- 
dend toward  the  payment  of  the  notes.  The  plaintiff  offered 
said  statement  in  evidence,  the  admission  of  which,  and 
all  the  testimony  of  said  Hinkley  in  relation  to  said  state- 
ment, computation,  and  dividend,  was  objected  to  by  the 
defendant,  but  received,  subject  to  all  legal  objections,  to 
which  ruling  the  defendant  excepted. 

It  appeared  from  the  testimony  of  Mr.  Morley,  the  actu-w. 
ary  of  the  defendant,  a  witness  on  the  part  of  the  defend- 
ant, that  the  defendant  company  was  chartered  in  18(ia.  and 
commenced  business  in  18{>4;  that  it  was  chartered  and  did 
business  as  a  stock  company,  and  had  a  capital  stock,  and 
that  under  its  charter  it  had  the  privilege  of  issuing,  and 
had  issued,  policies  with  and  without  the  right  to  partici- 
pation in  the  profits  of  the  company;  that  said  company 
never  authorized  its  agents  to  promise  dividends,  or  make 
any  representation  in  regard  to  dividends;  that  said  com- 
pany never  determined  on  what  basis  to  divide  the  profits 
until  X808.  It  also  appeared,  that  on  the  settlement  of  the 
fifth  annual  premium  of  the  plaintiff's  policy  in  ISfii).  the 
defendants  allowed  a  dividend  of  887.50;  that  the  plaintiff 
paid  the  interest  on  said  notes  given  in  part  payment  of 
premiums  to  November  14,  1870;  and  that  since  that  date 
the  principals  and  interest  upon  said  notes  had  never  been 
paid. 

It  also  appeared  in  evidence  tliat  by  the  rules  and  regula- 
tions of  said  company  no  dividends  or  profits  had  been  de- 
clared by  the  directors  of  said  company,  payable  or  applica- 
ble on  policies  when  the  holders  thereof  had  not  paid  their 
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notes  or  the  interest  on  their  notes  which  had  been  given  in 
part   payment  of  premiums,   and  no   dividends  or   profits 
had  been  declared  which  were  payable  or  applicable  on  the 
plaintiff's  policy  since  ISfiSI. 
The  receipt,  referred  to  in  the  opinion  of  the  court,  was  : 

Policy  No,  «8.  Office  of  the  CoKTiNKKTAi,  ItfacRAsrs  Co., 

AnnTint  prtunlum,  tC73  TO '  uf  haktiturii,  conn. 

Uivideurt,  87  30  H:iri(ord,  Nov.  IS,  18fi9. 

I     Rpceived  <m  per  mnrfciii},  die  S  niiriual  pnyinent 

Gush  portion  of  prem.      giUS  40   due  Nov.  IS,  mm.  on  wiU-.j  No.  4TtJ,  lii>jiiri»K  tlie 
Intennt  on  aoles,  KS  Ti    lire  o[  Sarali  M.  CiirrW,  until  Nov.  15,   IHTU,  but 

llila  rsceipt  hIihII  not  be  viilid  uhImh  payment  la 

Totnl  cxsli  due,  S5^^  H  mule,  us  siHled  lu  Uie  niarKlu  heteor,  at  ur  before 

noon  o(  the  day  wbpii  diie,nnd  this  receipt  counler- 

I  BiBued  by  K  C.   Hendley,  Mgeut  at  Porisiuouth, 


i".  C.  Hbadlbt. 


N.  H, 

SoBT.  E.  Bbbckrr,  Secretary. 
Issned  pursuant  to  de<?ree  o(  S.  J.  Court  ol  tin 
SUile  of  New  Hampshire. 

KuBi.  E.  Ubechbr,  Sec';. 


Charles  W.  Porter,  for  the  defendant. 

The  record  of  the  New  Hampshire  court  was  not  prop- 
erly authenticated.  Rev.  St.  U.  S.  s.  005;  103  Mass.  28:t;  1 
Iowa,  l;-lWis.  45.  The  policy  did  not  promise  any  divi- 
dends of  profits,  and  no  claim  to  them  was  alleged  in  the 
declaration,  Hinkley's  testimony  was  not  admissible  to 
vary  the  terms  of  the  policy,  or  notes.  Bliss  Ins.  s.  375; 
Lamott  V.  Ins.  Co.  17  N.  Y.  199;  40  N,  J.  L.  5(58;  Ins.  Co.  v. 
Mowry,  90  U.  S.  545.  The  plaintiff  had  no  insurable  inter- 
est in  the  life  of  his  wife.  Bliss  Ins.  p.  10.  There  is  no  es- 
toppel because  of  Hinkley's  representations.  Ins.  Co.  v. 
Mowry,  supra;  Durant  v.  Pratt,  66  Vt.  27'i. 

S.  C.  Sburtleff.  for  the  plaintiff. 

The  question,  whether  the  plaintiff  had  an  insurable  in- 
terest in  the  life  of  his  wife,  is  not  in  the  case.  If  there  is 
any  reason  why  the  contract  is  void,  the  defendant  must 
show  it.  The  court  will  not  presume  it.  But  as  the  earn- 
ings of  the  wife  belong  to  the  husband,  he  has  an  insurable 
interest  in  her  life.  The  plaintiffs  evidence  was  admissible. 
Brooks  v,  Phenix  Life  Ins.  Co.  8  Reporter,  774. 


WASHINGTON  COUNTY, 
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The  opinion  of  the  court  was  delivered  by 

Taft,  J.  I.  After  the  teetimony  was  closed,  the  defendant 
moved  that  a  verdict  be  directed  in  its  favor  on  the  ground 
that  the  plaintiff  had  not  proved  an  insurable  interest  in  the 
life  of  his  deceased  wife,  the  said  Sarah  M.  Currier,  The 
motion  was  denied.  The  defendant  insists,  that  the  plaintiff 
had  no  insurable  interest  in  the  life  of  his  wife,  and  that, 
therefore,  the  contract  was  against  public  policy  and  void. 
This  objection  would  have  come  with  more  grace  from  the 
defendant,  at  the  time  it  was  asked  to  enter  into  the  con- 
tract, and  before  the  receipt  of  nearly  three  thousand  <iol- 
lars  of  the  plaintiff's  money.  As  Parker,  Ch.  J.,  said  in  the 
leading  case  of  Lord  v.  Dall,  Vi  Mass.  115,  where  a  like  ob- 
jection was  made  :  "  Nor  can  it  be  easily  discerned  why 
the  underwriters  should  make  this  a  question  after  a  loss 
has  taken  place,  when  it  does  not  appear  that  any  doubts 
existed  when  the  contract  was  made,  although  the  same 
subject  was  then  in  their  contemplation." 

Admitting  that  the  rule  as  to  the  interest  necessary  to  sup- 
port a  contract  of  life  insurance  is,  that  the  interest  must 
be  a  pecuniary  one,  we  think  that  where  no  facts  are  shown 
in  relation  to  the  wife,  the  presumption  is,  that  the  hus- 
band has  an  insurable  pecuniary  interest  in  her  life.  He  is 
entitled  to  her  services.  There  are  many  cases  where  she 
is  the  real  support  of  her  husband  and  family,  or  as  is 
sometimes  said,  she  is  the  "man  of  the  house."  In  all  or- 
dinary cases  the  husband  has  a  deep  interest  in  the  con- 
tinued life  of  the  wife.  Cases  may  exist  where  the  husband 
has  no  interest  whatever  in  his  wife's  life.  She  may  Be  a 
burden, — a  hopeless  maniac,  or  invalid:  and  such  facts  may 
require  the  application  of  a  different  rule.  There  are  none 
such  in  this  case:  and  we  only  hold  that  the  presumption  is, 
tliatthe  wife  is  a  help-meet,  and  the  husband  has  an. inter- 
est of  a  pecuniary  nature  in  her  living. 

II.  The  defendant  was  entitled  to  five  premiums  on  the 
policy  in  question.    The  payment  of  four  was  conceded. 
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The  company's  receipt  for  the  fifth  was  in  evidence.  (See 
statement  of  the  case.)  The  payririentaa  per  the  receipt  waa 
conceded.  It  was  immaterial  then  whether  the  record  of 
the  proceedings  in  New  Hampshire  was  properly  authenti- 
cated or  not.  If  the  receipt  was  actually  given,  what  dif- 
ference does  it  make,  whether  it  was  given  voluntarily. or 
as  the  result  of  a  controversy  ?  There  is  no  question  of 
duress  in  the  case,  and  we  think  the  payment  was  shown 
by  the  receipt,  and  do  not  pass  upon  the  question  as  to  the 
record.  That  the  company  was  compelled  to  give  the 
receipt  by  decree  of  court  does  not  change  its  force  or  ef- 
fect. 

III.  The  policy  was  issued,  indorsed,  with  the  words, 
"with  profits,"  and  hy  force  of  the  indorsement  the  plain- 
tiff was  entitled  to  profits.  Such  being  his  right  by  the 
contract,  the  admission  of  parol  testimony,  with  the 
prospectus  and  circulars,  to  show  such  right,  if  error,  was 
harmless.  The  plaintiff  was  entitled  to  profits  by  the  terms 
of  his  contract,  without  further  testimony. 

IV.  The  defendant  had  the  right  to  deduct  from  the 
amount  of  the  policy  the  sum  due  from  plaintiff  upon  the 
notes  given  by  him  in  part  payment  of  the  premiums.  The 
only  evidence  of  profit  was  that  of  the  witness  Hinkley; 
and  as  no  question  was  made  by  defendant  but  that  it  was 
correct,  if  the  plaintiff  was  entitled  to  profits,  we  perceive 
no  error  in  the  ruling  of  the  court  directing  a  verdict  for 
the  face  of  the  policy  with  profits  according  to  the  Hinkley 
statement,  deducting  the  amount  of  the  plaintiff's  notes,  and 
its  judgment  is  affirmed. 


WASHINGTON  COUNTY, 


MiJ)una1d  v.  Smith. 


DAVID  Mcdonald  v.  jacob  smith.* 

Usnry.      Equitable  Offset     Court  of  Chancery   to  Compel 
Offset. 

1.  The  plalntlfF  broiight  thin  actino  ngaln^t  thu  der^udant  to  recover  for  uiiirf  paid 
to  lilin  in  nulex  owned  by  bim  nnd  hia  tion.  Tlie  iiote^  bnd  been  Hold,  merged 
ill  fi  judpneni  In  the  nnnie  of  the  purcliaser,  repupohased,  and  Ibe  murt(:ii(W 
securing  tliem  fnrecloaed  bj  tbe  defendant  nnd  liia  son.  Tbe  aecurity  iiruvine 
to  be  leM  tlian  the  debt,  and  uo  offaec  allowable  At  Uw,  the  defendant  mid  his 
SOD  brought  a  bill  in  eqnity,  prayiuR  th»l  the  excess  might  he  ofTsel  to  the 
usury,  and  prevailed  In  that  proceeding;  but  no  offset  could  be  then  miule.  as 
no  counter  claim  vras  pending  in  that  court;  Ihl'I,  that  the  defendant  was  eu- 
tllled  to  have  the  amount  which  Ibe  note^  exceeded  the  security  oSset  to  the 
usury. 

a  the  right  of  set  off,  aud 


General  Assumpsit  to  recover  usury.  Pleaa  in  bar  and 
offset.  Heard  by  the  court,  March  Term,  1884,  Powers,  J., 
presiding.  Judgment  for  the  plaintiff  to  recover  H5'-i.7'i, — 
the  amount  of  tlie  usury;  and  that  his  attorneys  have  a  lien 
on  tlie  damages  and  costs  for  their  fees.  See  Jacob  &  Guy 
Smith  V.  David  McDonald,  SC  Vt.  305,  where  is  reported  the 
suit  in  equity  to  compel  this  offset. 

Heath  tS:  Caiieion,  for  the  plaintiff. 

J.  A.  &  George  W.  Wing,  for  the  defendant, 

Tlio  opinion  of  the  court  was  delivered  by 

RovfE,  Ch.  J.  Tlie  writ  in  this  case  was  made  returna- 
ble to  the  September  Term,  1877.  The  suit  was  brought  to 
recover  back  usurious  interest  paid  to  the  defendant  on  two 
notes,  one  for  §;(,.'5W  and  the  other  for  $1,5()0.  The  usury 
paid  on  the  8;3.5iKl  note  was  deducted  from  the  decree  ob- 
tained in  procee<lings  brought  to  foreclose  a  mortgage  given 

■Heard,  May  Term,  IStil,  nhen  Butck,  Ch.  J.,  waspreseut. 
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to  secure  its  payment.  After  the  payment  of  the  usury  by 
the  plaintiff,  which  it  is  found  was  paid  on  the  81,500  note, 
the  defendant  and  son  sold  the  note  to  J.  W.  Brown,  and 
guaranteed  the  same.  Brown  sued  the  note  and  recovered 
judgment,  but  nothing  was  collected  on  the  judgment; 
Smith  and  son  then  bought  back  the  note  and  judgment  and 
foreclosed  the  mortgage  given  to  secure  the  same  in  their 
own  name. 

Smith  and  son  brought  a  bill  in  equity  returnable  to  the 
March  Term,  1881,  praying  that  the  amount  due  on  the 
judgment  recovered  in  the  name  of  Brown  might  he  offset 
to  the  usury  paid  by  the  plaintiff.  An  answer  was  filed  ad- 
mitting all  the  facts  set  forth  in  the  bill,  and  the  chancellor 
granted  the  prayer  of  the  bill,  and  ordered  the  case  re- 
ferred to  a  master  to  find  the  amount  due  on  the  judgment 
after  deducting  the  value  of  the  land.  An  appeal  was  taken 
from  that  order,  and  it  was  affirmed;  and  the  master  then 
proceeded  to  ascertain  the  amount  due  on  the  judgment 
and  the  value  of  the  land,  and  reported  that  there  was  due 
on  the  judgment,  after  deducting  the  value  of  the  land,  on 
the  12th  day  of  March,  1884.  $708,40,  and  that  the  usurious 
interest  paid  by  the  plaintiff  amounted  on  the  10th  of  April, 
1884.  to  $153.72.  That  decision  determined  the  right  of  the 
defendant  to  have  the  amount  due  upon  the  judgment,  oras 
much  thereof  as  might  be  required,  offset  against  the  claim 
made  by  the  plaintiff  on  account  of  usury  paid  on  the  note. 

The  power  of  a  court  of  equity  to  compel  offsets  that  are 
not  allowable  at  law  has  always  been  admitted;  and  it  was 
because  the  offset  claimed  could  not  be  made  in  tlie  suit  at 
law  that  the  orators  were  compelled  to  ask  the  aid  of  a  court 
of  equity  to  compel  it.  The  office  of  the  bill  was  to  ascer- 
tain if  anything  was  equitably  due  to  the  orators  that  should 
be  offset;  and  it  having  been  ascertained  that  tliere  was,  it 
was  competent  for  the  court  to  direct  when  and  how  the  off- 
set should  be  made.  Ferris  &  Ferris  v.  Burton,  1  Vt.  439; 
Downer  v.  Baxter,  17  Vt.  518.     The  offset  could  not  be  made 
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in  the  equity  suit;  for  there  was  no  counter  claim  pending 
in  that  court,  to  which  the  offset  could  be  applied.  We  re- 
gard what  was  done  in  the  equity  suit  as  equivalent  to  a 
direction  that  the  offset  should  be  made  in  this  court. 

It  is  claimed,  that  the  attorneys  of  the  plaintiff  have  a 
lien  for  the  amount  for  which  judgment  would  have  been 
rendered,  without  any  offset  being  made,  which  is  superior 
to  the  right  of  the  defendant  to  have  it  made. 

When  this  suit  was  commenced  the  plaintiff  was  equita- 
bly indebted  to  the  defendant  in  a  sum  much  larger  than 
the  amount  of  the  usury  that  the  suit  was  instituted  to  re- 
cover back;  so  that  the  suit  was  instituted  and  has  been 
prosecuted  in  the  attempt  to  enforce  an  inequitable  claim. 
The  court  in  Walker  v.  Sargeant,  14  Vt.  247,  adopted  the 
rule  that  prevailed  in  the  Court  of  Common  Pleas  in  En- 
gland, that  an  attorney's  lien  was  subordinate  to  the  right  of 
Bet  off,  and  was  subject  to  the  equitable  claims  of  the  par- 
ties in  the  cause.  In  Mohawk  Bank  V.  Burrows,  6  Johns.  Ch., 
it  was  held  that  an  attorney's  or  solicitor's  lien  for  his  costs 
does  not  affect  the  equitable  right  of  set  off  between  the 
parties;  that  the  lien  extends  only  to  the  clear  balance  re- 
sulting from  the  equity  between  the  parties.  See  3  Kent 
Com.  041.  The  prevailing  rule  in  the  courts  of  this  country 
seems  to  be  that  an  attorney's  lien  is  only  co-extensive  with 
the  rights  of  his  client.  That  rule  is  applicable  here,  and 
the  right  of  set  off  must  be  held  superior  to  the  lien  claimed 
by  the  attorneys. 

The  judgment  is  reversed,  and  judgment  for  defendant 
under  his  plea  in  offset  forSG14.08,  with  interest  from  March 
12,  1884,  and  costs. 
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EVANS  McCRILLIS  v.  F.  H.  ALLEN.* 
Fraud.     Trover.    Practice. 

1.  Tbe  title  to  property  does  not  pAsa  nhea  possession  Is  obtnlned  by  traud;  thus, 

the  defendniit  (alsely  representlD$;  himitelt  (o  be  one  of  a  tirm  at  prodnce  com- 
mission mercliants  in  Boslon.  induced  the  plnlntifF  to  send  poultry  to  said  Arm 
to  be  sold  on  commission,  wlib  tlie  fmiidiilent  purpose  of  obcaiQing  it  without 
pitying  for  It;  Held,  tlist  the  property  did  not  pass,  and  that  trover  would  lis 
for  the  conversion. 

2.  Whan  the  [acta  are  found  by  the  court  belotv,  the  only  pnrfMne  of  a  reference  to 

tiie  evidence,  li,  to  enable  the  Supreme  Court  to  ascertain  whether  It  supported 
the  facta  found. 

Trover  for  the  conversion  of  poultry.  Heard  by  the 
court,  March  Term,  1884.  Powers,  J.,  presiding.  Judgment 
for  the  plaintiff.  The  exceptions  referred  to  the  testimony, 
and  stated:  "The  court  found  that  the  representations 
made  to  the  plaintiff  by  the  defendant  were  false  and  fraud- 
ulent, and  were  made  for  the  purpose  of  fraudulently  get- 
ting possession  of  the  plaintiff's  property,  without  paying 
therefor;  and  the  consignment  to  Austin  &  Co.  was  a  mere 
scheme  to  give  to  the  contemplated  fraud  the  form  of  a  bail- 
ment in  order  t^  accomplish  such  fraudulent  purpose."  Tlie 
defendant  did  not  appear  at  trial,  except  by  counsel. 

It  appeared  from  the  plaintiff's  evidence,  that-he  resided 
in  Marshfield;  that  the  defendant  drove  to  his  place  on  the 
13th  day  of  December,  1S81,  and  represented  himself  to  be 
a  member  of  a  firm  or  company  of  produce  commission 
merchants  in  Boston,  at  the  same  time  passing  to  the  plain- 
tiff the  company's  printed  card,  which  read:  "J.  N.  Austin  & 
Co.,  Produce  Commission  Merchants.  Hay,  butter,  poultry," 
&c.  It  further  appeared  that  the  poultry  was  sent  to  said  com- 
pany on  the  19th  and  received  on  the  21st  day  of  December, 
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to  be  sold  on  commission.  The  plaintiff  testified  concerning 
the  company,  among  other  things,  that  he  heard  soon  after 
the  poultry  was  sent,  that  it  "was  a  bogus  concern,  that 
they  had  gone  up,  failed,  and  run  away." 

John  G.  Wing,  for  the  defendant. 

There  was  no  evidence  to  support  the  findings  of  the  court. 
The  defendant's  representations  as  to  his  or  his  firm's  re- 
sponsibility are  not  actionable.  Fisher  v.  Brown,  1  Tyl, 
387;  Dyer  v.  Tilton,  23  Vt.  313;  Jade  v.  Woodburn,  27  Vt. 
415;  18  N.  Y.  206;  6  Wend.  77;  7  Tauu.  59. 

J.  P.  Lamson,  for  the  plaintiff. 

The  evidence  was  sufficient  to  support  the  findings  of  the 
court.     Kelton  v,  Leonard,  54  Vt.  230. 

The  opinion  of  the  court  was  delivered  by 

RoYCE,  Ch.  J.  The  only  purpose  to  be  subserved  by  a 
reference  to  the  evidence,  where  the  facts  are  found  by  the 
court,  is,  to  enable  this  court,  upon  the  hearing  of  the  ex- 
ceptions, to  ascertain  from  an  examination  of  it  whether  it 
supported  the  facts  found.  We  are  well  satisfied  that  in  this 
case  the  court  was  justified  in  finding  the  facts  reported 
upon  the  evidence;  and  the  findings  must  be  regarded  as 
conclusive. 

The  only  question,  then,  is,  can  the  plaintiff,  upon  the 
facts  found,  maintain  an  action  of  trover?  He  was  induced 
to  part  with  the  possession  of  his  property  upon  false  and 
fraudulent  representations  made  to  him  by  the  defendant, 
and  made  for  the  purpose  of  fraudulently  getting  possession 
of  the  property  without  paying  therefor;  and  the  consign- 
ment of  said  property  to  Austin  &  Co.,  which  the  defendant 
procured  the  plaintiff  to  make,  was  a  scheme  to  give  to  the 
contemplated  fraud  the  form  of  a  bailment,  in  order  to  ac- 
complish the  fraudulent  purpose. 

XJpou  such  a  state  of  facts  we  are  not  inclined  to  be  astute 
in  criticising  the  form  of  action  adopted  by  the  plaintiff  to 
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r  for  the  property  of  which  he  has  been  so  defrauded; 
but  we  think  there  is  abundant  authority  to  sustain  this  form 
of  action.  In  the  fourth  edition  of  Benjamin  on  Sales,  sec. 
433,  it  is  said  that  where  one  obtains  possession  of  the 
goods  of  another  by  fraud,  no  property  passes  to  him  from 
the  true  owner.  The  title  remains  in  the  owner;  and  he 
may  maintain  replevin  to  recover  the  possession,  or  trover 
for  the  conversion.  That  principle  has  been  recognized  and 
acted  upon  in  this  State,  in  the  cases  of  Field,  Morris  & 
Co,  v.  Stearns,  42  Vt.  IOC;  Poor  v.  Woodburn,  25  Vt.  «34; 
Fitzsimmons  v.  Joslyn,  31  Vt.  129,  and  other  cases  referred 
to  on  page  C14  of  Roberts'  Digest, 

There  was  no  error  in  the  judgment  of  the  County  Court, 
and  it  is  affirmed. 


D.  H.  DOWNING  v.  LYFORD  &  SENTER.  • 

[In  Chancery.]  ' 

Sheriff's  Sale  to  his  Agent  Void. 

Wbea  a  sheriff  sella  property  at  public  anctloo  on  an  eiecutloQ  U>  lila  agent,  and  the 
aKGit  bid9  it  oR  with  tlis  ta<;ic  nndentandiiiK  that  llie  sheriff  was  to  have  it  and 
pay  [or  it,  ibe  execntion  creditor  being  Ignorant  of  the  transaction,  such  sale 
nmy  be  declared  void  by  a  court  of  equity. 

Bill  in  Chancery.  Heard  on  bill,  answer,  traverse, 
master's  report  and  exceptions  thereto,  March  Term,  1884. 
Powers,  Chancellor,  rendered  a  decree  for  the  orator  ac- 
cording to  the  prayer  of  the  bill. 

The  defendant  Lyford  was  a  deputy  sheriff,  and  as  such 
sold  the  property  in  question, — butter-tub  machinery,  &c., — 
on  an  execution  issued  against  the  orator.  The  bill,  among 
other  things,  alleged,  that,  at  the  sale,  "the  name  of  Sen- 
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ter  was  used  to  bid  off  the  property  for  the  said  Lyford,  as 
the  said  Lyford  could  not  bid  in  the  same  in  his  own  name 
and  hold  the  same";  and  prayed,  that  "the  court  will  set 
aside  said  sale  and  order  the  defendants  to  deliver  up  said 
property  to  your  orator." 

The  master  found,  in  part  : 

"That  while  there  had  been  no  express  contract  of  sale 
and  purchase  of  the  machinery  as  between  Mr.  Senter  and 
Mr,  Lyford,  still  it  was  the  expectation  and  tacit  under- 
standing of  both  that  in  the  final  settlement  of  their  mat- 
ters, if  not  before,  Lyford  would  account  at  some  fair  and 
satisfactory  price  to  Senter  for  the  same,  and  that  Senter 
knew,  or  felt  satisfied,  when  he  bid  off  the  machinery,  that 
Lyford  would  take  it  off  his  hands,  and  allow  therefor  $1^5, 
if  he  could  not  get  it  for  less," 

Geo.  W.  Win^,  for  the  orator,  cited,  to  prove  that  the  of- 
ficer had  no  right  to  bid  off  the  property :  Woodhury  v. 
Parker,  19  Vt.  353;  Farniim.  v.  Perry  &  Tr.  43  Vt,  473, 

John  H.  Senter  and  Pitkin  &  Hase,  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

Taft,  J,  The  defendant  Lyford's  title  to  the  property  de- 
pends upon  the  validity  of  the  sale  on  the  execution  of 
Colby  against  the  orator.  Lyford  was  the  officer  who  made 
the  sale,  and  Senter  bid  off  the  property.  Lyford  wanted 
it,  and  Senter  evidently  did  not.  At  the  time  it  was  bid  off 
it  was  the  expectation  and  tacit  understanding  of  both 
Lyford  and  Senter  that  Lyford  should  have  it  and  pay  for 
it.  It  was  in  fact,  although  not  in  form,  a  sale  to  Lyford. 
As  such,  the  orator,  having  in  no  way  affirmed  or  consented 
to  it,  has  the  right  to  have  it  declared  void.  It  is  unneces- 
sary to  pass  upon  the  other  questions  in  the  case. 

The  decree  is  affirmed,  and  cause  remanded. 
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Audita  Querela.    Malicious  Prosecution.    Judgment 
of  Justice  of  Peace. 

1.  Audita  q^tercln,  under  our  gtatDte,~R.  L.  bs.  338,  1420, — will  not  lie  to  set  aside  an 

frmiieout  iiidii;mf  at  ot  ajiiatii;e  o[  tlie  peace  wliea  he  has  ramplete  jurisdic- 
tion ;  tlius,  Che  defendant  broaght  an  autiun  ngKiiiistthe  plaliitifF  befuru  a  justice 
ol  lUe  peace  lor  malkioui  proieciition  ot  a  civil  suit,  and  Dl>taiuBd  a  judKmeiit, 
while  the  original  action  was  pendiiic  in  the  County  Court ;  Il-ld.  that  Ibe 
judenient,  though  eiroueous.  could  not  be  set  aside  by  audita  qjicrela. 

2.  Jurisdiction  defined. 

Audita  Querela.  Heard  od  demurrer  to  the  complaint, 
March  Term,  1885,  Powers,  J.,  presiding.  Demurrer  over- 
ruled. 

It  was  alleged  in  the  complaint,  that  the  plaintiff  in 
February,  1883,  brought  an  action  of  trespass  and  trover 
against  said  Morse  before  a  justice  of  the  peace  for  the  con- 
version of  ahorse  and  obtained  a  judgment;  that  thereupon 
the  defendant  appealed  to  the  County  Court,  and  that  said 
suit  was  still  pending  for  trial  on  its  merits;  that  said 
Morse,  well  knowing  that  he  had  no  cause  of  complaint 
against  this  plaintiff  in  regard  to  said  trover  and  trespass 
suit,  but  wilfully  intending  to  injure,  vex  and  harass  your 
complainant,  without  any  legal  right  or  justifiable  excuse, 
andhavingbeensoadvised  by  counsel,  did  on  the  20th  day  of 
February,  A.  D.  1884,  commence  a  suit  for  a  maheious  pros- 
ecution against  your  complainant  returnable  before  W.  G. 
Ferrin,  Esq.,  a  justice  of  the  peace,  on  the  6th  day  of  March, 
A.  D.  1884,  in  the  words  and  figures  following  : 

(Setting  out  the  writ  for  malicious  prosecution.)  It  was 
further  alleged,  that  the  writ  was  served  on  the  complain- 
ant by  arresting  his  body;  and  that  this  suit  was  discontin- 
ued, because  said  justice  Ferrin  notified  said  Morse  or  his 
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counsel  that  it  could  not  be  maintained  so  long  as  the 
original  action  was  pending.  It  was  further  alleged,  that 
notico  of  the  discontinuance  of  that  suit  was  given  on 
May  10,  1S84,  and  on  the  same  day  said  Morse  prayed  out 
another  writ  against  the  complainant,  signed  by  L.  W.  Par- 
menter,  a  justice  of  the  peace  (which  writ,  like  the  first, 
was  for  malicious  prosecution  of  said  trespass  suit,  and  de- 
claring for  ftSO  damages). 

*'  And  your  complainant  avers  that  a£  the  time  said  writ 
was  taken  out  the  said  Morse  well  knew  that  said  suit 
could  not  be- maintained  as  a  matter  of  law  as  long  as 
the  original  suit  was  pending,  and  was  so  advised  by 
counsel,  and  that  said  suit  returnable  before  said  Ferrin 
was  discontinued  for  the  reason  that  said  Ferrin  told  him 
he  would  have  to  dismiss  said  suit,  and  then  brought  his 
second  suit  before  said  Parmenter,  as  he  then  knew  through 
his  procurement  he  could  get  said  Parmenter  to  overrule 
the  legal  objections  raised  by  your  complainant  to  the 
same  and  get  a  judgment  in  his  favor  that  would  not  be 
appealable  to  the  County  Court,  and  said  writ  was  taken 
out  through  a  fraudulent  intent  to  get  a  judj^ment  by 
fraud,  that  he  knew  he  was  not,  as  a  matter  of  law,  en- 
titled to. 

"  Your  complainant  further  says  that  on  the  return  day 
of  said  writ  before  said  Parmenter,  he  appeared  by  him- 
self and  his  counsel  and  only  tried  said  suit  upon  the 
ground  that  the  suit  could  not  be  maintained  while  the 
original  suit  was  still  pending  in  court,  and  as  the  declara- 
tion alleged  that  it  was  then  pending,  a  demurrer  was 
interposed  which  was  overruled  by  said  Parmenter,  and  a 
judgment  was  by  said  justice  rendered  for  the  plaintiff 
in  that  suit  for  815.()0  damages  and  cost." 

It  was  alleged  in  the  writ  for  malicious  prosecution  : 
"And  the  plaintiff  avers  that  at  said  court  to  which  said 
cause  was  returnable,  he  did  appear  and  was  then  and 
there  unable  to  procure  counsel,  and  although  he  asked 
for  an  adjournment  of  said  court,  that  he  might  procure 
counsel  to  defend  himself  in  said  court,  he  was  obliged  to 
appeal  said  cause  to  the  March  Term  of  Washington 
County  Court,  A.  D.  18H3;  and  he  did  so  appeal  said  cause 
to  said  court,  and  did  enter  the  same   therein,  and  the 
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same  is  now  pending  therein,  and  by  reason  of  said  cause- 
less and  malicious  suit  the  plaintiff  has  been  obliged  to 
pay  out  great  sums  of  money  to  defend  himself." 

The  complaint  further  alleged,  "'that  said  suit  was  not 
brought  for  the  purpose  of  enforcing  any  legal  right,  or 
to  correct  any  actual  or  fancied  wrong,  but  brought  solely 
for  revenge,  and  a  fraudulent  intent  to  procure  a  judgment 
through  fraud,  well  knowing  he  had  no  cause  of  action 
and  had  been  so  advised  by  his  counsel  who  had  charge 
of  his  case,  and  brought  his  suit  within  the  exclusive 
jurisdiction  of  a  justice  of  the  peace  so  it  could  not  he 
appealed,  hoping  thereby  to  keep  it  from  the  light  of  legal 
investigation." 

Heath  &  Willard,    for  the  defendant. 

The  defendant  committed  no  fraud.  It  is  not  alleged 
that  the  justice  was  deceived,  but  on  the  contrary  that 
he  entered  into  the  defendant's  design.  A  misrepresenta- 
tion will  not  base  a  charge  of  fraud  unless  it  is  relied 
upon  as  true.  Cabot  v.  Christie,  42  Vt.  lil;  Bond  v,  Clark, 
35  Vt.  577;  Xye  v.  Merriam.  35  Vt.  438. 

Fraud  cannot  be  predicated  of  a  misrepresentation  of 
the  law.  Fish  v.  Clelatid,  33  111.  238;  Rashdall  v.  Ford,  L. 
R.  2  Eq.  7.50;  Lsivls  v.  Jones,  4  B.  &  C.  COO. 

Fraud  as  a  ground  for  audita  has  no  support  in  this  State 
except  in  the  Aikens  case.  And  there  the  statement  as  to 
fraud  is  an  obiter  dictum.  Stamford  v.  Barry,  1  Aik.  321. 
The  common  law  precedents  do  not  mention  fraud. 
Ba,  Ah.  tit.  Audita  Querela. 

This  circumstance,  viz.:  that  the  entire  responsibility  for 
departure  from  precedent  rests  upon  the  justice,  bars  the 
complainant  from  relief  in  this  form  of  action.  Audita 
is  expressly  declared  not  to  lie  for  any  misfeasance  or 
error  of  the  court.  It  is  an  action  against  the  party. 
Little  V.  Cook,  1  Aik.  303;  Weeks  v.  Lawrence,  1  Vt.  433; 
Potter  V.  Nudges,  13  Vt.  23!>. 

The  grounds  of  audita  as  shown  by  a  review  of  the 
decisions  of  this  State  are  these: 
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(1)  Lack  of  opportunity  to  present  a  defence,  growing 
out  of  the  circumstance  that  it  arose  after  judgment,  or 
because  the  party  had  no  day  in  court;  (2)  unjust  refusal 
of  appeal;  (.■J)lack  of  jurisdiction  of  the  court.  The  first 
and  second  grounds  do  not  apply  to  this  case. 

The  justice  had  jurisdiction.  Jurisdiction  is  the  right 
to  try  whetlier  the  plaintiff  has  a  cause  of  action  or  not, 
whether  this  question  arises  on  demurrer  or  traverse. 

J.  P.  Lainson,  for  the  plaintiff. 

The  plaintiff  had  no  right  to  bring  his  suit  for  a  mali- 
cious prosecution  until  the  original  cause  was  ended. 

It  is  no  objection  to  an  audita  that  there  is  another 
remedy  by  which  the  act  complained  of  could  be  reached. 
Comstock  V.  Grant,  17  Vt.  51li;  Alexander  v.  Abbott,  H  Vt. 
470;  Edwards  V.  Osgood.  33  Vt.  2U. 

It  is  the  office  of  an  audita  to  seize  upon  the  miscon- 
duct of  the  recovering  party,  and  set  aside  a  judgment 
wrongfully  obtained;  or  vacate  an  execution  issued  on  such 
a  judgment. 

It  is  the  appropriate  remedy  to  vacate  a  judgment  ren- 
dered by  a  justice  of  the  peace,  where  the  justice  does 
some  act  he  has  no  legal  riglit  to  do;  or  omitted  to  do  some 
act  which  was  his  duty  to  do,  in  order  to  make  his  judg- 
ment valid.  Comstock  v.  Grant,  17  Vt.  supra;  Lincoln  v. 
Flint,  U  Vt.  247;  SUtrbird  v.  Moore,  21  Vt.  629. 

Also  in  cases  where  the  justice  had  no  jurisdiction  of 
the  subject-matter.  Hastings  v,  Webber,  2  Vt.  407;  Ball  v. 
Sleeper,  2a  Vt.  573;  Qlover  v,  Cfiase,  27  Vt.  b'i'-i;  X'aughn  v. 
Congdon,  5(i  Vt.  111. 

The  opinion  of  the  cpurt  was  delivered  by 
Row  ELL,  J.    The  statute    provides    that  "no  judgment 
rendered    by  a  justice,   on   the    merits  of  a  civil   cause, 
within  his  jurisdiction,  shall  be  reversed  by  writ  of  error, 
certiorari,  or  any  other  process."  R,  L,  e.  820. 
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Section  1420  provides  that  "on  a  judgment  rendered  by 
a  justice,  either  by  confession  or  otherwise,"  audita  "  shall 
be  allowed,"  etc.;  and  it  is  contended  that  this  section 
controls  the  other,  and  makes  audita  a  proper  remedy 
here. 

But  these  two  statutes  have  been  kept  on  foot  ever  since 
the  passage  of  the  former  as  a  part  of  the  Judiciary  Act 
of  1~07,  and  they  should  if  they  can  be  construed  so  as 
to  give  them  both  effect,  and  this  is  accomplished  on  well 
recognized  principles  by  construing  section  1420  to  mean, 
"in  cases  proper  for  issuing  an  audita  querela";  and  thesa 
are  the  very  words  of  section  11  of  said  Judiciary  Act, 
the  13th  section  of  which  was  the  same  as  said  section 
1420.  Hence,  this  judgment  being  on  the  merits,  if  the 
justice  had  jurisdiction  of  the  cause,  it  cannot  be  reversed 
by  audita;  and  the  question  is:  Had  he  jurisdiction? 

Jurisdiction  is  defined  to  be,  the  power  of  a  court  or  a 
judge  to  entertain  an  action,  petition,  or  other  proceed- 
ing. Rap.  &  Lawrence's  Law  Diet.  The  Supreme  Court 
of  the  United  States  has  said  that  the  power  to  hear  and 
determine  a  cause  is  jurisdiction.  C  Pet.  709,  Chief  Justice 
Shaw  says,  speaking  in  a  criminal  case,  that  to  have  juris- 
diction is,  to  have  power  to  inquire  into  the  facts,  to 
apply  the  law,  and  to  declare  the  punishment.     3  Met.  4fj2. 

But  jurisdiction,  in  order  to  be  complete,  must  be  of  the 
person,  the  process,  and  the  subject-matter.  Carleton  v. 
Taylor,  50  Vt.;  Vaughn  v.  Congdon,  50  Vt.  Ill;  Bigelow  v. 
Stearns,  19  Johns.  3i). 

Here  was  jurisdiction  of  the  person,  but  it  is  contended 
that  there  was  none  of  the  process  nor  of  the  subject- 
matter;  and  Vaughn  v.  Congdon  is  relied  upon  in  support 
of  the  first  proposition;  but  it  is  not  in  point.  There  it 
was  held  that  the  justice  had  no  jurisdiction  of  the  proc- 
ess, for  that  the  complaint,  being  void  on  its  face  under 
the  statute,  could  not  be, entertained  by  him,  and  afforded 
no  authority  for  issuing  a,  warrant  upon  it.     But  here  the 
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writ  was  not  void  on  its  face  nor  otherwise,  and  the  jus- 
tice had  power  to  entertain  it,  and  the  officer  to  serve  it. 

Here  was  also  jurisdiction  of  the  subject-matter.  Power 
to  adjudge  concerning  the  genera!  question  involved  in  an 
action  is  jurisdiction  of  the  subject-matter  thereof;  and  it 
does  not  depend  upon  the  state  of  facts  disclosed  in  the  par- 
ticular case,  nor  upon  the  existence  of  a  good  cause  of 
action  in  the  plaintiflf.  Hunt  v.  Hunt,  7'i  N.  Y.  217,  This 
is  well  illustrated  by  Qroenvelt  v.  Bvrirell,  1  Ld.  Rajin. 
454.  There  the  defendants,  as  censors  of  a  college  of  phy- 
sicians, had  imposed  punishment  on  the  plaintiff  for  wimt 
they  adjudged  was  malpractice  by  him.  He  brought  his 
action,  to  which  they  plca<led  the  charter  of  the  college, 
giving  tliem  power  to  make  by-laws  for  the  government  of 
all  practitioners  of  medicine  in  London,  and  to  overlook 
them  and  examine  their  medicines  and  prescriptions,  and  to 
punish  malpractice  by  fine  and  imprisonment;  and  it  was 
held  that  the  defendants  had  "  jurisdiction  over  the  person 
of  the  plaintiff,  inasmuch  as  he  practised  medicine  in  Lon- 
don,'' and  over  the  subject-matter,  to  wit,  ''the  unskilful 
administration  of  physic." 

Hoivell  V.  Mills,  bC  N.  Y,  226.  was  an  action  for  partition, 
and  it  was  objected  to  the  jurisdiction  of  the  court  below 
that  the  petition  did  not  show  that  the  plaintiff  was  eiiti- 
tle<l  to  bring  the  action,  nor  state  sufficient  facts  to  authorize 
the  court  to  entertain  it;  but  it  was  held,  that  inasmuch  as 
the  court  had  jurisdiction  of  the  parties  and  the  subject- 
matter,  error  could  be  corrected  only  on  exceptions  properly 
taken. 

In  Cnmuipll  v.  Hill,  !i7  N.  Y.  20!l,  it  was  held  that  such 
defects  were  not  jurisdictional,  and  that,  the  court  having 
jurisdiction  of  the  parties  and  the  subject-matter,  relief 
from  an  erroneous  decree  must  be  sought  by  appeal.  See 
also,  exjMirte  Bigelow.  Ii:)  V.  S.  ;)2a 

Applying  these  principles  to  this  case,  it  is  easy  of  solu- 
tion.   The  justice  had  jurisdiction  of  the  subject-matter  of 
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the  action  and  the  parties,  but  rendered  an  erroneous  judg- 
ment, as  tlie  declaration  Bhowed  that  the  plaintiff  had  no 
cause  of  action;  the  only  remedy,  therefore,  that  the  de- 
fendant could  have,  was  by  appeal,  and  that  was  denied 
him  by  statute. 

Judgment  reversed,  demurrer  sustained,  complaint  ad- 
judged insufficient,  and  judgment  for  the  defendant  to  re- 
cover his  costs. 


JOHN  L.  ADAMS  AND  DANIEL  KIMBALL  v.  ASA  G. 
DUTTON.* 

[In  Chancery.] 

Principal  and  Surety. 

The  orators  were  sureties  on  a  nolo,  ftnil  the  dofendftiit  tlie  payee.  The  priiicipnl  nt- 
teinpted  to  Induce  the  pnyec  to  accept  his  own  note  aecnred  by  n  nmrluiiKe  on  n 
kit  o[  land  owned  1>y  bim  In  lieu  of  his  note  with  said  auretias;  and  the  pnyee 
took  the  morl^aee  Into  his  possession,  and  Hicreed  to  eictiange,  iron  exnnilnntlon 
he  should  find  tlie  title  clear  of  eiiaii  nib  ranee.  On  being  Informed  by  tlie  town 
clerk  that  there  was  aa  undischarged  mortgage  on  the  land  he  refused  to  ex- 
chants,  nni)  retnrneil  the  mortgage  to  the  principal,  althongb  the  snret;  re- 
qnested  him  to  hold  It.  It  turned  out  afterwards  that  the  land  was  dear.  A 
bill  having  been  brought  to  reitraln  the  payee  from  collecting  the  note;  IMd, 
that  the  rule,  that  the  voluntary  surrender  by  a  creditor  of  securil;  pledged  bjr 
the  principal  for  the  debt  dbcharges  the  surety,  does  not  apply,  aod  tiiat  tha 
bill  vbonld  be  dismissed . 

Bill  in  equity  praying  that  the  defendant  be  restrained 
from  collecting  a  promissory  note.  Heard  on  a  master's  re- 
port, March  Term,  188-1,  Powers,  Chancellor.    Bill  dismissed. 

It  appeared,  that  the  defendant  was  the  owner  of  a  $200 
note,  signed  by  one  Orson  Kimball  as  principal  and  the  ora- 
tors as  sureties.  The  master  fouud:  "  that  the  orators  and 
Orson  Kimbali  entered  into  some  kind  of  an  arrangement 
in  relation  to  their  business  matters,  a  part  of  which  was 

•Heard,  May  Term,  I'SH. 
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that  the  said  Orson  should  mortgage  a  lot  of  land  he  owned 
in  Johnson,  Vt.,  to  the  defendant  and  take  up  the  §300  note 
in  question  and  surrender  the  same  to  the  orators.  At  tliis 
time  the  defendant  held  another  note  against  the  said  Orson 
of  about  S-fO,  which  was  nearly  outlawed.  The  defendant 
was  not  a  party  to  and  had  no  knowledge  of  the  arrange- 
ment aforesaid.  On  the  -Z'-iil  or  aith  day  of  November,  A.  D, 
IflSO,  Orson  Kimball,  without  any  previous  notice,  came  to 
the  defendant's  house  in  Calais  aforesaid  and  brought  a 
mortgage  of  the  Johnson  land  and  a  note  secured  thereby 
of  $^50  and  wanted  the  defendant  to  take  this  note  and 
mortgage  and  deliver  up  to  him  the  $aO  note  and  the  S300 
note  in  question.  The  defendant  informed  Orson  that  if  the 
Johnson  land  was  free  and  clear  from  encumbrance  he 
would  take  it;  otherwise  he  would  not.  Then  the  said  Or- 
son gave  the  defendant  the  money  to  pay  for  recording,  and 
!  asked  him  to  send  the  mortgage  to  the  town  clerk  of  John- 

I  son,  and  have  him  examine  the  title  and  write  the  defendant. 

This  the  defendant  did.  Meanwhile  the  defendant  held  all 
the  papers  to  await  the  answer  of  the  town  clerk  aforesaid. 
The  defendant  received  in  due  course  of  mail  an  answer 
from  the  town  clerk  of  Johnson,  dated  December  8,  IHflO, 
enclosing  the  mortgage  deed  duly  recorded,  from  which 
communication  the  defendant  learned  there  was  an  undis- 
charged mortgage  on  the  premises  prior  to  the  mortgage  to 
him.  (This  letter  is  returned  herewith  and  marked  defend- 
ant's Exhibit  No.  1.)  On  the  25th  day  of  December.  1880, 
said  Orson  was  again  at  defendant's  house,  and  the  defend- 
ant, not  having  seen  him  since  the  papers  were  loft  with 
him,  then  showed  him  Exhibit  No,  1  aforesaid  and  informed 
him  he  could  not  and  should  not  accept  the  mortgage  for  the 
other  note,  and  requested  him  to  take  them  back;  but  Or- 
son desired  to  have  thom  remain  in  defendant's  hands  for 
a  time  and  see  if  the  old  mortgage  could  not  be  discharged 
and  the  arrangement  carried  out.  The  defendant  con- 
sented to  retain  the  papers  subject  to  the  call  of  the  said 
Orson,  the  defendant  having  no  interest  in  them;  and  they 
called  two  witnesses,  to  whom  the  whole  circumstances 
were  explained,  that  the  notes  represented  but  one  indebt- 
edness, and  that  if  tlie  encumbrance  was  removed  the  de- 
fendant was  to  take  the  $a.5i)  note  and  mortgage  and  give 
up  the  others;  meanwhile  the  defendant  had  no  interest  in 
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the  note  and  mortgage  aforesaid.'  The  orator  Kimball  at 
some  time  after  this  inquired  of  Orson  as  to  the  $200  note 
being  given  up  in  accordance  with  tlie  arrangement,  and 
was  informed  by  Orson  of  the  reasons  aforesaid  wliy  de- 
fendant would  not  accept  the  notes  and  mortgage  and  give 
up  the  $200  note. 

"  The  last  day  of  March,  1881,  the  orator  Kimball  called  at 
the  defendant's  house  and  at  that  time  saw  the  letter  (de- 
fendant's Exhibit  No.  1),  and  afterwards  went  to  a  neighbor 
of  defendant,  one  Albert  George,  and  in  Mr.  George's  pres- 
ence the  defendant  told  Daniel  that  he  did  not  hold  or  own 
the  Johnson  mortgage  or  have  anything  to  do  with  it.  and 
gave  the  reasons  and  told  liim  of  the  arrangement  with  Or- 
son aforesaid. 

"One  Jennings  had  a  mortgage  on  the  home  farm  of  Orson 
Kimball  and  the  orators  were  desirous  of  having  the  mort- 
gage foreclosed.  On  or  about  tlie  i:(th  day  of  August,  IUHl, 
the  orator  Kimball  and  a  son  of  the  orator  Adams  came  to 
Montpelier  to  consult  counsel  and  to  have  the  foreclosure  of 
the  Jennings  mortgage  set  in  motion.  They  saw  th(!  de- 
fendant that  day  on  the  street,  and,  in  the  presence  of 
Adams,  Kimball  inquired  of  defendant  whether  he  had  the 
Johnson  mortgage,  and  the  defendant  informing  him  it  was 
still  in  his  possession,  the  orator  Kimball  said  to  defendant: 
'  You  keep  that  Johnson  mortgage  for  us.'  The  defendant 
answered  that, '  Tiie  mortgage  is  not  mine,  and  when  Orson 
demands  it  he  will  have  it.'  Kimball  then  said  that  his 
counsel  told  him  to  tell  the  defendant  to  keep  that  moi-tgago 
for  the  orators."     •     *    *     • 

"  I  find  the  old  mortgage  on  the  Johnson  land  was  paid  in 
full,  though  not  discharged  of  record;  and  that  it  was  good 
security  for  the  amount  of  the  orators'  claim  against  Orson 
Kimball  on  the  8200  note,  if  they  had  to  pay  it.  But  tlie  de- 
fendant had  no  knowledge  of  this  fact  of  payment  of  the 
mortgage  aforesaid.  I  do  not  find  that  the  defendant  has  in 
any  way  hindered  or  impeded  the  orators  in  the  matter  of 
the  Johnson  lan<l  except  as  heretofore  stated;  but  I  do  find 
that  the  orators  had  knowledge  soon  after  Christmas,  ISHO. 
that  the  defendant  had  refused  to  accept  the  mortgtige  of 
the  land  aforesaid,  and  could  have  secured  any  debt  against 
the  said  Orson  Kimball  to  the  extent  of  his  interest  in  that 
land  up  to  the  time  he  mortgaged  it  to  Mrs.  Morill "  [August 
17,  18811. 
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It  further  appeared  that  the  said  Orson  in  October,  1881, 
secured  the  defeudant  for  the  $50  in  the  $250  note,  and  the 
defendant  discharged  the  mortgage  and  sent  it  with  the 
$250  note  to  said  Orson;  that  defendant  knew  the  orators 
wanted  the  security  on  the  Johnson  land,  and  that  said  Or- 
son was  insolvent;  that  tlie  defendant  had  commenced  a 
suit  on  the  S200  note  against  the  orators;  and  that  said 
suit  was  enjoined  .by  this  proceeding. 

S.  a  ShuHleff,  for  the  plaintiff. 

The  master's  report  finds  that  the  defendant  did  not  know 
of  the  agreement  between  the  sureties  and  Orson  Kimball, 
but  did  know  before  he  gave  up  and  discharged  this  mort- 
gage, that  the  orators  claimed  the  benefit  of  it  in  case  they 
had  to  pay  the  note;  so  that  if  the  facts  warrant  a  relief  to 
tlie  orators  the  defendant  cannot  plead  good  faith  even;  for 
ho  was  given  notice,  and  upon  proper  inquiry  could  have 
known  all  the  facts  that  the  master  has  found  before  he 
acted  in  the  premises. 

When  the  relation  of  principal  and  surety  exists,  and  is 
known  to  the  creditor,  their  duties  and  liabilities  do  not  de- 
pend upon  any  contract,  but  are  purely  a  question  of  equity 
upon  tiie  facts. 

The  question  in  the  case  is.  Did  the  debtor  place  the  mort- 
gage of  the  Johnson  land  in  such  a  situation  that  it  could 
have  been  enforced  against  him  on  his  failure  to  otherwise 
pay  the  debf:* 

If  so,  then  the  orators  are  entitled  to  relief;  for  they  are 
entitle<l  to  the  benefit  of  all  securities  pledged  for  the  debt, 
whether  done  at  the  time  the  debt  was  created  or  at  any 
subsequent  time.  Baker  v.  Briggs.  8  Pick.  122;  Jones 
Pledges,  s.  515;  American  Bank  v.  Baker,  4  Met.  164;  Ouild 
V.  Butler.  127  Mass.  -'J86;  Chester  v.  Kinston  Bank,  Ifi  N.  Y. 
33G;  N.  H,  Savings  Bank  v.  Colcord,  15  N.  H.  119. 

In  our  own  State  this  doctrine  is  fully  established.  Strong 
V.    Wooster,   C  Vt.   53«;  McCollvm  v.    Hinkley,   9  Vt.   143; 
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Hickokv.  Bmik,  35  Vt  47C;  Hurd  v.  Spencer,  40  Vt.  581; 
Austin  V.  Belknap,  54  Vt.  495. 

J.  P.  Lanison,  for  the  defendant. 

The  defendant  did  no  act  hy  which  the  orators  suffered. 
They  were  not  released  from  the  note.  15  Vt.  ^5'4;  Brandt 
Sur.  pp.  603-5. 

Tlie  opinion  of  the  court  was  delivered  by 

RowELL,  J.  The  orators'  law  is  sound,  but  the  facta  do 
not  bring  their  case  within  it.  The  defendant  never  held 
the  mortgage  on  the  Johnson  land  as  security  for  the  $200 
note.  There  never  was  any  talk  between  him  and  Orson 
Kimball  that  he  should  so  hold  it,  but  only  that  he  should 
take  it  and  gire  up  said  note,  which  he  never  did. 

It  is  clear  that  the  decree  was  right,  and  it  is  affirmed, 
and  cause  remanded. 


CHITTENDEN  COUNTY, 


FindeiMD  i>.  Inm  ranee  Co. 


CHITTENDEN  COUNTY,  JANUARY  TERM,  1885. 

Present  :  Rotce,  Ch.  J.,  Ross,  Veazey,  and  Walker,  JJ. 

JOHN  G.  FINDEISEN  &  WIFE   v.  THE  METROPOLE 
FIRE  INS.  CO. 

Iiisiwance.     Waiver  of  Proof  of  Loss.    Agent.    Estoppel. 

1.  A  waiver  <«  an  inteatlonnl  relinqulsbment  ot  a  known  riKlit;    thns,  wlieti  Uia 

CDPipHiiy'a  special  agetit  sent  to  nil]ii!<t  Ihelasa,  declared  :  "Tliatilie  clutni  wM 
woribless,  anit  that  tlie  tuss  woald  Dot  be  paid,  because  he  burned  ilie  prap- 
ert;.''  bnC  tbe  releree  found,  that  the  afcent  did  not  intend  to  waive  tlm  proofs 
of  In&B,  that  the  plaintilT«  did  not  undcrelnnd  that  they  were  waived,  Bud  nero 
not  misled  aa  to  FDrnlahiiiR  anch  proofs,  II  iron  held  that  tliere  was  no  waiver. 

2.  But,  where  the  property  destroyed  was  owned  by  a  married  woman,  and  her  hu^ 

band  sifted  and  swore  to  the  pmo[  of  loss  as  her  agent,  and  on  objection  by 
the  company  to  such  proof,  he  offered,  if  tbe  company  would  return  the  proof 
received,  (o  have  It  corrected  and  executed  by  his  wife,  and  thereupon  the  de- 
fendant refnsed  to  return  it  for  amendment,  or  to  specify  other  deferts,  it  teas 
ApIiI  that  Biivh  conduct  ought  to  be  accODiilod  a  waiver,  or  an  estoppel. 

3.  Under  the  conditions  ot  this  policy,  and  the  tactH,  tbut  the  hnsbanil  pracnre<l  and 

paid  for  ibe  Insurance,  ait  his  wife's  ajfent,  that  be  ns  such  agent  transnctHd  all 
the  business  connected  with  the  purchase  and  manngemeBt  of  the  prri|)erty  in- 
sured, and  that  bis  wife  bad  no  personal  knowledge  as  to  the  property,  the 
court  tbluk  tbe  proof  of  loss,  thouj^h  executed  by  liuch  agent,  was  snOlcient. 

Assumpsit  upon  a  policy  of  insurance  issued  to  the  plain- 
tiff, Katliarina  M.  Findeisen,  wife  of  said  Joliu  G.  Fiiuiei- 
sen.  Heard  on  a  referee's  report,  April  Term,  1884,  Taft, 
J.,  presiding.     Judgment  for  the  plaintiff. 

The  defendant's  counsel  claimed,  with  other  claimed 
defects  in  the  proof  of  loss,  sufficiently  stated  in  the  opin- 
ion, that  the  magistrate's  certificate  attached  to  the  proof 
w^as  not  in  accordance  with  the  conditions  of  the  policy 
or  the  printed  form  of  proof.  The  eighth  clause  of  the  con- 
ditions was  ; 

"  Persons  sustaining  loss  or  damage  by  fire,  shall  forth- 
with give  notice  of  said  loss  to  this  company,  and,  as  soon 
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thereafter  as  possible,  render  a  particular  account  of  such 
loss,  signed  and  sworn  to  by  them,  stating  whether  any  aud 
what  other  insurance  hag  been  made  on  the  same  property, 
giving  copies  of  the  written  portion  of  all  policies  thereon, 
also  the  actual  cash  value  of  the  property  and  their  interest 
therein,  for  what  purpose  and  by  whom  the  building  in- 
sured, or  containing  the  property  insured,  and  the  several 
parts  thereof,  were  used  at  the  time  of  the  loss,  when  and 
how  the  fire  originated,  and  shall  also  produce  a  certifi- 
cate under  the  hand  and  seal  of  a  magistrate  or  notary 
public  (nearest  to  the  place  of  the  fire,  not  concerned  in 
the  loss  as  a  creditor  or  otherwise,  nor  related  to  the  as- 
sured), stating  that  he  has  examined  the  circumstances 
attending  the  loss,  knows  the  character  and  circumstances 
of  the  assured,  and  verily  believes  that  the  assured  has, 
without  fraud,  sustained  loss  on  the  property  insured,  to  the 
amount  which  such  magistrate  or  notary  public  shall  cer- 
tifj-." 

The  proof  was  signed  by  "John  G.  Findeisen,  Agt.";  and 
immediately  below  the  signature  were  the  words,  "Sub- 
scribed and  sworn  to  before  me.  Cj'rus  W.  Wicker,  Justice 
of  the  Peace." 

Next  in  order  was  the  following  blank  certificate  : 

"  Magistrate's  certificate.     I,  residing  in 

most  contiguous  to  the  property  hereinbe- 
fore described,  hereby  certify  that  I  am  not  concerned  in 
the  loss  or  claim  above  set  forth,  either  as  a  creditor  or  oth- 
erwise, or  related  to  the  insured  or  sufferers;  that  I  have 
examined  the  circumstances  attending  the  fire,  or  damage 
as  alleged,  and  that  I  am  well  acquainted  with  the  charac- 
ter and  circumstances  of  the  assured,  and  do  verily  believe 
that  she  has  by  misfortune,  and  without  fraud  or  evil 
practice,  sustained  loss  and  damage  on  the  property  in- 
sured to  the  amount  of  over  three  thousand  dollars.  In 
testimony  whereof,  I  have  hereunto  set  my  hand  and  of- 
I  ficial  seal  this  day  of  A.  D.  18     " 

The  property  insured  was  in  a  woolen  mill  which  the 
'  plaintiffs  had  rented. 

Roberts  &  'Roberts,  for  the  defendant. 

The  proof  of  loss  was  not  in  accordance  with  the  conditions 
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of  the  policy.    The  nignature  and  oath  of  the  husband  as 
agent  are  not  sufficient. 

There  were  special  reasons  in  this  case  for  requiring  the 
oath  of  the  assured.  The  fire  was  "supposed  to  he  incen- 
diary." The  company  was  entitled  to  her  own  declaration 
and  oath  that  "  It  did  not  originate  hy  any  act,  design,  or 
procurement  on  her  part,  nor  in  consequence  of  any  fraud  _ 
or  evil  practice  done  or  suffered  by  her."*  No  one  could 
swear  to  this  fpr  her.  SpooJier  v.  17.  Mitt.  Ins.  Co.  6'.}  Vt. 
15C;  Walsh  V.  Vt.   Mut.  F.  Ins.  Co.  54  Vt  351. 

The  so-called  magistrate's  certificate  fails  to  conform  to 
the  conditions  of  sec.  8  of  the  policy,  in  many  respects  :  (a) 
It  is  the  private  signature  of  Cyrus  W.  Wicker,  and  not  of- 
ficial; (6)  it  is  not  under  his  "  seal";  (c)  if  a  magistrate  at 
all,  it  does  not  appear  that  he  was  "  nearest  to  tlie  place  of 
the  fire." 

Ohtaining  a  proper  certificate  was  a  condition  precedent 
to  a  recovery.  May  Ins.  s.  4G0;  Worsley  v.  Wood,  0  T.  R, 
710;  1  Boon.  F.  I.  Cas.  S.'J;  Johnson  v.  Phoenix  Ins.  Co.  112 
Mass,  40;  Rnumage  v.  Fire  Ins.  Co.  1  Green,  (N.  J.)  110; 
Leadbetierv.  ^tna  Ins.  Co.  1^  Me.  2ii5;  Ins.  Co.  v.  Pherson, 
bind..  417:  3  Benn.  F.  I.  Cas.  753;  Ins.  Co.  v.  Lniurence,  3 
Pet.  23.  None  of  the  defects  were  waived.  Donahue  v, 
7ns.  Co.  56  Vt.  374;  Gauch  v,  Peiser,  10  Fed.  Rep.  347; 
Goss  V.  St.  Paul  F.  &  M.  Ins.  Co.  'i'i  Fed.  Rep.  74. 

Insisting  upon  the  first  fundamental  defect  was  not  a 
waiver  of  other  defects  to  follow.  This  could  not  be,  since 
it  was  stated  in  the  correspondence  that  there  were  other 
defects  not  intended  to  be  waived. 

The  company  was  not  bound  to  specify  any  defects  in  the 
proofs,  nor  to  aid  the  plaintiff  to  make  out  her  case,  but 
leave  her  free  to  present  it  in  her  own  way.  A  refusal  to 
pay  even  (which  there  was  not  in  this  case),  without  assign- 
ing any  re.ason  therefor,  is  no  waiver  of  such  like  defects. 
See  cases  cited  above, 
'The  quoted  words  of  this  aeuleoce  were  In  Uie  proof  of  lOM  sworn  to  by  Ibe  bua- 
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Whittemore  &  Wheeler  and  E.  B.  Hard,  for  the  plain- 
tiffs. 

Forfeitures  are  not  favored,  and  policies  are  to  be  con- 
strued liberally  in  respect  to  the  insured.  Mosley  v.  his. 
Co.  55  Vt,  143.  The  declarations  of  Gray  excused  the 
plaintiffs  from  furnishing  any  preliminary  proofs,  if  he  had 
authority  to  waive  the  requirements  of  the  policy  in  re- 
spect to  such  proof.  Wood  Ins.  717,  726;  May  Ins.  4C8,  503; 
Norwich,  &c.  Trans.  Co.  v.  Ins.  Co.  a-t  Iowa,  5G1;  Underhill 
V.  Ins.  Co.  C  Cush.  440;  Vos  v.  Ins.  Co.  fl  Johns.  192; 
Francis  v.  Ins.  Co.  C  Cow.  404;  Taylor  v.  Ins.  Co.  !)  How.  :i!)0; 
Walsh  V.  Vt.  Mat.  F.  Ins.  Co.  54  Vt.  351;  Xoyes  v.  Ins.  Co. 
30  Vt.  tioO;  Blake  v.  Ins.  Co.  12  Gray,  2G5;  17  N.  Y.  428;  Ball 
&  Qage  Wagon  Co.  v.  Ins.  Co.  Vi  Ins.  L.  J.  371;  Cornell  v. 
Ins.  Co.  9  Wend,  103,  Gray  had  such  authority.  Ins. 
Co.  V.  Chicago  Ice  Co.  36  Md.  102;  Wood  Ins.  721;  May 
Ins.  120;  Taylor  v.  Ins.  Co.  5  N.  H.  50.  The  court  could 
infer  that  Gray  had  authority  to  waive.  Barber  v,  Briiton, 
20  Vt.  113;  Abbott  V.  Camp,  23  Vt.  650;  Bond  v.  Clark.  47 
Vt.  565.  But  if  it  was  not  a  complete  waiver  of  all  prelim- 
inary proof,  the  specification  of  a  single  objection  to  the 
proof  furnished,  without  particular  mention  of  any  other, 
is  a  waiver  of  all  objections  to  the  proof  except  the  one 
specified.  Wood  Ins.  715,  718,  723;  May  Ins.  468;  Blake  v. 
Ins.  Co.  12  Gray,  205;  Lewis  v.  Ins.  Co.  52  Me.  492;  ^tna 
Ins.  Co.  V.  Tyler,  10  Wend.  385;  1  Benn.  F.  I.  Gas.  570,  590; 
Taylor  V.  Ins.  Co.  51  N.  H.  50;  Walsh  v.  Vt.  Mut.  F.  Ins. 
Co.  sxipra;  Mosley  v.  Vt.  Mut.  F.  Ins.  Co.  55  Vt.  142; 
McMasier  v.  Ins.  Co.  25  Wend.  370;  13  Am.  Rep.  416. 
Refusal  to  return  the  proof  was  a  waiver.  May  Ins.  469; 
Turley  v.  N.  A.  F.  Ins.  Co.  25  Wend.  374;  Cornell  v.  Ins. 
Co.  9  Wend.  100.  The  proof  sworn  to  by  her  agent  was 
sufficient.  May  Ins.  403;  Wood  Ins.  004,  720;  Sims  v.  Ins. 
Co.  47  Mo.  54;  4  Am.  Rep.  312;  Kernoclien  v.  Ins.  Co.  17  N. 
Y.  428;  Barnes  v.  Ins.  Co.  45  N".  H.  21;  Ayres  v.  Ins.  Co.  17 
Iowa,  170;  Ins.   Co.  v.   Grayhill,  47  Penn.  St.   17;  10  Vt.  053. 
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The  opinion  of  the  court  was  delivered  by 

RoYCE,  Ch.  J.  This  Is  an  action  of  assumpsit  on  a  policy 
of  fire  insurance,  and  comes  up  on  the  report  of  a  referee, 
upon  which  the  court  below  rendered  a  judgment  for  the 
plaintiffs. 

The  defendant  relies  upon  various  specified  defects  in  the 
proof  of  loss  submitted  by  the  assured;  and  in  reply  it  is 
insisted,  first,  that  the  declarations  of  Gray,  the  special 
agent  of  the  company  sent  to  adjust  the  loss,  which  were 
made  to  the  plaintiff,  John  G.  Findeisen,  and  were,  accord- 
ing to  the  referee's  findings,  '^that  the  claim  against  the 
company  was  worthless,  and  that  the  loss  would  not  be 
paid,  because  he  burned  the  property,"  amounted  to  a 
waiver  of  the  proofs  of  loss  required  by  the  conditions  of 
the  policy. 

It  is  established  beyond  question,  that  such  requirements 
are  for  the  benefit  of  the  company  and  may  be  waived  by 
it;  and  also  that,  being  conditions  of  forfeiture,  they  are 
not  favored  by  the  law,  and  a  waiver  of  them  is  often  found 
on  slight  evidence.  Thus,  it  lias  been  held  that  an  unqual- 
ified refusal  by  the  company  to  pay  the  loss  upon  other 
specified  grounds,  made  before  the  expiration  of  the  time 
within  which  it  was  the  duty  of  the  assured,  by  the  terms 
of  the  policy,  to  file  his  proofs  of  loss,  is  an  act  from  which 
the  triers  may  find  a  waiver  of  such  proofs.  See  authori- 
ties cited  in  Lyon  v.  Travellei:i'  Ins.  Co.  31  Alb.  L.  J.  59; 
20  N.  W.  Rep.  829;  and  in  Mosley  v.  Vt.  M.  F.  I.  Co.  55 
Vt.  U3. 

But  it  is  equally  well  settled  that  a  waiver  is.  as  remarked 
by  Taft,  J.  in  Donahue  v.  Windsor  County  Ins.  Co.  6ti  Vt., 
on  page  liS'i,  "an  intentional  relinquishment  of  a  known 
right  ";  and  that  whether  or  not  there  has  been  a  waiver  is 
always  a  question  of  facts  for  the  jury.  Donahue  v.  Ins. 
Co.,  supra;  Home  Ins.  Co.  v.  Baltimore  Warehouse  Co.  Iti 
Am.  Law  Reg.  Hi'3;  Enterprise  Ins.  Co.  v,  Parisot,  35  Ohio 
St.  35,  and  authorities  supra. 
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In  the  case  at  bar,  the  referee  was  substituted  for  the 
jury  as  a  trier  of  the  facts;  and  he  has  found,  that  tlie  com- 
pany's agent  did  not  intend  to  waive  the  proofs  of  losfi,  that 
Findeisendid  not  understand  that  they  were  waived,  and 
that  the  plaintiffs  were  not  misled  or  hindered  in  the  matter 
of  preparing  and  forwarding  the  proofs  by  what  was  then 
said  by  the  agent.  These  findings  of  fact  conclusively  neg- 
ative a,  waiver  at  that  time;  and  it  does  not  become  neces- 
sary to  consider  the  question  of  the  authority  of  the  agent. 
The  right  of  the  triers  of  fact  to  find  a  waiver  of  proofs  of 
loss  from  a  previous  positive  denial  of  liability  upon  other 
specified  grounds,  is  based  by  the  authorities  upon  the 
ground  tliat  from  such  a  refusal  the  assured  may  well  con- 
sider the  furnishing  of  proofs  a  needless  trouble  and 
expense. 

The  plaintiff,  John  G.  Findeisen,  seasonably  proceeded  to 
make  out  and  forward  to  the  company  a  proof  of  loss,  which 
is  made  a  part  of  the  case,  and  which  he  signed  and  swore 
to  as  agent  for  his  wife,  who  was  the  owner  of  the  property 
insured,  and  who  was  named  in  the  policy  as  the  person  in- 
sured. It  is  claimed  by  the  defendant  that  this  proof  of  loss 
was  not  a  compliance  with  the  conditions  of  the  policy;  and 
the  first  objection  made  is,  that  it  should  have  been  signed 
and  fiwom  to  by  the  wife  herself;  while,  on  the  other  hand, 
the  plaintiffs  insist  that  the  proofs  were  properly  executed 
and  verified  by  the  husband  in  his  capacity  as  agent;  and 
further,  that  by  specifically  objecting  to  the  proofs,  when  , 
filed,  because  of  their  execution  by  the  husband,  and  declin- 
ing to  return  them  for  execution  by  the  wife,  or  to  specify 
the  other  objections  now  raised,  the  defendant  must  be 
treated  as  having  waived  them,  or  be  held  estopped  to  now 
insist  on  them. 

The  policy  provides,  by  the  8th  clause  of  the  conditions, 
that  "persons  sustaining  loss  of  damage  by  fire  shall  forth- 
with give  notice  of  such  loss  to  this  company,  and  as  soon 
thereafter  as  possible,  render  a  particular  account  of  such 
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loss,  signed  and  sworn  to  by  them,"  and  containing  the 
matter  by  that  condition  prescribed.  There  is  no  more  spe- 
cific provision  than  this  as  to  the  person  whose  signature 
and  oath  are  required  to  the  proof  of  loss;  but  it  is  after- 
wards prescribed  that  "theassured"  shall  do  certain  things 
with  reference  to  the  property,  submit  to  examination  if  re- 
quired, &c.  It  appears,  that  the  plaintiff,  John  G.,  acting 
as  agent  for  his  wife,  transacted  all  the  business  connected 
with  the  purchase  and  management  of  the  property  in- 
sured, the  renting  of  the  building  in  which  it  was,  and  the 
business  in  which  it  was  used;  and  that  he,  as  such  Jigent, 
procured  the  insurance  and  paid  for  it.  In  the  matter  of 
the  application,  if  any  were  made,  and  the  issuance  of  the 
policy,  the  company,  then,  dealt  with  and  treated  John  G, 
as  the  agent  and  representative  of  his  wife;  and  received 
from  him  in  such  capacity  the  consideration  upon  which  the 
contract  rests.  The  10th  clause  of  the  conditions  provides, 
that  "it  is  a  part  of  this  contract  that  any  person  other 
than  the  assured,  who  may  have  procured  this  inr^urunce  to 
be  taken  by  this  company  shall  be  deemed  to  be  the  agent 
of  the  assured"' — a  condition  manifestly  inserted  for  the 
benefit  of  the  company. 

Under  the  terms  of  the  contract,  the  facts  shown,  and  the 
further  fact  found  by  the  referee  that  the  female  plaintiff 
had  no  personal  knowledge  as  to  the  property  in  the  mill  at 
the  time  of  the  fire^one  of  the  most  important  things  re- 
quired to  be  set  forth  in  the  proof  of  loss— it  is  difficult  to 
find  any  sound  reason,  either  in  the  contract  itself  or  in  law, 
for  holding  that  the  signature  and  oath  of  John  G.  Findei- 
sen,  as  agent  for  his  wife,  the  person  insured,  and  whose 
full  authority  to  act  in  that  capacity  in  respect  of  all  the 
acts  performed  by  him  is  not  questioned,  was  not  entirely 
sufficient.  Certainly  the  company  could  not  have  been 
prejudiced  by  the  fact  that  the  proof  was  executed  hy  the 
agent  int^tead  of  the  principal;  because  objections  to  the 
sufficiency  of  the  proof  as  offered  could  be  specified  and  in- 
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sisted  upon,  together  with  that  one,  just  as  well  with  his 
signature  and  oath  upon  it  as  hers;  and  if  the  personal  tes- 
timony of  the  assured  were  desired  for  any  reason,  as  sug- 
gested in  the  brief,  it  couhl  have  been  required  by  the  com- 
pany under  the  7tli  condition,  above  referred  to,  and  on 
refusal  to  submit  to  such  examination  a  forfeiture  of  the 
policy  could  have  been  insisted  on.  We  should,  therefore, 
be  strongly  disposed  to  hold  that  the  execution  of  the  proof 
of  loss,  in  this  case,  was  entirely  within  the  power  of  an 
agent,  the  scope  of  whose  authority  from  his  princii>al  is 
not  in  question,  and  that  the  maxim,  Qui  facii  per  olitim, 
facit  per  se,  applies.  See  auttiorities  cited  upon  plaintiffs' 
brief. 

But  even  this  is  not  necessary.  It  appears  from  the  cor- 
respondence attached  to  the  referee's  report,  that  Jolm  G. 
Findeisen,  with  all  reasonable  promptness,  upon  being  ad- 
vised that  the  company  objected  to  the  proof  of  loss  for- 
warded by  him,  offered,  if  they  would  return  the  same,  to 
make  it  satisfactory  in  all  respects  wherein  the  company 
would  specify  that  it  was  faulty  or  insufficient,  and  have 
the  corrected  and  amended  proof  executed  by  the  wife,  if 
the  company  required  that  to  be  done.  No, satisfactory 
reason  appears  for  the  refusal  of  the  company  to  comply 
with  this  request  and  offer.  If  it  thought  proper  to  wholly 
reject  the  paper  forwarded  and  refuse  to  consider  or  treat 
it  as  a  proof  of  loss  in  any  sense,  we  are  aware  of  no  prin- 
ciple upon  which  it  could  sustain  an  arbitrary  right  to  re- 
tain it  as  against  Findeisen.  He  could  reasonably  insist 
upon  its  return;  and  we  think  the  refusal  of  the  com]»any 
to  return  it  upon  request,  for  the  purposes  named,  Findeisen 
offering  to  remedy  the  only  objection  to  it  which  was  spe- 
cifically pointed  out,  and  its  further  refusal  to  point  out  the 
other  defects  which  it  purposed  insisting  upon  on  request, 
and  in  such  manner  as  to  give  the  plaintiffs  opportunity  to 
seasonably  furnish  a  proof  of  loss  which  should  satisfy  tlie 
company  and  the  requirements  of  the  policy,  as  they  offered 
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to do,  ought  to  be  held  a  waiver  by  the  defendant  of  the  ob- 
jections now  sought  to  be  insisted  on,  or  else  to  estop  the 
defendant  from  now  urging  any  of  said  objections.  It  was 
such  conduct  as  might  well  have  had  a  tendency  to  prevent 
the  plaintiffs  from  furnishing  a  proof  of  loss  to  which  the 
company  could  not  have  made  objection,  either  on  the 
_  score  of  seasonableness,  or  upon  some  other  ground,  tech- 
nical or  substantial.  - 

We  come  to  this  conclusion  the  more  readily  in  view  of 
the  fact  that  there  is  nothing  in  the  case,  as  presented,  even 
tending  to  show  that  anything  complained  of  by  the  de- 
fendant has  prejudiced  it  in  the  least;  or  that  any  objection 
suggested  to  the  proof  of  loss  is  other  than  purely  technical. 
We  believe  the  true  principle  of  the  law  is  well  stated  in  Ap- 
pleton  Iron  Co.  v,  British  American  Assurance.  Co.  40  WIr. 
•i'i,  where  the  court  say:  "When  a  forfeiture  of  an  insurance 
policy  is  alleged  on  merely  technical  grounds,  not  going  to 
the  risk,  the  contract  of  insurance  will  be  upheld,  if  it  can 
be,  without  violating  any  principle  of  law." 

The  judgment  is  affirmed. 
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FRED.  M.  K>riGHT  &  WIFE  v.  GEO.  A.  SMYTHE. 

Assault  and  Battery.     Evidence.     Practice.     Charge. 
Damages. 

1.  In  nu  nctton  for  a'<snu1t.  it  Is  proper  to  Inquire  of  Rn  iinprotesaionni  witness  hnw 
the  assaalted  party  appeared  after  tlie  affray;  niid  the  answer,  "  She  seemed  to 
i>e  in  grent  pain  in  iiet  bead  and  back,"  was  also  admiasibie. 

S.  It  was  error  u>  exclude  evidence  showing  tliat  the  plaintiff  was  domineering,  tur- 
bulent, and  quarrelsome,  and  that  this  was  knawn  to  tbe  defendant  wlio  ol- 

3.  The  rule  end uding  admissible  evidonee  when  offered  witli  inadmissible,  requires 

tbat  tbe  offer  be  clearly  entire. 

4.  ExcEPTioHs.    Practics.    Tlio   excepting   party   most   show   apparent   error. 

Counsel  cannot  except  10  an  entire  charge;  they  should  specify  ttie  points  Id 
the  charge,  or  in  tlie  omission  to  cliarge,  which  they  except  to,  and  immediately 
call  the  attention  of  the  court  to  any  claimed  error;  hence,  when  the  eiceptions 
show,  that  the  coiirt  correctly  charged  as  to  the  general  rule  for  damages,  and 
counsel  made  no  requests,  It  cannot  be  successfully  claimed  that  tlie  court  did 
not  sufficiently  specify  as  to  what  damages  could  be  recovered;  as,  for  any- 
thing that  appears,  it  may  have  so  charged. 

Trespass.  Plea,  general  is.sue  with  notice.  Trial  by 
jury,  September  Term,  1884,  Taft,  J.,  presiding.  Verdict 
and  judgment  for  the  plaintiff. 

To  an  unprofessional  witness,  introduced  by  the  plaintiffs, 
their  attorney  put  this  question:  "  How  did  Mrs.  Knight 
appear  after  the  affray  with  the  defendant? ''  This  was  ob- 
jected to  by  the  defendant,  but  the  objection  was  overruled, 
and  the  witness  answered  that  she  seemed  to  be  in  great 
pain  in  her  head  and  hack.  This  was  at  a  time  very  soon 
after  the  affray.  After  this  question  had  been  so  put  and 
answered,  the  plaintiffs'  attorney  said  that  he  waived  the 
question  and  answer. 

Tlie  exceptions  showed  that  tlie  court  charged  as  to 
damages: 

"  That  if  they  should  find,  under  the  instructions  of  the  court 
relative  to  the  rules  of  law  applicable  to  the  case,  that  the 
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plaintiffs  were  entitled  to  recover,  they  were  entitled  to  a 
verdict  for  all  the  actual  damages  which  the  female  plain- 
tiff had  suiTered,  mentally  and  physically,  as  the  result  of 
the  injuries  caused  by  the  defendant's  acts;  all  that  she  had 
or  might  thereafter  suffer.  And  that  if  the  defendant  was 
prompted  by  malice  to  do  what  he  did  on  the  occasion  in 
question,  the  jury  would  be  justified  in  allowing  more 
than  the  actual  damages  resulting  from  Mrs.  Knight's  in- 
jury, viz.:  exemplary  damages,  properly  explaining  what 
was  meant  by  the  term." 

E.  R.  Hard,  for  the  defendant. 

The  question  to  the  unprofessional  witness,  and  his 
answer,  as  to  how  Mrs.  Knight  appeared,  were  inadmissi- 
ble. Man.  Wafer  Co.  v.  Stewarton,  9(i  Penn.  St.  436.  It 
was  error  to  exclude  the  evidence  offered  to  show  that  the 
female  plaintiff  was  domineering,  turbulent,  and  quarrel- 
some. Harrison  v.  Harri-ton,  W  Vt.  417;  State  v.  Meaner, 
47  Vt.  78;  State  v.  Lull,  48  Vt.  581.  The  charge  was  not  suf- 
ficiently specific  as  to  damages.     18  Reporter,  •iHi. 

H.  Ballard  and  J,  J,  Eiirigkt,  for  the  plaintiffs. 

There  was  no  error  as  to  the  admission  or  exclusion  of  ev- 
idence. Traverser.  State,  IG  Wis.;  Hill.  Torts,  310;  Bi-uce 
V.  Priest,  3  Allen,  100;  Sedg.  Dam.  580;  Willis  v.  Forest,  2 
Duer,  310;  5  Allen,  100. 

The  opinion  of  the  court  was  delivered  by 

RoYCE,  Ch.  J.  This  was  an  action  of  trespass  for  assault 
and  battery  upon  the  female  plaintiff;  and  the  first  excep- 
tion taken  was  to  allowing  the  plaintiff  to  inquire  of  an  un- 
professional witness  how  she  appeared  after  the  affray  with 
the  defendant. 

The  question  was  not  one  that  required  the  aid  of  pro- 
fessional skill  to  qualify  the  witness  to  answer.  Evidence 
of  the  appearance  of  a  party  claiming  to  have  been  in- 
jured is  admissible  as  explanatory  of  the  nature  and  extent 
of  the  injury;  and  all  that  is  required  to  qualify  a  witness 
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to  testify  concerning  the  same  isi  that  he  should  have  so 
observed  the  party  as  to  be  able  to  determine  what  his  ap- 
pearance was.  The  weight  to  be  given  to  the  testimony 
of  such  a  witness  must  depend  largely  upon  his  intelligence 
and  the  extent  and  character  of  the  observations  made  by 
him.  But  such  evidence,  we  understand,  has  always  been 
held  to  be  admissible.  In  Earl  &  Wife  v.  Tupper,  45  Vt. 
275,  which  was  an  action  of  trespass  for  an  assault  and  bat- 
tery upon  the  wife,  the  plaintiff  was  allowed  to  show  by  an 
unprofessional  witness,  that  she  saw  Mrs.  Earl  a  few  days 
after  the  affray  and  examined  her  person;  and  she  described 
the  injuries  that  she  observed,  and  testified  that  Mrs.  Earl 
complained  of  her  right  side  troubling  her.  In  Cittj  of 
Shaiciieetown  v.  Mason,  82  111.  3;S7,  where  the  physical  con- 
dition of  a  party  was  in  dispute,  the  opinion  of  an  ordinary 
witness  as  to  his  appearance  was  admitted;  in  Wilkinson  v. 
Moseley,  30  Ala.  oCii,  the  opinion  of  such  a  witness,  that 
he  appeared  sick,  was  admitted;  and  in  Railroad  Co.  v. 
McLeudon,  63  Ala.  2GG,  testimony  that  the  party  was  suffer- 
ing and  looked  bad,  was  admitted.  There  was  no  orror  in 
permitting  the  question  to  be  put  and  answered. 

The  second  exception  was  to  the  refusal  of  the  oeurt  to 
allow  the  defendant  to  show,  that  the  female  plaintiff  was 
a  domineering,  turbulent,  and  quarrelsome  woman,  and  that 
when  she  had  formed  a  purpose  or  detftrmination,  it  was 
useless  to  oppose  her  or  attempt  to  reason  with  ber;  and 
that  this  was  known  to  the  defendant  prior  to  tbe  affray. 
The  testimony  of  the  defendant  previously  given  feenJed  to 
show,  that  she  commenced  tlie  affray,  and  that  he  used  no 
violence  towards  her  except  what  was  necessary  for  his  de- 
fence. There  can  be  no  doubt  that  evidence  of  that  char- 
acter is  admissible.  Harrison  v,  Harrison,  41)  Vt.  417;  State 
V.  Meuder,  47  Vt.  78:  State  v.  Lull,  48  Vt.  581.  The  force 
that  a  party  may  use  when  assailed,  in  repelling  the  assault 
and  protecting  his  person,  is  largely  influenced  by  his  knowl- 
edge of  the  character  of  the  assailant.     But,  it  is  claimed. 
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that  the  offer  was  so  connected  with  the  offer  of  inadmissi- 
ble evidence  as  to  constitute  but  one  offer,  and.  inasmuch  as 
a  portion  of  the  evidence  embraced  in  the  offer  was  inad- 
missible, the  court  was  justified  in  excluding  all  of  it.  We 
do  not  so  understand  the  exceptions.  The  natural  and 
grammatical  construction  of  what  there  ai>pears,  is.  that 
the  offer  of  the  inadmissible  evidence,  which  w^as  properly 
excluded,  was  distinct  from  and  not  connected  with  the 
offer  of  the  admissible  evidence;  hence,  it  was  error  to 
exclude  it. 

The  reason  assigned  for  excluding  all  of  the  evidence  em- 
braced in  an  entire  offer,  where  a  part  is  admissible  and  a 
part  not,  is,  that  it  is  not  the  duty  of  the  court  to  select  that 
which  is  admissible;  and  that  it  is  the  duty  of  counsel  to  so 
state  their  offers  as  to  relieve  the  court  from  such  a  neces- 
sity. But  to  bring  an  offer  within  that  rule,  it  should 
clearly  appear  that  it  was  entir*!.  It  would  more  often  sub- 
serve the  ends  of  justice  where  such  an  offer  has  been  inad- 
vertently made  for  the  court  to  remind  counsel  of  the 
respect  in  which  it  is  improper,  and  allow  its  amendment, 
than  to  exclude  it  and  thus  deprive  a  party  of  the  benefit  of 
evidence  which,  if  properly  offered,  would  be  admissible. 

The  tliird  exception  was  to  that  portion  of  the  cliarge  de- 
tailed in  the  exceptions.  It  does  not  appear  that  any  re- 
quests were  made  by  counsel  for  defendant  concerning  the 
charge  to  be  given  by  the  court:  and  the  error  complained 
of  is,  that  the  court  omitted  to  specify  and  particularize  tlie 
damages  which  the  plaintiffs  might  recover.  Every  reason- 
able intendment  is  to  l>e  made  in  favor  of  the  judgment;  and 
it  is  for  errors  that  appear  upon  the  exceptions  that  judg- 
ments are  to  be  reversed;  and  it  is  incumbent  upon  the  ex- 
cepting party  to  show  such  errors.  AniiNtrony  v.  Xoble,  55 
Vt.  US;  Jiurnham  v.  Jeimess.  54  Vt.  •i'H. 

There  is  no  apparent  error  in  that  part  of  the  charge  to 
which  exception  was  taken.  The  general  rule  of  law  ap- 
plicable to  the  case  was  properly  stated.     The  error  com- 
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plained  of  was  one  of  omission ;  and  for  anything  that  ap- 
pears the  court,  in  that  part  of  the  charge  which  was  not 
excepted  to,  may  have  charged  fully  and  satisfactorily 
upon  the  matters  about  which  nothing  appears  to  have 
been  said  in  the  part  that  was  excepted  to.  In  Goodwin  v. 
Perkins,  39  Vt.  508,  it  is  said,  that  counsel  should  always  be 
required  to  specify  the  particular  points  in  the  charge,  or  in 
the  omission  to  charge,  to  which  they  take  exceptions.  The 
attention  of  the  court  should  be  immediately  called  to  any 
error  that  is  claimed  to  have  been  committed  in  this  respect 
before  the  jury  leave  their  seats.  To  allow  an  exception  to 
the  entire  charge  in  such  a  case  would  be  to  make  the  ex- 
ception a  trap,  to  be  sprung  upon  the  court  and  the  opposite 
party. 

For  the  error  in  excluding  the  evidence  offered,  the  judg- 
ment.is  reversed  and  cause  remanded. 


BERNARD  H.  PORTER  v.  JAMES  C.  PLATT. 

Trial,  Conduct  of.    Practice  Attorney.     Evidence.     Vari- 
ance.    Question  for  Jury. 

1.  When  UD  official  reporter  Is  oot  present  at  a  trial  tn  lahe  down  the  eiact  words, — 

the  court  liavinx  made  no  minutes,— and  eounsel  d<aaj;ree  as  to  what  a  witness 
said  on  a  matter  material  to  the  iasue,  it  is  not  only  proper  for  the  conrt  to  snb- 
mlt  the  question  to  the  jnr; ,  bnt  it  is  its  dnty  to  do  so;  and  tliia  Is  so,  Blthongb 
tlie  defendant  moved  for  a  nou-sult  on  the  grouod  of  variance. 

2.  Id  such  a  case,  the  teatimoay  of  on  attoroey  with  bla  minutes  taken  od  trial,  is  not 

admissible  to  etrengtbea  or  weaken  tbatof  a  witness  given  on  tlie  same  trial. 

Assumpsit.  Plea,  general  issue.  Trial  by  jury,  Septem- 
ber Term,  1H8A,  Taft,  J.,  presiding.  Judgment  for  the 
plaintiff. 

H.  Ballard  and  D.  J.  Foster,  for  the  plaintiff. 

A.  O.  Safford  and  H.  N.  Deavitt,  for  the  defendant. 


CHITTENDEN  COUNTY, 


Porter  V.  Piatt. 


Tlie  opinion  of  the  court  was  delivered  by 

Walker,  J.  The  exceptions  show  that  the  plaintiff  and 
defendant,  on  the  11th  day  of  February,  1883,  had  been  co- 
partners in  the  milk  business  during  the  preceding  three 
months;  that  the  plaintiff  bad  originally  invested  $60,  and 
was  liable  to  pay  something  more  to  the  defendant  in  order 
to  become  an  equal  owner;  and  that  the  testimony  of  the 
plaintiff  in  direct  examination  tended  to  show,  that  on  the 
11th  day  of  February,  1883,  the  plaintiff  proposed  to  sell  to 
the  defendant  his  interest  in  the  business,  and  that  there- 
upon the  plaintiff  and  defendant  agreed,  that  the  plaintiff 
was  to  transfer  to  the  defendant  all  his  interest  in  the  prop- 
erty and  assets  of  the  firm,  and  quit  the  business;  and  that 
the  defendant  was  to  pay  the  plaintiff  in  consideration 
thei-efor  the  sum  of  tCO  which  the  plaintiff  had  originally 
invested  in  the  business;  and  in  addition,  a  reasonable  sum 
for  the  services  of  the  plaintiff  during  the  time  they  had 
thus  been  in  business  together;  and  the  plaintiff  by  virtue 
of  this  agreement  quit  the  business  and  the  defendant  be- 
came tlie  owner  of  the  entire  business.  This  suit  is  brought 
to  recover  the  foregoing  sums.  The  declaration  contains  a 
special  count  and  the  common  counts  in  assumpsit. 

The  plaintiffs  testimony  did  not  show  that  the  amount  of 
the  reasonable  sum  to  be  paid  hira  by  the  defendant  had 
ever  been  determined  or  agreed  upon  by  the  parties.  The 
defendant's  counsel  claimed  that  the  plaintiff  on  cross-ex- 
amination testified  that  he  proposed  and  defendant  agreed 
to  leave  the  question  of  the  amount  of  such  reasonable  sum 
to  one  or  the  other  of  the  fathers  of  the  parties.  The  plain- 
tifTs  counsel  claimed  that  he  did  not  so  testify.  The  plain- 
tiff's testimony  tended  to  show,  that  there  had  never  been 
any  submission  or  attempt  to  submit  the  matter  to  either  of 
the  persons  mentioned. 

After  the  plaintiff  rested  his  case  the  defendant  moved 
for  a  non-suit,  upon  the  ground  that  no  recovery  could  be 
had  under  the  special  count,  because  the  contract  which  the 


JANUARY  TERM,  1885.  535 

PuTter  D.  Piatt. 

plamtifF's  testimony  tended  to  show  in  respect  to  the  ascer- 
tainment of  such  reasonable  sum,  was  not  in  accordance 
with  the  contract  set  forth  in  the  declaration;  and  that  there 
was  a  variance  between  the  allegations  and  the  proof  in 
that  respect:  and  that  there  could  be  no  recovery  under  the 
common  counts,  because  the  submission  of  this  question  in 
the  manner  testified  to  by  the  plaintiff  had  not  been  at- 
tempted prior  to  the  commencement  of  this  suit. 

A  controversy  thereupon  arose  between  the  counsel  for 
the  plaintiff  and  the  counsel  for  the  defendant,  the  counsel 
for  the  defendant  claiming,  that  the  plaintiff  in  his  cross-ex- 
amination had  testified  that  the  submission  of  the  question 
as  to  the  reasonable  sum  which  he  was  to  receive  for  his 
services  was  an  integral  part  of  the  contract  of  purchase 
by  the  defendant;  the  counsel  for  the  plaintiff  claiming, 
that  the  plaintiff  did  not  so  testify  in  his  cross-examination, 
and  that  his  testimony  was  simply  to  the  effect,  that  the 
plaintiff  had  only  suggested  that  method  of  arriving  at  the 
reasonable  sum  to  be  paid. 

There  was  no  official  reporter  present  at  the  trial,  and  the 
court  did  not  take  minutes  of  the  plaintiff's  cross-examina- 
tion. The  County  Court  did  not  determine  the  controverwy 
as  to  what  the  plaintiff's  testimony  was  in  this  respect;  but 
stated,  that  although  his  testimony  might  bear  the  construc- 
tion claimed  by  the  defendant,  still  it  was  for  the  jury  to 
say  whether  the  witness  meant  to  be  understood  as  saying 
that  it  was  a  part  of  the  contract,  or  merely  talked  about 
at  the  time  the  contract  was  made,  as  a  method  of  deter- 
mining what  such  reasonable  sum  was;  and  stated  that  he 
should  leave  the  question,  as  to  whether  it  was  a  part  of  the 
contract  or  not,  to  the  jury.  To  such  action  of  the  court 
the  defendant  excepted.  The  defendant  then  called  the 
plaintiff,  and  yiquired  of  him,  if  he  did  not  testify  as  the 
defendant  had  claimed  upon  making  the  motion  for  a  non- 
suit. To  which  he  replied,  "I  think  not";  and,  "I  did  not 
mean  to  be  so  understood." 


CHITTENDEN  COUNTY, 


Porter  u.  Piatt. 


We  think  the  County  Court  committed  no  error  in  its  ac- 
tion in  respect  to  the  controversy,  as  to  what  the  plaintiff 
testified  to  in  his  cross-examination.  There  was  manifestly 
no  other  safe  course  for  tlie  court  to  have  adopted.  There 
was  no  official  reporter  present,  who  had  taken  down  the 
plaintiff's  testimony;  the  court  had  taken  no  minutes  of  his 
cross-examination;  and  counsel  disagreed  as  to  what  was 
actually  said  by  the  plaintiff,  and  as  to  what  the  plaintiff 
meant  to  be  understood  as  saying  by  what  he  did  say.  The 
court  had  not  the  means  of  determining  what  the  plaintiff 
said,  nor  what  he  meant  to  be  understood  as  saying  by  what 
he  did  say  without  making  itself  the  trier  of  the  fact.  What 
other  safe  course  could  have  been  taken?  The  plaintiff's 
testimony  had  reference  to  the  contract  on  which  the  plain- 
tiff relied  for  recovery  in  the  action  on  trial,  and  was  very 
material  to  the  issue  before  the  jury.  The  jury  had  heard 
it;  and  it  was  for  them  and  not  the  court  to  consider  and  de- 
termine not  only  what  was  said,  but  particularly  what  the 
plaintiff  meant  by  what  he  said.  The  court  has  not  the 
right  in  such  a  controversy  to  construe  the  language  of  a 
witness,  and  give  to  the  jury  the  meaning  of  the  witness  by 
the  words  used.  What  the  witness  says  in  his  testimony  on 
the  trial  of  a  cause,  when  the  exact  words  have  not  been 
taken  down  as  uttered,  is  a  question  for  the  jury;  and  em- 
phatically so,  the  sense  in  which  they  are  used. 
^  In  this  case  the  language  of  the  plaintiff  had  been  such  as 
to  raise  a  question  in  the  minds  of  the  counsel  as  to  what 
he  said  and  as  to  what  he  meant  by  what  he  said,  and  upon 
a  question,  too,  that  was  material  to  the  issue.  Should  the 
court,  under  such  circumstances,  have  usurped  the  duty  of 
the  jury  and  made  itself  a  court  of  inquiry  to  determine  the 
fact,  and  then  have  given  to  the  jury  for  their  guidance  its 
construction  of  the  plaintiff's  language?  Such  a  course  of 
procedure  would  have  been  manifestly  wrong,  and  an  in- 
fringement on  the  prerogative  of  the  jury.     The  question 
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raised  by  the  exceptions  was  clearly  one  for  the  jury  alone, 
and  was  properly  referred  to  them. 

And  again,  the  defendant  cannot  complain,  as  he  was  not 
injured  by  the  action  of  the  court  in  respect  to  the  plain- 
tiff's testimony  on  his  cross-examination.  He  was  improved 
as  a  witness,  and  denied  making  any  agreement  with  the 
plaintiff  as  to  the  subject-matter  of  the  trial,  or  having 
any  negotiations  with  him  in  respect  thereto;  and  it  ap- 
pears from  the  exceptions  that  the  plaintiff  and  defendant 
were  the  only  witnesses  as  to  that  question. 

The  court  instructed  the  jury  upon  the  point  in  contro- 
versy, that  if  they  found  the  parties  agreed  to  a  submission 
of  any  part  of  the  sum  which  the  plaintiff  was  to  receive, 
to  the  parents  of  either  party,  then  the  plaintiff  could  not 
recover;  and  submitted  on  that  point  the  following  special 
verdict:  "  Was  it  a  part  of  the  contract  agreed  to  by  the 
parties,  that  the  amount  the  plaintiff  was  to  receive  for  his 
services  should  be  determined  by  the  father  of  either  of 
the  parties?" 

The  court  thus  gave  the  defendant  the  benefit  of  all  he 
was  entitled  to  from  the  evidence  of  the  plaintiff  on  his 
cross-examination. 

The  jury  returned  a  general  verdict  for  the  plaintiff,  and 
answered  the  special  verdict  in  the  negative;  so  that  it  is 
apparent  the  jury  found  the  fact  as  to  what  the  plaintiff  tes- 
tified to  and  meant  to  be  understood  by  what  he  said  in  ref- 
erence to  a  submission,  against  the  claim  made  by  the 
defendant's  counsel.  The  result  shows  the  wisdom  of  sub- 
mitting the  question  to  the  jury;  and  such  a  course  was  in 
keeping  with  the  policy  of  the  law. 

The  offer  of  the  defendant  in  putting  in  his  case  to  prove 
byD.  J.  Foster,  one  of  the  plaintiff's  counsel,  and  his  min- 
utes of  testimony  taken  on  trial,  that  the  plaintiff  did  testify 
in  his  cross-examination  upon  the  point  of  the  submission 
to  one  of  the  fathers  of  the  parties,  of  the  amount  of  the 
reasonable    sum    to   be    paid  for  the   plaintiff's  services. 


CHITTENDEN  COUNTY, 


Winooikl  IiOmbet  Co.  r.  Towo  of  Colchettu. 


precisely  as  claimed  by  the  defendant,  was  properly  ex- 
cluded. 

The  admission  of  such  testimony  rests  neither  upon  prin- 
ciple nor  authority.  A  witness's  testimony  given  on  the 
trial  of  a  cause  cannot  in  the  same  trial  be  strengthened  or 
weakened  by  the  testimony  of  counsel  or  by-standers  or  any 
person  as  to  what  counsel  or  others  understood  the  witness 
to  say  in  his  testimony;  that  is  always  a  question  for  the 
jury.  When  they  have  heard  the  testimony  it  must  be  left 
with  them.  It  is  their  duty  to  remember  it,  determine  its 
meaning,  and  give  it  its  due  weight.  The  admission  of  the 
testimony  of  counsel  and  by-standers  for  the  purpose  of  the 
offer  would  tend  to  confuse  rather  than  to  aid  the  jury,  and 
to  subvert  rather  than  promote  justice.  Such  a  practice 
would  tend  to  sink  a  jury  trial  to  the  level  of  a  bar-room 
wrangle. 

Judgment  affirmed. 


THE  WINOOSKI  LUMBER  AND  WATER  POWER  CO. 
V.  THE  TOWN  OF  COLCHESTER. 

Highway,  laying  out.     Dedication  of.     Removal  of 
Obstructions.     R.  L.  ss.  2923,  2026. 

The  petitioDSr,  belnx  dissatisfied  vtth  ilie  actloo  oC  Uie  gelcctmen  in  lajinK  &  bixhwA;, 
peUtloned  Uie  Cauutj  Court  tor  connnissiDiiera;  atid  tlie  question  traa,  wlietber 
the  pBtltinii  would  lie,  Rnd  this  turjied  oa  the  queation,  vbetber  the  selecliuen 
had  laid  out  a  new  highway ,  or  merely  ordered  obstiuctloDBtu  be  removed  from 
the  old  oue;  Held,  (I)  that  the  precise  wards  of  the  sUtuta  are  uot  essential  in 
ail  order  establish Ing  a  highway;  but  an  equivalent  expiessioa  is  suflieient;  (3) 
uellher  a  survey  nor  teuder  of  land  damages  is  necessary,  when  a  former  owuer 
had  dedicated  the  land,  also  raused  a  survey  and  record  thereof  lo  be  made, 
where  the  orderreferredtoaiidadopted  suchsurvey;  (3)  nor  is  the  case  affectfid 
by  a  failure  to  follow  the  statutory  rcqulremeuCs  as  to  width  of  tlie  highway, 
or  to  make  ila  termini  certain. 

Petition  for  highway  commissioners.  Heard  on  de- 
murrer to  the  plaintiff's  replication  to  the  defendant's  plea. 
Demurrer  overruled. 
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The  petition  prayed  for  the  appointment  of  commis- 
sioners to  inquire  into  the  necessity  of  certain  highways, 
which  it  was  alleged  the  selectmen  of  the  defendant  town 
had  laid  out  across  the  petitioner's  land,  without  giving  notice 
or  paying  damages.  The  defendant's  plea  set  forth  that 
there  was  "not  any  record  of  the  said  supposed  laying  out 
of  said  highways. "  The  replication  alleged  that  there  was  a 
record  of  the  laying  out,  &c. ;  and  set  out  a  copy  of  the  pe- 
tition to  the  selectmen,  and  of  the  proceedings  of  the  select- 
men, certified  by  the  town  clerk.  The  petition  contained 
the  following : 

"  That  you  open  and  cause  to  be  worked  and  made  pass- 
able and  acceptable  the  street  in  the  village  of  Winooski, 
known  as  East  St.,  which  runs  from  Allen  St.,  southerly 
past  the  present  residence  of  Geo.  M.  Duncan,  to  its  termi- 
nation, as  described  in  the  survey  of  streets  and  lots  accepted 
and  adopted  by  the  Burlington  Mill  Co.,  by  a  vote  to  that 
effect  on  the  19th  day  of  March,  1838,  and  recorded  in  the 
land  records  of  Colchester,  Vt.,  in  vol.  9,  on  page  35to  41." 

The  selectmen's  order  contained  the  following:  "We 
met  at  the  town  clerk's  oflBce,  at  two  o'clock,  p.  m.,  Sep- 
tember 8,  1883,  agreeably  with  said  notification,  and  ad- 
journed to  the  office  of  the  Winooski  Lumber  and  Water 
Power  Co.  After  hearing  the  parties  interested,  and  duly 
examining  the  premises,  we  decided  and  so  adjudged,  that 
the  public  good  and  the  necessity  and  convenience  of  in- 
dividuals required  the  opening  of  East  Street  and  Canal 
Street,  agreeably  with  the  survey,  which  is  recorded  in 
volume  »,  on  page  35  of  the  land  records  of  said  town  of 
Colchester,  Vt.  And  we  do  hereby  order  all  parties,  to  wit: 
The  Winooski  Lumber  and  Water  Power  Co.,  through 
its  manager.  J,  F.  Leonaftl,  and  Thomas  Gudue,  who  have 
fences,  lumber,  buildings,  logs,  wood,  &c.,  which  obstruct 
said  East  Street  and  Canal  Street,  to  remove  the  same  with- 
in six  months  from  the  date  hereof.  And  we  .do  hereby 
order  that  said  East  Street  and  Canal  Street  be  worked  and 
opened  for  use  to  the  public  agreeably  with  the  survey  of 
said  East  Street  and  Canal  Street,  which  survey  is  recorded 
in  vol.  9,  on  page  35  of  the  land  records  of  said  town  of  Col- 
chester, Vt.,  by  the  Ist  day  of  April,  1884." 


CHITTENDEN  COUNTY, 


WinoMki  Lnmber  Co  v.  Town  of  Colchestu. 


The  Raid  order  purported  to  have  given  notice  to  the 
parties  interested.  A  part  of  the  record  of  the  survey  re- 
ferred to  waa:  "  3.  A  street  to  be  called  Canal  Street  fifty 
feet  in  width  parallel  to  Center  Street,  and  144  (i-IO  feet 
southwardly  (perpendicular  distance)  therefrom,  and  run- 
ning from  Follett  Street  to  lands  late  of  Moses  Catlin." 

Wales  &  Wales,  for  the  defendant,  cited  R.  L.  ss.  2!>21, 
2940;  Penniman  v.  St.  Joknsbury,  54  Vt,  306;  Hogaboon  v. 
Highgate,  55  Vt.  413;  Crawford  v.  Rutland,  52  Vt.  412:  and 
argued,  that  no  highway  had  been  laid  out;  (1)  because  no 
legal  survey  had  been  made:  R.  L.  ss.  2918,  2S33,  S924:  (2) 
because  the  claim  for  damages  had  not  been  considered  : 
R.  L,  e.  2922;  (^i)  because  the  street  was  less  than  the  statu- 
tory width  :  R.  L.  8.  2915;  (4)  because  the  termini  of  the 
streets  are  uncertain  :  State  v.  Leicester,  33  Vt.  G53;  Hinck- 
ley v.  Hastings,  2  Pick.  102. 

0.  P.  Bay,  for  the  petitioner. 

The  judgment  of  the  County  Court  will  not  be  reversed, 
unless  this  court  would  have  granted  a  writ  of  certiorari 
for  the  same  cause. 

Such  writ  has  been  uniformly  denied  by  this  court  unless 
substantial  injustice  has  been  done.  R.  L.  s.  1387;  Orcutt 
V.  Hartland,  52  Vt.  G12;  Gray  v.  Middletotvn,  5G  Vt.  55.  The 
adoption  of  the  old  survey  was  well  enough,  Milford's  Pe- 
tition, 37  N.  H.  57;  Hall  v.  Manchester,  39  N.  H.  303;  Kid- 
der V.  Jenniaon,  21  Vt.  108. 

The  opinion  of  the  court  was  dalivered  by 

Vbazby,  J.  The  demurrer  to  the  replication  raises  the 
question  whether  the  action  of  the  selectmen  as  recorded 
in  the  town  clerk's  office,  in  connection  with  the  recorded 
survey  of  the  highways  in  question  under  the  dedication  in 
1838,  all  as  set  forth  in  the  replication,  shows  a  record  of  the 
laying  out  of  said  highways,  or  was  only  an  order  of  re- 
moval of  obstructions  from  existing  highways.     Counsel 
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agree  that  if  it  shows  the  former,  the  County  Court  had 
jurisdiction ;  if  the  latter,  that  court  had  no  jurisdiction, 
the  statute  not  having  provided  for  a  petition  to  the  County 
Court  in  tlie  nature  of  an  appeal  in  the  case  of  an  order  of 
removal  of  obstructions.     Hogaboon  v,  Highgate,  55  Vt.  +13. 

In  the  application  to  the  selectmen  the  petitionors  used 
the  vford  "open"  instead  of  the  words  of  the  statute  "lay 
out";  and  in  the  order  of  the  selectmen  they  adopted  the 
same  form  of  expression  used  in  the  petition.  We  do  not 
think  the  precise  words  of  tlie  statute  are  essential  in  order 
to  constitute  a  "  laying  out"'  of  a  highway.  An  e<iuivaleut 
expression  is  proper  and  as  effectual,  where  the  purpose  is, 
as  indicated  by  the  order  as  a  whole,  to  lay  out  a  highway. 

We  also  think  the  provision  of  section  29^-3  R.  L.,  re- 
quiring a  survey  to  be  made  when  the  selectmen  lay  out  a 
highway,  would  be  complied  with  by  reference  to  and  adop- 
tion of  a  recorded  survey,  as  was  done  in  this  case.  Mil- 
ford's  Petition,  ar  N.  H.  57;   Hall  v.  Manchenter,  30  N.  H. 

•■im. 

We  do  not  think  the  right  to  bring  this  petition,  being  in 
the  nature  of  an  appeal,  is  destroyed  by  failure  of  the  se- 
lectmen to  follow  the  statutory  requirements  as  to  width  of 
the.  highway,  or  to  make  the  termini  certain  and  definite. 

The  formality  <Jf  the  proceedings  accords  with  those 
usually  adopted  in  laying  out  a  highway,  and  is  unusual  in 
proceedings  for  removal  of  obstructions  from  an  existing 
highway.  The  phraseology  of  the  order  is  appropriate  to 
the  latter  purpose,  but  equally  appropriate  to  the  former,— 
especially  in  view  of  the  dedication  previously  made.  That 
part  of  the  proceeding,  in  the  laying  out  of  a  highway, 
which  constitutes  the  taking  of  the  land  and  tendering  the 
land  damages,  had  been  anticipated  by  the  action  of  the 
land  owner.  He  had  dedicated  the  land  and  had  caused  a 
survey  to  be  made  and  recorded.  Tlieroupon  the  selectmen 
upon  petition  and  hearing  as  in  the  laying  out  of  a  highway 
"decided  and  adjudged  that    the    public    good    and  the 
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necessity  and  convenience  of  indi7iduals  required  the  open- 
ing of  East  Street  and  Canal  Street  agreeably  with  the 
survey,"  &c. ;  and  ordered  fences  and  other  obstructions 
named  to  be  removed,  giving  six  months  time  as  required, — 
R  L.  s.  2926, — and  then  ordered  said  streets  to  be  "worked 
and  opened  for  public  use,"  by  a  time  named  after  the  expi- 
ration of  the  six  months. 

Instead  of  accepting  the  dedication  as  commonly  done  by 
working  and  using  the  streets,  the  selectmen  proceeded,  as 
we  think,  to  "  lay  out"  the  streets  or  highways  under  the 
statutes  in  that  behalf,  but  standing  upon  the  dedication  as 
proffered  in  1838,  as  still  open  for  acceptance  and  as  consti- 
tuting an  assent  of  the  land  owner  and  waiver  of  land 
damages  and  thereby  removing  aU  occasion  for  notice  or 
hearing  on  the  question  of-  land  damages. 

Whether  there  was  a  dedication  still  binding  upon  the 
present  land  owner,  is  a  question  which  we  do  not  pass 
upon. 

We  only  hold  that  the  proceedings  of  the  selectmen  as  re- 
corded, taken  with  the  recorded  survey  adopted  by  them, 
as  set  forth  in  the  replication  to  which  we  are  restricted, 
show  a  record  of  a  "  laying  out"  of  the  highways  in  ques- 
tion. 

Judgment  affirmed  and  cause  remanded  to  be  proceeded 
with. 
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STATE  V.  ROBERT  NULTY. 

Criminal  Law.    Liquor  Law.    Pleading.    Amendment 
Surplusage.     "  To   Wit."    Practice.     Second 

Offense.     R  L.  ss.  3S48,  3792. 

1.  AMByDMBNT,  SuRPLcsjuiB.    It  la  not  error  to  allow  sti  Intonnntion  charging  Ihs 

illognl  sale  of  intoxicating  liquor  to  be  amended  by  Inserting  tbe  word  lig'ior 
in  ttie  cinnse  alleK'ng  a  prior  conviction,  when  it  would  be  aurpluxnge,  and 
sofMcieat  nlthont  it. 

2.  Fracttcb.    The  bnrden  is  on  the  reapondetit  to  prove  that  he  had  a  license,  Instead 

of  on  the  State,  that  be  bad  not  one. 

3.  When  a  respondent  movee  toe  a  verdict,  he  should  state  the  precise  gronnds  on 

whieL  be  buses  bis  reqnest,  or  the  court  may  well  disrejiHrfl  It. 

4.  It  the  conviction  Is  for  a  second  oflense,   requiring   imprisonment,   no  decision 

should  be  an nonnced  icitbout  llie  presence  of  tbe  respondent;  and  It  at  large 
on  ball,  bis  bonds  should  be  forfeited. 

5.  Error  will  not  be  presumed. 

Information  charging  the  respondent  with  the  illegal 
sale  of  intoxicating  liquor.  Trial  by  jury,  April  Term,  1884, 
Taft,  J.,  presiding.     Verdict,  guilty  of  t%vo  olfenses. 

Henry  Ballard,  for  the  respondent. 

It  was  error  to  allow  the  amendment.  R.  L.  ss.  3848, 
3857,  3805;  Bro.  Leg.  Max.  421;  7  Cush.  53,  89;  McKay  v. 
K.  R.  Co.  2  Mich.  138;  Sedg.  Stat.  Law,  237,  247;  State  v. 
Murphy,  55  Vt.  547.  It  was  incumbent  on  the  State  to  prove 
that  the  respondent  did  not  have  authority  to  sell.  State  v. 
Pitkin,  53  N.  H.  435;  States.  Norton,  45  Vt.  261;  18  Vt. 
191-7;  24  Pick.  374. 

J.  W.  Russell,  for,  the  State,  cited  on  the  question  of 
amendment;  King  v.  Holland,  4  Term,  457;  State  v.  Batch- 
elder,  0  Vt.  470;  State  v.  Murphy.  55  Vt.  447;  that  the  burden 
was  on  the  respondent  to  show  that  he  was  an  authorized 
agent:  1  Greenl.  Ev.  a.  79;  1  Best  Ev.  p.  512;  Statev.  Hodgdon, 
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41  Vt.  130;  2  Russ.  Cr.  p.  771;  St^fe  v.  Abbey,  20  Vt.  60;  State 
V.  Fisher,  35  Vt.  5B4;  R.  L.  s.  3792. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  I,  The  respondent  contends,  that  the  County 
Court  erred  in  allowing  an  amendment  of  the  information, 
in  regard  to  a  former  conviction.  Sec.  3848,  R.  L. ,  requires, 
that  where  a  prior  conviction  is  relied  upon  to  increase  the 
sentence,  it  shall  be  set  forth  in  the  information;  but  that  it 
shall  be  sufficient  to  set  forth  in  suhstance  the  fact  of  such 
prior  conviction,  the  offense  for  which  the  conviction  was 
had,  and  the  time  and  place  at  which,  and  the  court  by 
and  before  which,  it  was  had.  The  information  stated,  that, 
"on  the  !)th  day  of  July,  lbH3,  by  and  before  the  city  court, 
the  respondent  was  convicted  of  selling,  furnishing,  and 
giving  away  intoxicating,  without  authority;  to  wit  of  one 
offense,  under  a  charge  of  selling,  furnishing,  and  giving 
away  intoxicating  liquor  without  authority,  contrary,"  &c. 
The  amendment  allowed,  was  the  insertion  of  the  word 
"liquor"  after  the  word  "intoxicating"  where  it  first 
appears  in  said  paragraph.  We  do  not  think,  that  this 
amendment  added  anytliing  to  the  legal  quality  or  certainty 
of  the  allegation.  If  all  word.s  occurring  between  the  word 
"convicted"  and  the  words,  "  to  wit,"  should  be  rejected  as 
surplusage,  the  allegation  remaining  would  be  a  full  com- 
pliance with  the  requirements  of  the  statute.  The  office  of 
"to  wit"  is  to  particularize  what  before  has  been  alleged  in 
a  general  way.  State  v.  Murphy,  55  A'"t.  547.  It  is,  as  if 
the  informer  had  said,  "By  the  foregoing,  I  moan  one 
offense  under  a  charge,"  &c.  Therefore,  witli  the  word 
"  liquor  "  inserted,  as  allowed  by  the  amendment,  the  alle- 
gation legally  meant  no  more  than  it  did  if  the  words 
standing  between  tho  words  "convicted"  and  "to  wit" 
should  be  rejected  as  surplusage;  nor  is  the  legal  essence 
of  the  allegation  varied  by  allowing  those  words  to  remain 
unrejected.    The  respondent's  counsel  contends,  that  by 
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allowing  the  amendment,  he  was  prevented  from  raising  a 
question  of  variance  between  the  allegation  and  the  proof, 
which  he  might  have  raised,  if  the  words  named  are  re- 
jected as  surplusage.  But  the  views  already  expressed,  that 
the  legal  essence  of  the  allegation  before  and  after  the 
amendment,  is  the  same,  effectually  disposes  of  this  con- 
tention; as  the  same  proof  would  support  the  allegation 
with  or  without  the  amendment  being  allowed. 

Hence,  as  the  amendment  added  nothing  to,  and  did  not 
vary,  the  legal  substance  of  the  allegation,  the  County 
Court  did  not  err  in  allowing  it  to  be  made. 

II.  The  respondent  contends  that  the  County  Court  should 
have  complied  with  bis  request  to  have  a  verdict  directed 
in  the  respondent's  favor.  He  stated  no  ground  on  which 
he  based  such  request.  The  court  could  have  well  rejected 
the  request  for  this  reason.  The  court  is  entitled  to  be 
fairly  dealt  with,  and  to  have  its  attention  called  to  the  pre- 
cise ground  on  which  the  request  is  made,  so  that  it  may 
pass  upon  it  at  once,  and  intelligently.  It  is  not  the  duty 
of  the  court  to  guess  at  the  grounds  on  which  such  requests 
are  based,  and  possibly  to  deny  them  upon  one  ground  or 
view  of  the  evidence,  and  then  have  the  excepting  party 
bring  the  case  to  this  court  and  urge  some  other  ground  for 
the  request.  This  court  only  corrects  the  precise  errors 
committed  by  the  County  Court.  It  will  not  presume  error; 
nor  will  it  revise  the  action  of  the  County  Court  on  a 
matter  upon  which  the  exceptions  do  not  show  affinnatively 
that  the  County  Court  acted,  or  had  its  attention  called  to 
it  in  such  a  way  that  it  was  legally  bound  to  act.  Possibly 
in  this  case  the  failure  to  point  out  the  basis  of  the  request, 
was  an  inadvertence.  He  now  urges  that  the  request  should 
have  been  complied  with,  because,  as  he  claims,  the  State 
had  introduced  no  evidence  tending  to  show  that  the  sale 
was  without  authority  and  contrary  to  law.  In  this  claim 
the  respondent's  counsel  is  unsupported  by  the  exceptions. 
On  the  contrary  the  exceptions  show  affirmatively  that  evi- 
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dence  having  such  a  tendency  was  introduced  by  the  State. 
It  is  stated,  that  it  appeared  from  the  uncontradicted  testi- 
mony, that  the  respondent  was  a  hotel  keeper,  and  kept  a 
hotel  called  Howe's  Hotel;  that  there  was  a  bar  in  said  hotel 
at  which  intoxicating  liquor  was  sold,  and  that  tlie  sales,  for 
which  conviction  was  had,  took  place  at  said  bar.  The 
statute,  8.  3792,  R.  L.,  prohibits  the  appointment  of  the 
keeper  of  a  bote!,  as  an  authorized  agent  for  the  sale  of 
liquor  under  the  law.  The  place  and  manner  of  the  sale 
were  more  consistent  with  being  made  for  drinking  than  for 
the  purposes  authorized  by  law.  Hence,  the  occupation  of 
the  respondent,  the  place  and  manner  of  the  sale,  were  evi- 
dence  tending  to  show  that  the  sale  was  unlawful. 

But  we  do  not  think,  under  this  statute,  that  the  State,  to 
be  entitled  to  a  conviction,  is  bound  to  prove  the  negative 
averment  in  the  information,  that  the  sale  was  without 
authority.  All  sales  of  intoxicating  liquor  are  without 
authority  unless  the  person  making  the  sale  has  a  license 
therefor;  and  then  he  is  authorized  to  make  sales  only  for 
specific  purposes.  The  general  rule  of  evidence  is,  that 
the  party  asserting  an  affirmative  of  a  propositiort  is  bound 
to  establish  it  by  proof.  In  criminal  cases,  where  the  act 
is  criminal  only  under  particular  circumstances,  it  is  fre- 
quently and  perhaps  generally,  held,  that  the  State  is  bound 
to  establish  the  crime,  although  in  so  doing  it  is  obliged  to 
take  the  burden  of  proving  a  negative.  But  it  was  early 
held  in  Rex  v.  Hanson,  6  M.  &  S.  209,  that  the  prosecution, 
although  compelled  to  aver  in  the  information,  for  an  un- 
lawful sale  of  ale,  that  the  sale  was  without  authority,  was 
not  bound  to  prove  the  want  of  authority.  The  sale  could 
be  lawful  only  in  case  the  respondent  was  duly  licensed  to 
make  it.  The  decision  was  placed  upon  the  ground  that  it 
was  not  an  exception  to  the  general  rule  requiring  an 
affirmative  proposition  to  be  established  by  the  person 
relying  upon  it,  on  the  ground  that  the  person  making  such 
a  sale  under  a  license  had  the  ready  means  of  showing  the 
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license,  while  the  prosecution  might  he  put  to  great  expense 
and  difficulty  in  establishing  the  negative  or  want  of  such 
license.  This  doctrine  has  since  heen  generally  followed, 
and  become  elementary.  2  Russ,  Or.  ?'il)  to  77'i;  1  Greeni. 
Ev,  s,  79,  and  cases  cited  in  note.  Such  also  has  been  the 
almost  universal  practice  in  this  State  in  prosecutions  for  the 
sale  of  intoxicating  liquor.  Judge  Barrett,  in  State  v. 
Fisher,  35  Vt.  584,  decided  more  than  twenty  years  ago. 
says,  that  it  had  been  so  decided  by  this  court,  though  the 
case  is  not  reported.  It  is  the  recollection  of  some  of  the 
members  of  this  court  that  the  same  question  was  made  and 
decided  the  same  way  by  this  court  in  a  recent  unreported 
case  in  Franklin  county.  Hence,  though  we  might  have  dis- 
posed of  this  point  in  the  case  on  other  grounds,  to  have  this 
question  settled  in  practice,  and  with  the  profession,  we 
announce  what  we  understand  has  been  the  practice  under 
this  law,  and  the  former  decisions  of  this  court  on  this  sub- 
ject; and  that  we  see  no  ground  or  reason  for  changing  the 
practice  or  the  unreported  decisions  of  this  court  heretofore 
made  on  this  subject. 

The  result  is,  that  no  error  is  found  in  the  action  of  the 
County  Court. 

This  opinion  was  not  read  at  the  term  the  case  was  heard. 
After  the  hearing  and  preparation  of  the  opinion,  when  the 
time  arrived  for  announcing  the  decision,  the  court  refused 
to  proceed  further  in  the  case  without  the  presence  of  the 
respondent,  who  was  at  large  on  bail.  Failing  to  appear, 
the  court  ordered  his  bonds  called  and  adjudged  forfeited. 
The  court  were  of  the  opinion  that  where  the  conviction 
under  this  statute  is  for  a  second  offense,  which  requires 
that  the  respondent  shall  be  imprisoned,  no  decision  should 
be  announced  without  the  presence  of  the  respondent. 
Ordinarily,  no  opinion  is  furnished  in  such  cases;  but  as  the 
decision  touches  some  matters  of  importance  in  practice 
the  opinion  is  furnished  for  publication. 
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CALEDONIA  COUNTY,  MAY  TERM,  1885. 

Present:    Powers,  Taft,  Rowell,  and  Walker,  JJ. 

THE    LAMOILLE    VALLEY    R.  R    CO.     and    ESSEX 

COUNTY  R.  R.   CO.  v.    FREEMAN  BIXBY  and 

MONTPELIER&  ST.  JOHNSBURY  R.  R.  CO. 

Cross-Bill:    FREEMAN    BIXBY    v.    THE    LAMOILLE 

VALLEY  R.  R.  CO.  and  THE  ESSEX 

COUNTY    R.  R.  CO. 

[In  Chancery.] 

Mandate  from  Supreme  Court  not  Obligatory  on  Court  of 

Chancery  as  to  Matters  not  in  Issue.     Witness, 

Opinion  of  as  to  Value  of  Property. 

E.ipert.      Costs. 

1.  Matteis  TioC  in  ietve,  inadrfrtmlly  decided  by  the  Snprenie  CoarC,  Bra  DOder  tbe 
control  ot  the  Court  ot  Ch&ticer;  after  n  mandate  hia  been  sentdovrn;  thus, 
the  detendaat  B.  had  recovered  a  judgmeut  ngalcst  the  defcudaat  railroad,  one 
ot  three  rallToad  compaales,  partners  operatinK  their  reapectlTe  roadi  as  one 
continuoDs  tine,  and  had  levied  on  an  enjclne,  bagK*Ke  car,  &c.,  as  tbe  properly 
of  said  company;  whereupon  Che  orators, — tivo  ot  the  tbree  partners, — brought 
a  hill  to  enjoin  B.,  alleging,  that  it  was  partnerghlp  property;  tbat  the  liabililien 
of  tbe  partnership  larcely  exceeded  its  assets;  and  Cbat,  therefore,  the  property 
conld  not  be  held  on  B.'s  execution,  i^.  answered  and  Hied  a  cross-bill,  praying 
that  bis  judgment  be  declared  a  first  lien  on  tbe  rollinE-stock,  and  the  same  en- 
forced by  a  sale;  or,  if  it  wa«  decided  that  be  was  entitled  to  have  only  an  nn- 
dlvid«<I  third  part  sold,  to  have  that  set  apart  and  sold.  There  was  no  evidence 
as  to  the  proportionate  Interest  of  the  partners  in  the  engine.  The  mandate 
was  "  [or  tbe  amonnl  of  oiif  third  the  value"  of  the  property  levied  upon. 
Wbereupou  tbe  orators  applied  to  tbe  Court  of  Chaucery  for  leave  to  amend 
their  bill  by  setting  fnrth  the  proportion  of  Interest  that  the  defendant  railroad 
bad  In  the  engine,  clainilng  that  It  could  not  exceed  one  eighth;  wblch  leave 
was  granted.  A  master  was  appointed  to  ascertain  Che  value  o(  tbe  property 
and  siicb  interest;  and  on  Uie  coming  In  of  the  report  a  decree  was  entered  for 
B.  for  n!>-4T1l  of  such  value;  //[/'',  that  the  mandate  was  not  obligatory  on  tbe 
Court  of  Chancery;  tliat  no  issue  was  raised  by  tbe  pleadings  as  to  the  propor- 
tion of  interest;  that  the  court  in'utnrtfiill'j  assumed  that  tbe  defendant  rail- 
road bad  a  one  tbird  interest;  and  that  the  amendoient  was  properly  allowed. 
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2.  WiTNBSs.    EzpRKT.    Talde  OF  Bhoinb.    Ah  attome;,  not  an  expert  lu  the 

nae,  valoe,  or  masDtaclure  of  locomotivea,  but  who  had  made  gome  inresUga- 
tloD  as  to  the  VRlne  of  the  eogliiB  ia  contraveray,  was  allowed  to  testify  as  (o 
Its  valuej  aod  the  court  thought  it  could  not  say  aa  matter  of  law  that  it  was 

3.  The  court  recused  to  reverse  the  decree  on  the  qnestlon  of  costs,  althongh%ie  de- 

fendant was  allowed  bis  cosis,  while  the  orators  bad  prentiled  on  some  ques- 
tions, and  claimed  lliat  they  had  on  more  than  the  defendant. 

Bill  in  Chancery.  Heard  on  a  master's  report  and  ex- 
ceptions thereto,  December  Term,  litSi.  Roas,  Chancellor, 
decreed,  ' '  that  the  defendant.  Freeman  Bixby,  is  entitled  to 
receive  59-47!)  of  the  sum  of  84,iXlO  and  interest  on  the  same 
since  the  16th  day  of  October,  A.  D.  1877,  being  thesum  of 
$703,56,  and  his  costs  taxed  and  allowed  at  the  sum  of 
$148.09,  And  in  case  said  sum  of  $rn,').5(i  and  the  costs  of 
this  suit  aforesaid  are  not  paid  to  the  clerk  of  Caledonia 
County  Court,  with  interest  on  the  same  from  and  after  the 
Ist  Tuesday-ot  December,  A.  D.  1884,  within  sixty  days  from 
.  this  date,  for  the  benefit  of  the  said  Freeman  Bixby,  that 
the  clerk  of  the  Court  of  Chancery  issue  an  execution  in 
favor  of  said  Freeman  Bixby  against  the  defendants  in  the 
cross-bill  for  the  aforesaid  sum  of  1703.50  and  costs,  direct- 
ing the  sheriff  of  Caledonia  County  to  levy  said  execution 
upon  the  engine,  tender,  and  baggage  car,  mentioned  in 
said  cross-bill,  and  sell  the  same  in  due  course  of  law  in 
satisfaction  thereof.  And  the  residue,  if  any,  return  to  the 
clerk  of  the  court  for  the  benefit  of  the  orators  in  the  origi- 
nal bill,  or  those  entitled  to  the  same  under  said  orators." 

The  original  bill  is  printed  in  55  Vt.  2-30  (where  the  origi- 
nal case  is  reported),  except  the  following: 

"  Come  your  orators,  the  Essex  County  Railroad  Com- 
pany, a  corporation  duly  chartered,  organized,  and  exist- 
ing under  the  laws  of  the  State  of  Vermont,  and  the  La- 
moille Valley  Railroad  Company,  a  corporation  also  duly 
chartered,  organized,  and  existing  under  the  laws  of  this 
State,  and  represent  that  the  said  Essex  County  Railroad 
Company  is  the  lawful  owner  of  a  line  of  railroad  extend- 
ing from  Connecticut  river  in  the  town  of  Lunenburg  to  St. 
Johnsbury,  where  it  connects  with  the  railroad  of  the 
Montpelier  &  St.  Johnsbury  Railroad  Company,  and  that 
the  said  Lamoille  Valley  Railroad  Company  is  the  owner  of 
a  line  of  railroad  extending  from  the  shore  of  Lake  Cham- 
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jiliiin  in  Swaiiton,  to  the  outlet  of  Joe's  Pond  in  the  town  ot 
Danville,  where  it  also  connects  with  the  railroad  of  the 
Moiitpetier  &  St.  Johnsbury  Company,  and  the  several 
roads  of  the  said  'tliree  companies  form  a  continuous  line 
of  railroad  across  the  State  from  Lake  Chaniplain  to  Con- 
necticut river."    ♦     *    •     ♦ 

"  And  your  orators  further  show,  that  among  the  personal 
property  purchased  with  money  raised  upon  the  joint  or 
partner.ship  liability  of  said  three  companies  is  a  railroad 
euKJne  with  tender  and  haggaga  car  attaClied  known  and 
called  by  the  name  of  '  Hyde  Park.' 

■'And  your  orators  further  state,  that  one  Freeman 
Bixhy,  of  Montpelier,  at  the  (Jctober  General  Term  of  the 
Supreme  Court,  ]S7fi,  for  the  County  of  Washington,  recov- 
ered a  judgment  against  the  said  Montpelier  &  St.  Jolins- 
bury  Railroad  Company  for  the  sum  of  8o,i>4(J.r)7  damages, 
and  for  the  sum  of  8141.5!)  costs  of  suit,  and  the  said  Bixby 
has  taken  out  an  execution  on  said  judjfment,  and  placed 
tlie  same  in  the  hands  of  William  H,  Preston,  the  sheritf 
of  said  county  of  Caledonia  for  service,  and  the  said  Pres- 
ton by  the  direction  of  said  Bixby  has  levied  said  execution 
upon  the  said  engine,  tender,  and  baggage  car,  and  has  ad- 
vertised the  same  for  sale  thereon,  and  the  said  Bixby  has 
directed  the  said  slieriff  to  sell  said  engine,  tender,  and 
car.  upon  his  private  debt  against  the  said  Montpelier  & 
yt,  Johnsbury  Railroad  Company,  it  will  to  that  extent  di- 
minish the  joint  or  partnership  property  which  should  be 
applied  to  pay  the  joint  or  partnership  liabilities  aforesaid 
(which  are  alrea<ly  insufficient  for  that  purpose),  and  thus 
not  only  impair  their  jiroper  security,  but  will  throw  the 
additional  burden  of  said  partnei-ship  debts  upon  your  or- 
ators to  the  extent  of  the  value  of  said  property. 

■'And  your  orators  further  allcfje,  that  the  said  judg- 
nii-'iit  in  favor  of  the  said  Bixby  against  the  Montpelier  & 
St.  Joimsbury  Railroad  Company  was  recovered  in  an  ac- 
tion for  an  alleged  injury  to  his  person  while  travelling 
upon  the  road  of  the  said  company  by  reason  of  some  de- 
fect in  their  road. 

"  And  the  orators  further  allef^e,  that  they  were  not  in 
fact  or  in  law  parties  or  privies  to  said  action  or  judg- 
ment, but  are  wholly  strangers  thereto  and  not  in  any 
mauntr  hound    or   precluded   thereby.     •     •     •     • 

*■  And  your  orators  aver,  that  if  said  property  is  sold 
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and  removed  by  said  Bixby,  they  will  have  no  adequate 
remedy  at  law  against  him. 

"Your  orators  pray  that  the  said  Bixby  be  immediately 
enjoined  from  selling  said  engine,  tender,  and  car,  on  his 
execution,  and  that  on  the  hearing,  tlie  same  be  made 
perpetual,  and  for  any  and  all  relief  the  case  may  require." 

Cross- bill  in  part: 

"And  your  orator  further  shows  that  said  three  corpo- 
rations jointly  purchased  for  their  use  in  running  said  line 
of  railroad,  five  locomotives  with  tenders  attached,  known 
and  called  respectively,  'St.  Johnsbury,'  '  Lamoille,"  Swan- 
ton.'  •  Hyde  Park,'  and  '  Essex,'  also  two  baggage  cars, 
and  a  large  number  of  freight  and  passenger  cars."  •  *  •  ♦ 

"  And  your  orator  further  shows  that  under  said  joint 
contract  for  operating  the  railroads  of  said  three  corpora- 
tions, that  said  corporations  were  jointly  and  severally  lia- 
ble to  your  orator  for  said  injury. 

"  And  your  orator  further  says  that  inasmuch  as  said 
three  corporations  are  jointly  and  severally  liable  to  pay 
him  for  said  injury,  that  a  court  of  equity  will  not  aid 
the  Essex  County  Railroad  Company  and  the  Lamoille  Val- 
ley Railroad  Company,  and  assist  them  in  avoiding  the  pay- 
ment of  said  claim,  and  compel  your  orator  to  bring  a  mul- 
tiplicity of  suits  in  order  to  get  his  pay, 

"  And  your  orator  further  shows  that  he  has  the  right  to 
have  said  execution  levied  upon  the  rolling-stock  of  said 
three  corporations,  and  have  the  whole  or  a  part  of  the 
same  sold  to  satisfy  the  same.  And  that  your  orator's  right 
is  supf^rior  to  the  rights  of  any  of  the  joint  creditors  of  said 
three  corporations  who  have  no  security  for  their  debts,  and 
also  superior  to  the  rights  of  the  bondholders  of  the  bonds 
issued  under  and  secured  by  the  first  mortgage  of  said  three 
corporations,  and  also  the  preference  mortgage  upon  said 
line  of  railroad  and  rolling-stock.  And  that  your  orator's 
claim  is  a  first  lien  upon  the  rolling-stock  of  said  three 
corporations." 

The  prayer  was  that  the  defendants  in  the  cross-bill  set 
forth: 

"The  amount  of  rolling-stock  owned  by  said  three  rail- 
road corporations  and  by  what  name  designated: 
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"  That  the  title  to  the  said  engine  and  tender,  called  the 
'  Swanton,^  and  passenger  car  attached,  may  be  settled,  and 
the  title  confirmed  to  your  orator;  that  your  orator's  judg- 
ment against  the  Montpelier  &  St.  Johnsbury  Railroad  Com- 
pany may  be  decreed  a  first  lien  upon  the  rolling-stock 
owned  by  the  said  three  corporations,  and  that  said  lien  be 
enforced  by  a  sale  of  said  rolling-stock  or  so  much  thereof 
as  may  be  necessary  forthe  payment  of  said  judgment;  and 
in  case  this  Honorable  Court  shall  decide  that  your  orator 
was  only  entitled  to  have  one  undivided  third  part  of  said 
rolling-stock  sold  on  said  execution,  then  your  orator  prays 
that  in  default  of  the  payment  of  said  judgment,  that  said 
third  part  be  designated  and  set  apart  and  sold,  or  enough 
thereof  sold  to  satisfy  said  judgment,"  and  for  further 
relief. 

Mandate  from  the  Supreme  Court: 

"  It  is  ordered  and  decreed,  that  the  decree  in  this  cause 
of  the  Court  of  Chancery  be  reversed,  and  decree  for  the 
orator  in  the  cross-bill.  Eixby,  for  the  amount  of  one  third 
the  value  of  the  engine  '  Hyde  Park,'  tender,  and  baggage 
car  attached  thereto,  levied  upon  by  said  Bixby,  with  inter- 
est from  the  date  of  the  injunction  in  this  case,  viz.:  the 
16th  of  October,  1S77.  and  the  costs  of  this  suit. 

"The  court  will  cause  the  value  of  such  property  to  be 
ascertained  by  a  master  (unless  otherwise  agreed)  and  one 
third  of  the  valuation,  with  interest  as  aforesaid  stated; 
and  if  not  paid  to  the  clerk  of  Caledonia  County  Court 
within  sixty  days  from  final  decree  in  this  cause,  then  exe- 
cution may  issue  against  the  defendants  in  said  cross-bill 
for  the  amount  of  such  one  third  valuation,  with  interest 
and  costs;  and  said  engine,  tender,  and  baggage  car  so 
levied  upon,  sold  by  the  sheriff  of  said  Caledonia  county, 
by  due  course  of  law,  on  said  execution,  in  satisfaction 
thereof;  and  the  residue  returned  into  the  office  of  the  clerk 
of  said  County  Court,  for  the  benefit  of  the  orators  in  the 
original  bill,  and  those  claiming  under  them," 

After  the  mandate  was  sent  down,  the  orators  asked  leave 
of  the  Court  of  Chancery,  and  were  allowed  to  make  the 
following  amendment: 

"And  the  said  orators  further  allege,  that  the  Lamoille 
Valley  Railroad  extends  from  Lake  Champlain  in  the  town 
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of  Swanton  to  the  outlet  of  Joe's  Pond  in  the  town  of  Dan- 
ville, a  distance  of  a  little  more  than  eighty-three  miles; 
that  the  Essex  County  Eailroad  extends  from  the  Connecti- 
cut river  in  Lunenburg  to  the  village  of  St.  Johnsbury,  a 
distance  of  a  little  more  than  twenty-two  miles;  and  the 
Moutpelier  &  St.  Johnsbury  Railroad  extends  from  its  in- 
tersection with  the  Essex  County  road  at  the  village  of  St. 
Johnsbury  to  its  intersection  with  the  Lamoille  Valley  Rail- 
road, near  the  outlet  of  Joe's  Pond,  a  distance  of  about 
fourteen  and  three  fourths  miles.  And  your  orators  further 
say,  that  the  great  majority  of  the  money  to  build  the  said 
three  roads  was  raised  by  the  sale  of  the  joint  bonds  of  the 
said  three  railroad  companies,  secured  by  a  joint  mortgage 
of  the  whole  of  the  said  three  railroads,  and  that  a  much 
larger  proportion  of  said  money  was  expended  in  the  build- 
ing of  said  Montpelier  &  St.  Johnsbury  road  than  its  pro- 
portion pro  rata  per  mite.  And  the  rolling-stock  and  furni- 
ture on  the  said  roads,  including  that  levied  on  by  the  said 
Bixby,  were  all  purchased  with  funds  raised  as  above  stated, 
or  from  the  whole  earnings  of  the  said  three  roads,  which 
all  went  into  a  common  fund. 

"And  the  said  orators  further  say,  that  if  the  said  three 
railroad  companies  are  to  be  held  and  regarded  as  tenants 
in  common  of  the  rolling-stock  so  purchased  including  that 
levied  upon  by  said  Bixby,  or  if  said  Bixby  is  entitled  to 
take  and  hold  the  interest  of  said  Montpelier  &  St.  Johns- 
bury Railroad  Company,  the  share  or  interest  therein  owned 
by  the  said  Montpelier  &  St.  Johnsbury  Railroad  Company 
is  not  so  much  as  its  whole  proportion  in  length  bears  to  the 
length  of  the  three  roads;  but  if  it  is  to  be  regarded  as  own- 
ing a  share  of  said  personal  property  in  proportion  to  its 
relative  length,  the  share  would  be  less  than  one  eighth  un- 
divided part.  And  the  orators  aver  that  in  no  possible  event 
can  the  share  or  interest  of  said  Montpelier  &  St.  Johnsbury 
Railroad  Company  exceed  one  undivided  eighth  of  said 
property." 

The  master  found,  that  the  length  and  location  of  said 
roads  were  substantially  as  set  forth  in  said  amendment; 
that  said  Bixby  was  injured  in  May,  lUTi;  that  he  recovered 
his  judgment  at  the  General  Term  in  isrii;  that  the  three 
railroads.  May  1,  1871,  "  executed  a  joint  mortgage  of  the 
three  roads  and  the  rolling-stock  of  that  date  to  Luke  P. 
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Poland  and  Abraham  T.  Lowe,  trustees,  to  secure  the  pay- 
ment of  82,300,000  in  railroad  bonds*  issued  by  the  said  three 
companies;  that  before  January,  1873,  the  bonds  had  been 
sold  or  hypothecated;  and  that  '  a  large  amount  of  $1,400,- 
000  in  bonds  were  sold  previous  to  the  month  of  May, 
1872.'  "*•**• 

"The  Lamoille  Valley,  the  Montpelier  &  St.  Johnsbury, 
and  the  Essex  County  railroads  were  built  under  the  joint 
arrangement  made  between  the  three  companies,  and  the 
greater  part  of  the  funds  to  build  said  roads  and  the  funds 
to  pay  for  all  the  rolling-stock  used  upon  said  roads,  includ- 
ing the  engine  'Hyde  Park,'  tender,  and  baggage  ear  in 
question,  were  "obtained  upon  the  joint  credit  of  the  said 
three  companies,  by  tlie  sale  and  hypothecation  of  said  joint 
mortgage  bonds,  and  the  earnings  of  said  roads  while  being 
run  by  said  three  companies  under  said  contract. 

"  The  engine  '  Hyde  Park  '  and  tender  were  purchased  of 
the  manufacturers  in  Portland,  November  21,  1871,  on  the 
joint  credit  of  the  three  companies,  and  were  paid  for  out 
of  the  joint  funds.  None  of  the  earnings  of  the  three  roads 
were  ever  divided,  and  there  never  was  any  settlement  be- 
tween them. 


•The  followtBR  Is  an  extract  from  the  mortgage  seciiring  said  bond: 
"  And  tlia  said  parties  of  cbe  flntt,  second,  and  tlilrd  parts  hereto,  bereb;  muluallr 
covenant  atid  ajjree  with  each  otlier,  tlieir  suooeasora  and  asaijiiiB,  tlial  as  Iretween 
themselves  tlie  bonds  sball  bo  divided  in  proportiou  to  tbe  number  of  miles  of  tbeir 
respective  roads,  If  the?  are  needed,  nni]  that  tbe?  will  each  pay  Che  proportion  of 
said  bonds  which  shall  be  used  lu  aid  of  tbe  construction  of  their  res|iev1ive  roads,  to- 
KCtber  with  the  interest  thereon,  as  it  shall  from  time  to  time  become  dne  and  paya- 
ble, and  In  the  mse  of  default  o(  either  or  any  of  said  parties  of  tbe  first,  second,  and 
third  parts.  Id  the  payment  of  its  or  their  proportion  of  the  principal  or  Interest  of 
Raid  bonds  ai  the  case  may  be,  it  nball  bo  lawlid  for  the  other  or  others  of  said  par- 
ties to  pay  the  same,  and  the  party  or  parties  so  )tayinKtbe  said  principal  or  interest 
shall  be  subrogated  to  all  of  tbe  nebts  of  the  holders  of  said  bonds  and  be  at  liberty 
to  enforce  the  aame  against  the  said  defanltlnj;  parly  or  parties:  or  at  their  option 
compel  contribution  by  suit  at  law  or  in  equity,  or,  upon  application  of  tbe  party  or 
parties  so  paying  the  principal  or  interest  which  should  have  been  paid  by  the  said 
party  or  parties  in  default,  the  said  i>arty  of  the  fourth  part  and  their  succeiwors  sball 
boat  lil>erty,  and  they  are  hereby  empowered,  to  enforce  the  trusts  above  provided 
against  the  railroad  property  and  equipment  of  said  defaulting  |>aity  or  parties,  for 
the  beneUt  of  the  party  or  parties  so  paylnR  iu  the  same  manner  and  by  the  same 
means  as  are  above  provided  against  tbe  property  ot  said  parties  of  the  first,  secoud, 
and  third  parts  In  case  of  their  default.  And  for  that  purpose  and  In  consideration 
of  tbe  sum  of  one  dollar  by  each  of  said  parties  to  tbe  other  In  hand  paid,  the  receipt 
whereof  Is  hereby  acknowledged,  the  said  jmrtles  of  the  first,  eecond,  and  third  part 
do  hereby  mutually  covenant,  graiiti  and  agree  to  and  with  each  other,  that  tbe  said 
parties  of  tbe  fourth  part  and  their  successors  in  said  trust  shall  be  decreed  both  in 
law  and  equity  to  be  vested  with  the  title  of  their  respective  roads,  property,  and 
equipment  in  severalty,  and  to  hold  the  same  nnon  the  trusts  and  provisions  abova 
declared,  as  fully  to  all  intents  and  purposes  as  If  the  said  trusts  arid  provisions  were 
here  repeated  and  again  declared." 
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"The  mandate  requires  the  master  to  find  the  value  of 
the  engine  '  Hyde  Park,'  tender,  and  baggage  car  attached 
thereto,  levied  upon  by  said  Bixby,  at  the  time  of  the  in- 
junction, October  IC,  1877. 

"  The  said  Bixby,  to  prove  the  value  of  said  engine,  in- 
cluding the  tender,  introduced  as  a  witness  J.  P.  Lamson, 
who  was  said  Bixby's  attorney  in  the  original  suit  and  had 
to  do  wiBh  directing  the  levy  of  the  execution,  and  who  in- 
tended to  be  present  and  bid  on  said  property  at  the  sale 
thereof."    •    ♦    •    • 

[The  qualifications  of  Mr.  Lamson  as  a  witness  are  set 
out  in  the  opinion  substantially  as  in  the  report.] 

"I  received  and  heard  the  testimony  to  which  said  solic- 
itor excepted.  Considering  said  testimony  so  objected  to  in 
connection  with  other  testimony  unobjected  to,  I  find  the 
value  of  said  engine  '  Hyde  Park,'  tender,  and  baggage  car, 
on  the  IGth  day  of  October,  1877,  to  be  6i,125.«7,one  third 
of  which  sum  is  ?1,3+1.«7,  and  the  interest  on  said  last-named 
sum  from  October  IC,  1877,  the  date  of  said  injunction,  to 
the  2d  day  of  December,  1884,  is  $57;J.79,  making  a  total  of 
«1,915.4G. 

"  The  question  of  whether  the  testimony  of  said  Lamson 
was  properly  admitted  is  submitted  to  the  court.  And  in 
case  said  testimony  ought  not  to  have  been  admitted  and 
considered,  then,  discarding  said  testimony,  I  find  the  value 
of  said  engine,  tende'r,  and  baggage  car  to  be  on  the  IGth 
day  of  October,  1877,  the  sum  of  §3,000,  one  third  of  which 
last-named  sum  is  41,000,  and  the  interest  on  said  last-named 
sum  from  October  IG,  1877,  the  date  of  said  injunction,  to 
the  2d  dav  of  December,  1884,  is  $427.07,  making  a  total  of 
Sil,4a7.C7." 

S.  C.  Shurtleff,  for  defendant  Bixby. 
-  The  orators  brought  their  bill,  and  the  defendant  answered, 
and  filed  his  cross-bill,  in  which  he  claimed  that  the  statute 
— R.  L.  s.  :3353 — gave  him  the  right  to  attach  and  sell  the 
rolling-stock,  in  an  action  for  injuries,  and  asked  the  Court 
of  Chancery  to  determine  his  right  to  the  property  attached. 
The  prayer  of  the  cross-bill  shows  that  Bixby  was  in  doubt 
whether  or  not  he  could  hold  the  whole  or  only  one  third  of 
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the  property  levied  on;  for  if  he  could  hold  only  one  third, 
then  if  such  undivided  third  should  be  sold  on  the  execu- 
tion, the  purchaser  would  have  to  resort  to  chancery  to  have 
the  whole  property  set  to  one  party  or  the  other,  or  have  it 
Bold  and  one  third  given  to  him. 

The  sole  object  in  bringing  the  cross-bill  was  to  have  the 
whole  matter  decided  and  relief  obtained  without  any  fur- 
ther proceedings,  as  the  prayer  of  the  cross-bill  shows. 
Each  party  took  such  testimony  as  he  wished. 

The  orators  claim  that  the  question  as  to  whether  or  not 
Bixby  could  hold  one  third  of  the  property  attached,  was 
not  before  the  Supreme  Court,  or  any  other  court  until  the 
amendment. 

This  certainly  is  error,  as  the  cross-bill,  and  especially  the 
prayer  to  the  cross-bill,  will  show.  But  in  any  event  the 
Court  of  Chancery  cannot  change  the  decision  of  the  Su- 
preme Court.  R.  L.  ss.  774-7;  Sortmell  v.  Montpelier  & 
Wells  River  R.  R.  Co.  56  Vt.  180. 

The  most  the  court  has  ever  said,  is  that  when  a  question 
like  that  of  cost  was  not  decided  by  the  Supreme  Court,  that 
the  Court  of  Chancery  could  decide  that  question.  Oale  v, 
Butler,  35  Vt.  449.  A  bill  of  review  will  not  lie,  as  no  new 
facts  have  come  to  light.  E.  L.  s,  777.  As  a  petition  for  a 
rehearing,  this  proceeding  cannot  be  maintained,  as  it  is 
filed  out  of  time.     Canerdy  v.  Baker,  55  Vt.  57S. 

When  a  cause  has  been  once  settled  by  the  Supreme 
Court,  it  is  well  settled  that  the  court  will  not  review  a 
former  decision.  Stacy  v.  Vt.  Cen.  R.  R.  Co.  32  Vt.  651. 
The  only  ground  that  counsel  for  the  orators  can  claim  he 
ought  to  be  heard,  is,  that  the  court  surprised  him  in  its  de- 
cision of  the  case, — which  is  never  ground  for  relief.  Rer- 
rick  V.  Belknap,  27  Vt.  G73;  Morgan  v.  Houston,  25  Vt.  570; 
Pettes  V.  Bank,  17  Vt.  435. 

This  cause  was  commenced  before  the  statute  authorizing 
a  reference  to  a  master  of  any  question  of  fact.  Acts  of 
1878,  No.  17,  p.  33.     Any  person  who  has  seen  a  piece  of 
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property  and  examined  it  can  state  his  opinion  as  to  its 
value.  Crane  v.  Northfield,  33  Vt.  13i;  Bates  v.  Sharon,  45 
Vt.  474;  Fulsome  v.  Concord,  40  Vt.  135;  Whar.  Ev.  s.  477. 

Poland,  for  the  orators. 

The  orators  brought  their  bill  upon  the  theory  that  the 
three  railroad  companies  were  partners;  that  the  property 
levied  upon  by  Bixby  was  partnership  property;  that  the 
partnership  liabilities  largely  exceeded  ail  the  partnership 
assets,  and  that  by  settled  law,  Bixby,  who  had  obtained 
judgment  against  one  of  the  partners  severally,  could  not 
levy  his  execution  upon  any  specific  portion  of  the  partner- 
ship property  and  sell  it  to  satisfy  his  claim. 

The  defendant,  Bixby,  by  his  answer,  or  his  cross-bill,  did 
not  deny  the  partnership,  or  that  the  property  levied  on, 
was  partnership  property,  or  that  the  partnership  liabilities 
exceeded  the  whole  assets;  but  sought  to  avoid  the  effect  of 
these  facts,  by  alleging  that  his  claim  was  one  that  the  firm 
was  liable  for,  and  tliat  he  was  deceived  and  misled  into 
bringing  bis  suit  against  one  alone.  The  bill  says  nothing 
in  regard  to  the  proportion  of  the  relative  partnership  in- 
terests. Upon  the  theory  of  the  orator's  bill  this  was  wholly 
immaterial.  The  defendant  Bixby's  answer  and  cross-bill 
contain  nothing  in  relation  to  the  proportions  of  the  part- 
nership interest.  The  only  word  iu  the  case  that  can  have 
any  reference  to  that  subject  is  in  the  prayer  of  the  cross- 
bill, when  the  defendant  prays  that  his  judgment  may  be 
decreed  to  be  a  first  lien  upon  all  the  rolling-stock  of 
the  three  corporations,  or,  if  not  on  the  whole,  upon  one 
third  of  it.  The  proportion  of  interest  which  the  Montpelier 
&  St.  Johnsbury  Company  owned  in  the  partnership  prop- 
erty was  not  put  in  issue  by  the  pleadings  in  the  case;  nor 
was  there  a  particle  of  evidence  introduced  on  that  subject. 

The  decision  of  the  Supreme  Court  first  made  it  appar- 
ent, that  it  was  material  to  show  what  was  the  interest 
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of  the  Montpelier  &  St.  Jolinsbury  Company,  as  unaffected 
by  partnership  debts. 

It  is  perfectly  well  settled  by  decisions  of  this  court,  that 
after  a  case  has  been  remanded  from  the  Supreme  Court,  if, 
in  the  judgment  of  the  Court  of  Chancery,  further  proceed- 
ings are  necessary  in  order  to  do  justice  between  the  par- 
ties, either  by  allowing  amendments,  or  a  cross-bill,  or 
supplemental-bill,  to  allow  such  further  proceedings  to  be 
had.  Barrett  V.  Sargeant,  18  Vt.  365;  BrUjgs  v.  8han\  lb 
Vt.  785;  Lane  v.  Marshall,  15  Vt.  785;  Slasoii  v.  Cannon,  19 
Vt.  219;  Porter  v.  Bank  of  Rutland,  19  Vt.  410;  Barker  v. 
Belknap,  27  Vt.  700;  Gale  v.  Butler,  35  Vt.  44fl. 

Canerdy  v.  Baker,  55  Vt.  578,  has  no  bearing.  That  was 
on  application  for  a  rehearing.  French  v.  Chittenden,  10 
Vt.  127,  was  decided  under  the  old  system,  when  the  Su- 
preme Court  was  the  only  Court  of  Chancery,  and  final  de- 
crees were  made  in  that  court.  If  the  Court  of  Chancery 
had  power  to  allow  the  amendment,  it  was  a  matter  within 
the  discretion  of  that  court,  and  not  reviewable  in  this. 

But  if  reviewable,  there  is  no  doubt  it  was  a  sound  and 
just  exercise  of  the  chancellor's  power.  The  fact  has  been 
deemed  immaterial  by  the  counsel  for  the  orators;  the  decis- 
ion of  the  court  made  it  highly  important.  That  parties 
are  to  be  allowed  to  shape  their  causes  and  defences  to  meet 
unexpected  views  of  the  law  affecting  their  rights,  the 
whole  law  of  allowing  repleading  is  founded  upon  that  idea. 
If  the  party,  or  his  counsel,  has  been  grossly  faulty,  or 
grossly  ignorant,  he  is  to  be  punished  by  terms,  on  being 
allowed  to  set  himself  right  in  court. 

Lamson's  testimony  was  mere  hearsay.  The  facts  re- 
ported establish  clearly  that  the  Montpelier  &  St.  Johnsbury 
Company  had  only  such  a  proportionate  interest  in  the 
property  as  their  road  had  in  the  mileage  of  the  whole  line. 

Cost.  Bixby  claimed  the  whole  property  attached.  He 
got  one  third.  The  allowance  of  full  costs  to  Bixby,  under 
these  circumstances)  is  wholly  contrary  to  the  well-estab- 
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lished  principle  applicable  to  courts  of  equity.     The  orators 
prevailed  in  the  controversy  much  more  than  thedefendant. 

The  opinion  of  the  court  was  delivered  by 

RowELL,  J.  Bixby  brought  suit  against  The  Montpelier 
&  St.  Johiisbury  Railroad  Company,  to  recover  for  personal 
injuries  sustained  by  him  while  a  passenger  on  its  road,  re- 
covered judgment,  took  out  execution,  aud  levied  it  on  an 
engine  called  Hyde  Park  and  the  tender  and  a  baggage 
car  as  the  property  of  said  company;  whereupon  The  La- 
moille Valley  Railroad  Company  and  The  Essex  County 
Railroad  Company  brought  this  original  bill  against  Bixby 
and  The  Montpelier  &  St.  Johnsbury  Company,  to  enjoin 
Bixby  from  selling  said  property  on  his  execution,  for  that 
all  of  said  companies  were  partners,  and  as  such  were  run- 
ning and  operating  their  respective  roads  as  one  continu- 
ous line  of  road;  that  the  property  levied  upon  was  i)artner- 
ship  property;  that  the  partnership  liabilities  largely 
exceeded  the  partnership  assets;  and  that  therefore  the 
said  Bixby  could  not  in  equity  lawfully  take  and  appro- 
priate said  property  to  the  satisfaction  of  his  execution,  it 
being  against  one  of  the  partners  only;  and  he  was  tempo- 
rarily enjoined  from  so  doing. 

Bixby  answered  said  bill,  and  filed  a  cross-bill,  the  object 
of  which  was,  as  far  as  material  to  be  stated,  as  expressed 
in  the  prayer,  to  have  bis  judgment  declared  a  first  lien  on 
the  rolling-stock  of  the  three  companies,  and  the  same  en- 
forced by  a  sale  thereof,  or  of  so  much  thereof  as  was 
necessary  to  satisfy  said  judgment,  and  in  case  it  should  be 
decided  that  he  was  entitled  to  have  only  an  undivided 
third  part  thereof  sold,  to  have  that  part  designated,  set 
apart,  and  sold,  or  what  might  be  necessary  thereof,  to 
satisfy  said  judgment. 

Such  proceedings  were  had  in  the  case,  that  at  the  Gen- 
eral Term  in  October,  ISS'i,  the  Supreme  Court  sent  down 
a  mandate  for  a  decree  for  said  Bixby  "for  the  amount  of 
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one  third  the  value "  of  the  property  levied  upon  with  in- 
terest thereon  from  the  date  of  said  injunction,  to  be  ascer- 
tained by  a  master;  whereupon  the  orators  in  the  original 
bill  applied  to  the  Court  of  Chancery  for  leave  to  amend 
their  bill  by  setting  forth  the  proportion  of  interest  that  The 
Montpelier  &  St.  Johnsbury  Company  had  in  said  property, 
claiming  that  in  no  event  had  it  more  than  an  undivided 
eighth  interest  therein.  Leave  was  granted,  Bixby  object- 
ing, and  the  bill  amended  accordingly,  and  the  cause  sent 
out  to  a  master  to  ascertain  the  value  of  said  property,  and 
the  proportion  of  interest  of  The  Montpelier  &  St.  Johns- 
bur  j-*Company  therein;  and  on  the  coming  in  of  his  reports 
a  decree  was  entered  for  said  Bixby  for  59-i79  of  such 
value,  and  costs;  from  which  he  appealed. 

It  is  considered  that  before  said  amendment  was  made,  no 
issye  was  raised  by  the  pleadings  as  to  the  proportion  of 
interest  of  The  Montpelier  &  St,  Johnsbury  Company  in 
said  property.  The  original  bill  alleges  the  purchase  of  it 
on  joint  or  partnership  account,  but  does  not  allege  the 
proportion  of  interest  of  any  of  said  companies  therein; 
nor  was  such  allegation  material,  as  that  question  was  for- 
eign to  the  purpose  of  the  bill,  which  was,  to  enforce  the 
equitable  right  that  creditors  of  an  insolvent  partnership 
have,  as  well  as  the  partners  themselves,  to  have  the  part- 
nership assets  applied  in  satisfaction  of  partnership  debts  in 
preference  to  the  creditors  of  the  individual  partners. 

The  cross-bill  alleges  the  purchase  of  said  property  in 
much  the  same  way  as  the  original  bill  does,  but  makes  no 
allegation  as  to  the  proportion  of  interest  of  The  Montpe- 
lier &  St.  Johnsbury  Company  therein,  nor  says  anything 
about  it,  except  that  in  the  prayer  it  seems  to  assume  that  it 
has  a  one  third  interest. 

It  is  familiar  law  that  no  facts  are  properly  in  issue  that 
are  not  charged  in  the  bill,  and  that  relief  cannot  be  granted 
for  matters  not  charged,  although  they  may  be  apparent 
from  other  parts  of  the  pleadings  and  the  evidence;  for  the 
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court  pronounces  its  decree  secundum  allegata  et  probata. 
Porter  v.  Bank  of  Butland,  19  Vt.  410,  is  illustrative  of  this 
rule.  But  this  question  was  not  raised  by  the  evidence  even, 
as  was  said  in  argument  and  not  denied.  ^ 

Thus  it  seems,  that  by  some  inadvertency,  the  Supreme 
Cjurt  assumed,  without  allegation  or  proof,  that  the  interest 
of  The  Montpelier  &  St.  Johnsbury  Company  in  said  prop- 
erty was  a  one  third  interest,  and  decided  accordingly, 
whereby  injustice  wa.s  done;  and  the  important  question 
now  is,  whether  the  mandate  of  that  court  is  obligatory  on 
the  Court  of  Chancery  to  the  extent  of  depriving  it  of  the 
power  to  allow  such  further  proceedings  in  the  case  as  were 
necessary  to  remedy  the  wrong  and  do  justice  between  the 
parties. 

Matters  in  issue  in  a  cause  that  are  decided  by  the  Su- 
preme Court  are,  as  a  general  rule,  taken  from  the  control 
of  the  Court  of  Chancery  by  the  mandate.  Sortwell  v.  The 
Montpelier  &  Wells  River  R.  R.  Co.  56  Vt.  laO;  Sherman  & 
Adams  v.  The  Windsor  Manufacturing  Co.,  ante,57. 

Matters  in  issue  in  a  cause  that  are  not  decided  by  the  Su- 
preme Court  are  as  fully  under  the  control  of  the  "Court  o'f 
Chancery  after  mandate  as  before.  Barker  &  Haight  v. 
Belknap's  Est.  27  Vt.  700;  s.  c.  39  Vt.  168;  Oale  v.  Butler, 
35  Vt.  419;  In  re  Chickering,  56  Vt.  83. 

Matters  not  in  issue  in  a  cause  that  are  inadvertently  de- 
cided by  the  Supreme  Court,  whereby  injustice  is  done, 
ought  to  be  as  fully  under  the  control  of  the  Court  of  Chan- 
cery after  mandate  as  before;  otherwise,  aa  here,  the  party 
might  be  entirely  without  remedy;  for  it  is  impracticable 
for  him  to  apply  to  the  Supreme  Court  in  the  premises,  as 
frequently  the  first  information  he  obtains  of  its  decision  is 
derived  from  the  mandate,  when  it  is  too  late  to  apply:  nor 
can  he  resort  to  a  bill  of  review,  for  under  the  statute  that 
is  sustainable  only  for  causes  originating  after,  or  that  were 
unknoAvn  to  the  party  before,  the  rendition  of  the  decree 
from  which  the  appeal  was  taken:  nor  will  a  petition  for  a 
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rehearing  lie,  for  that  must  not  state  matters  that  do  not 
appear  in  the  pleadings  or  the  statement  of  which  is  not 
warranted  by  the  pleadings;  and  if  it  makes  a  case  differ- 
ent from  that  on  which  the  decree  was  founded,  by  intro- 
ducing facts  and  circumstances  not  before  the  court  at  the 
time  the  decree  was  made,  it  will  be  dismissed.  Wood  v. 
Oriffith,  1  Mer.  35;  s.  c.  19  Ves,  550;  3  Dan.  Ch.  Pr.  &  PI. 
(3d  Am.  ed.)  167»;  X  Hoff.  Ch.  Pr.  504. 

Now  while  it  may  well  be  said,  as  it  is  in  Canerdy  v. 
Baker,  56  Vt.  582,  that  "  every  consideration  demands  that 
a  decision  of  the  Supreme  Court  shall  be  final,  and  espe- 
cially that  it  shall  not  be  changed  by  a  single  judge  as  chan- 
cellor," yet  it  may  also  be  said,  as  there,  that  error,  inad- 
vertence, mistake,  are  not  decision.  And  especially  should 
they  not  be  so  regarded  when  the  thing  decided  icas  vof  in 
issue;  but  in  such  case  the  matter  should  rather  stand  as 
though  no  decision  had  been  made,  and  the  Court  of  Chan- 
cery left  to  allow  further  proceedings  in  its  discretion. 
This  question  has  not  been  decided  in  this  State,  but  to  hold 
thus  accords  with  the  rule  that  judgments  are  conclusive  as 
between  the  parties  even  only  as  to  matters  put  in  issue  by 
the  pleadings  and  decided.  Thus,  in  Sintzeuick  v.  Lucas,  1 
Esp.  43,  Lord  Kenyon  said  that  in  order  to  make  a  record 
evidence  to  conclude  any  matter,  it  should  appear  that  the 
matter  was  in  issue.  Manny  v,  Harris,  2  Johns.  24.  So  in 
Campbell  v.  Consalus,  "JS  N.  Y.  013,  it  was  held  in  a  subse- 
quent suit  that  a  matter  formerly  adjudged  between  the 
parties  was  not  thereby  concluded  because  not  then  in  issue 
by  the  pleadings.  People  v.  Johnson,  38  N,  Y.  (i3;  Standish 
V.  Parker,  2  Pick.  20,  and  n.  2;  Outram  v.  Moreivood,  3 
East,  340. 

Even  an  agreement  between  parties  that  matters  foreign  to 
the  pleadings  should  be  given  in  evidence  and  decided,  will 
not,  at  law  certainly,  it  seems,  enlarge  the  operation  of  the 
judgment  as  an  estoppel.  Quest  v.  Warren,  9  Exch,  379; 
Monddl  V.  Steel,  8  M.  &  W.  858;  Wolfe  v.  Washburn,  0  Cow. 
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ZGi;  Campbell  v.  Conaalus,  25  N.  Y.  C13;  2  Smith  Lead.  Cas. 
[*G72].  And  although  in  chancery  an  executed  consent  de- 
cree on  matters  not  in  issue  would  probably  he  binding,  yet 
here  the  orators  in  the  original  bill  never  consented  that  this 
question  might  be  litigated  and  determined,  and  it  was  not 
in  fact  Htigated. 

The  next  question  is  as  to  the  competency  of  Lamson  as 
a  witness  to  the  value  of  the  property  in  question.  The 
master  finds  that  he  was  Bixby's  attorney  in  the  original 
suit,  and  had  to  do  with  directing  tlie  levy  of  the  execution 
on  the  property,  and  intended  to  bid  at  the  sale  of  it  in  the 
interest  of  Eixby;  that  he  was  not  an  expert  in  the  manu- 
facture, use,  or  value  of  locomotives,  but  had  seen  and  ex- 
amined the  one  iii  controversy  several  times  during  the 
month  next  before  the  injunction  was  issued,  and  during 
that  time  had  made  some  investigation  and  inquiries  for  the 
purpose  of  determining  its  value,  and  from  such  examina- 
tion, investigation,  and  inquiries,  had  formed  an  opinion  as 
to  its  value  and  what  he  would  bid  for  it  at  the  sale,  and 
entertained  that  opinion  when  he  testified. 

When  the  value  of  property  is  in  controversy,  the  opinion 
of  persons  acquainted  with  its  value  is  admissible;  but  there 
is  no  rule  of  law  defining  how  much  a  person  must  know 
about  property  before  he  can  be  admitted  to  give  an  opinion 
of  its  value;  though  he  must  have  some  acquaintance  with 
it,  sufiicient  to  enable  him  to  form  some  estimate  of  its 
value,  and  then  it  is  for  the  triers  to  determine  the  weight 
to  be  given  to  such  estimate.  Bedell  v.  Railroad  Co.  44 
N.  Y.  307. 

But  whether  a  wjtuess  possesses  the  requisite  qualifications 
to  make  him  competent  to  testify  his  opinion,  is  a  preliminary 
question  for  the  tribunal  before  which  he  is  called;  and  its 
decision  is  conclusive,  unless  it  appears  from  the  evidence 
to  have  been  erroneous,  or  was  founded  on  an  error  in  law. 
Perkins  v.  Stichiey,  l3-i  Mass.  dl7;  Wright  v.  Williams' 
Est.  47  Vt.  233. 
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It  does  not  appear  what  the  character  and  extent  of  Lam- 
Ron's  investigations  and  inquiries  were,  nor  what  the  nature 
of  the  information  he  obtained;  and  unless  we  can  saj'  as 
matter  of  law  that  no  amount  of  information  thus  obtained 
could  make  him  competent,  we  cannot  say  there  was  error 
in  admitting  him;  andwe  hardly  think  we  can  say  this,  as 
such  opinions  are  admitted,  not  as  the  opinions  of  experts, 
strictly  so-called,  for  they  are  not  formed  on  special  study 
or  training  or  professional  experience,  but  rather  from  ne- 
cessity, on  the  ground  that  they  depend  on  knowledge  that 
any  one  may  acquire,  but  which  the  triers  may  not  have. 
Swan  V.  County  of  Middlesex,  101  Mass.  173;  Crane  &  wife 
V.  Northjield,  33  Vt.  lU;  Cavendish  v.  Tj-oy,  41  Vt.  99. 

The  only  remaining  question  is  as  to  costs;  and  it  is  suffi- 
cient to  say  that  this  court  rarely  if  ever  reverses  a  decree 
on  the  question  of  costs  alone. 

Decree  affirmed  and  cause  remanded. 
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Present:    Boss,  Taft,  Rowell,  and  Walker,  JJ. 

CHESTER  KINGSLEY  v.  JESSE  WHITE. 

Change  of  Possession.     Exception  to  Rule.     Saw  Logs. 
Cumbrous  Articles.     Fraud  in  Law. 

1.  A  Bale  of  saw  Xoup  piled  od  land  so  lov  and  vet  that  it  was  Impossible  to  remoTS 

them,  only  on  frozen  ^loand,  vlthouc  the  cost  exceeding  the  value  ol  tha  toga, 
is  valid  against  attaching;  creditors,  without  a  cliange  of  possession. 

2.  But,  IF  a.  change  of  possession  had  been  necessary,  it  u»u  held,  that  tha  tacts,  tliat 

the  vendor  had  gold  nnd  conveyed  the  lot  to  a  third  party  by  a  deed  with  only 
one  witness  to  it,  that  such  third  party,  the  vendor  and  the  purchaser,  with  his 
attorney,  went  on  to  the  lot,  and  marked  the  logs  with  the  purchaser's  Initials, 
the  third  party  am^eing  to  lake  care  of  them  for  him,  did  not  constitute  a 
snfiicleQt  chaoRe  ot  possession,  as  It  was  not  found,— and  the  court  could  not 
infer  it, — tiiat  the  tliird  pai'ty  was  in  open,  visible  posseasion  ot  the  lot. 

Replevin  for  saw  logs.  Heard  on  referee's  report,  June 
Term,  1884,  RoYCB,  Ch.  J.,  presiding.  Judgment  for  the  de- 
fendant.    The  case  is  stated  in  the  opinion,  ,  * 

Ckas.  F.  Kingsley,  for  the  plaintiff. 

Vermont's /r((Hd-iH-/oMi  doctrine  has  one  exception — sales 
of  movable  property  "cumbrous  in  character"  and  "diffi- 
cult of  removal,"  or  when  "removal  is  impracticable." 
Fitch  V.  Burk,  38  Vt.  «83;  Sterling  v.  Baldwin,  42  Vt.  311; 
Hutchins  V.  Gilchrist,  23  Vt.  82;  Birge  v.  Edgerlon,  28  Vt. 
201;  Sanborn  V.  Kittredge,  20  Vt.  G32;  Flanagan  v.  M'ood, 
33  Vt.  344;  Ross  v.  Draper,  64  Vt.  404.  Caswell  was  a  good 
bailee  for  the  plaintiff.  Sellick  v.  Starr,  5  Vt.  255;  WiLson 
V.  Hooper,  12  Yt.  653;  20  Vt.  1)2?. 

Ormsbee  &  Briggs,  for  the  defendant. 

As  to  the  law  requiring  a  change  of  possession,  see 
Farnsworth  v.  Shepcircl,  G  Vt.  521;  Rob.   Dig.  p.   018,  s.  124. 
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This  is  not  an  exception  to  the  common  rule.  The  logs 
were  not  in  the  possession  of  a  third  party.  The  deed  was 
defectively  executed.    Day  v.  Adams,  4a  Vt.  510. 

It  will  be  noticed  by  au  examination  of  the  cases  in  this 
State,  that  when  the  question  of  "  articles  cumbrous,"  etc., 
has  arisen  and  effect  given  in  the  direction  of  making  such 
property  exceptional,  as  to  the  necessity  of  a  change  of 
possession,  it  has  been  where  such  property  lia<l  heen  de- 
posited on  the  land  of  a  tliird  person  with  his  consent,  or  on 
the  land  of  a  stranger.  Merritt  v.  Miller,  13  Vt.  41G;  San- 
horn  V.  Kittredge,  20  Vt.  632. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  Both  parties  claim  title  or  right  to  the  logs  in 
controversy  under  R.  E.  Bentley;  the  plaintiff  as  a  pur- 
chaser under  a  bill  of  sale  dated  July  25,  1878,  and  the  de- 
fendant as  an  attaching  creditor  under  an  attachment 
made  August  28,  1878.  The  logs  were  cut  and  piled  on  lot 
88  in  Ripton.  The  lot  was  low  and  wet;  and  it  was  impossi- 
ble to  remove  them  from  the  lot,  so  as  to  have  them  of  any 
value,  except  when  the  ground  was  frozen.  After  the  bill 
of  sale,  August  19,  1878,  Bentley  gave  a  deed  of  the  lot  to 
Joseph  C.  Caswell;  hut  the  deed  had  but  one  witness. 
After  tlie  sale,  evidenced  by  the  bill  of  sale,  and  before  the 
attachment, — but  whether  before  or  after  the  deed  from 
Bentley  to  Caswell  is  not  found,— the  plaintiff,  with  his 
attorney,  Bentley,  and  Caswell  went  upon  the  lot,  counted 
and  marked  with  the  initials  of  the  plaintiff  the  piles  of 
logs,  and  agreed  with  Caswell  to  take  care  of  the  logs.  If 
it  had  been  found  that  Caswell  was  at  this  time  in  open, 
visible  possession  of  the  lot,  under  his  deed  from  Bentley, 
although  tlie  deed  had  but  one  witness  to  its  execution,  Cas- 
well's agreement  to  take  care  of  the  logs  for  the  plaintiff 
would  have  been  a  sufficient  change  of  the  possession  of  the 
logs,  to  have  protected  them  from  attachment  by  the  de- 
fendant.   But  it  is  neither  found,  that  Caswell  then  had  the 
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defectively  executed  deed  from  Bentley,  much  less,  that  he 
was  in  open  possession  of  the  lot  under  said  deed.  Such 
defectively  executed  deed,  though  insufficient  to  convey  the 
legal  title  of  the  lot  from  Bentley  to  Caswell,  was  evidence 
of  an  agreement  to  convey  the  laud;  and  if  he  paid  a  valu- 
able consideration  for  it,  and  went  into  possession  of  the  lot 
under  it,  his  possession  would  be  protected,  and  would  be 
notice  to  all  the  world  of  liis  rights  in  the  lot.  But,  it  not 
being  found  that  Caswell  was  there  under  the  defectively 
executed  deed,  at  the  time  he  agreed  to  take  care  of  the 
logs  for  the  plaintiff,  the  court  cannot  infer  that  such  w£is 
the  fact.  This  was  a  fact  to  be  established  affirmatively  by 
the  plaintiff,  if  he  would  have  it  avail  in  his  favor.  Hence 
the  real  question  is,  whether,  considering  the  cumbrous 
character  of  the  property,  the  impracticability  of  its  removal, 
the  sale  of  the  logs,  and  the  possession  which  the  plaintiff 
took  of  them,  they  were  protected  from  attachment  by  the 
creditors  of  Bentley.  We  think  tliey  were  protected  from 
such  attachment.  In  the  early  case  of  Weeks  v.  Wood,  2 
Aik.  64,  in  which,  in  an  elaborate  opinion  by  Judge  Pren- 
tiss, it  is  held,  that  the  want  of  change  of  possession  in  the 
sale  of  personal  chattels,  where  the  conveyance  is  absolute, 
is  a  circumstance  which  renders  the  sale  fraudulent  and 
void  against  attachment  by  the  creditors  of  the  vendor,  it 
is  said;  "Indeed,  the  rule  appears  to  apply  to  all  cases 
except  where  the  purpose  of  the  conveyance  and  the  nature 
of  the  transaction  entitle,  or  require  the  vendor  to  continue 
in  possession,  and  the  law,  considering  it  necessary  and 
justifiable,  approves  and  permits  it.  There  are  certain 
special  cases  in  which  a  change  of  possession  has  been  dis- 
pensed with,  and  which  from  their  peculiar  character  have 
been  treated  and  admitted  as  exceptions  to  the  general 
rule."  The  learned  judge  then  mentions  several  instances, 
and  among  them  the  sale  of  goods  on  board  a  ship  going 
on  a  voyage,  and  the  produce  and  advantage  which  should 
be  made  of  them,  as  security  for  the  repayment  of  money 
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lent  by  the  vendee.  This  exception,  and  the  others  to  the 
general  rule,  evidently  arose  from  the  impracticability  of  a 
change  of  possession  under  the  circumstances,  and  the 
necessity  of  relaxing  the  rule,  to  uphold  honest  transactions. 
It  was  early  held  in  this  State,  and  the  doctrine  has  been 
frequently  repeated,  that  logs  in  a  stream,  or  piled  upon 
the  banks  of  a  stream  for  the  purpose  of  being  floated  down 
the  stream,  or  when  taken  out  of  the  stream  and  piled  up, 
especially  if  partly  frozen  into  the  ice,  were  of  such  a  cum- 
brous character  and  so  situated,  that  they  passed  as  against 
the  creditors  of  the  vendor  by  a  bill  of  sale  without  further 
change  of  possession.  Sanborn  v.  Kittiedge,  20  Vt.  G33; 
Hutching  v.  Oilcbrist,  23  Vt.  82;  Birge  v.  Edgerton,  28  Vt. 
3!)1;  Fitch  V.  Bnrk,  38  Vt.  683;  Sterling  v.  Baldwin,  42  Vt. 
306;  Ross  V.  Draper,  55  Vt,  40-1.  Such  property'  is  incapable 
of  actual,  personal  possession.  Constructive  possession  is 
all,  or  nearlj'  all,  that  it  is  practicable  for  the  owner  to 
have  of  such  property;  andas  was  said,  in  Hntchins  v.  Gil- 
christ, where  the  doctrine  is  considered  at  length,  such  pos- 
session passes  with  the  title.  But  when  the  cases  on  this 
subject  in  this  State  and  elsewhere  are  carefully  considered, 
it  will  be  found,  I  think,  that  the  controlling  elements, 
which  take  such  property  out  of  the  operation  of  the  ordi- 
nary rule  requiring  a  change  of  possession  to  perfect  the  sale 
of  tlie  property  from  attachment  by  the  creditors  of  the 
vendor,  are  the  character  and  situation  of  the  property ;  that 
is,  that  the  property  is  ponderous,  incapable  of  personal 
possession,  and  difficult  of  removal.  To  hold  that  such 
property  comes  within  the  operation  of  the  ordinary  rule 
would  practically  preclude  any  sale  of  it  which  would  be 
valid  against  attachment  by  the  creditors  of  the  vendor. 
In  the  case  under  consideration,  a  removal  of  the  property 
to  perfect  the  sale  was  practically  impossible.  If  the  attach- 
ment were  required  to  be  made  by  the  officers  taking  actual 
possession  of  the  property,  or  by  removing  it,  an  attach- 
ment thereof  would  be  practically  impossible.     The  legisla- 
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ture,  to  remedy  such  impoBsibility,  has  provided  that  an  at- 
tachment thereof  may  be  made  by  lodging  a  copy  of  the 
writ  with  the  officer's  return  thereon  in  the  town  clerk's 
office  of  the  town  where  the  property  is  situated.  The  pos- 
session which  Bentley  had  of  the  lot  and  the  logs,  before  the 
sale  of  the  latter  to  the  plaintiff,  from  the  facts  reported, 
must  have  been  constructive  rather  than  actual,  or  posses- 
sion which  the  law  presumes  because  he  was  owner  of  the 
fee,  or  some  undividedpartthereof  of  the  land.  We  think 
this  case  fairly  falls  within  the  principle  and  reason  of  the 
cases  heretofore  cited  from  the  decisions  of  this  court;  and 
that  the  plaintiff  was  entitled  to  hold  the  logs  against  the 
attachment  of  the  creditors  of  Bentley.  The  plaintiff  had 
done  all,  considering  the  character  and  situation  of  the 
property,  which  it  was  practicable  for  him  to  do,  to  perfect 
his  purchase  by  taking  possession  of  the  property. 

The  judgment  is  reversed,  and  judgment  rendered  for  the 
plaintiff  to  recover  his  costs,  agreeably  to  the  stipulation  of 
the  parties,  in  the  County  Court. 


TOWN  OF  WEYBRIDGE  v.  TOWNS  OF  ADDISON, 
BRIDPORT  AND  CORNWALL. 

Highway.    Bridge.    Apportionment  of  Expenses  on  Totvns 

Benefited.     Evidence.     Act  of  1882,  No.  IG. 

R.  L.  ss.  a%0,  2975-0-7. 

1.  Evidence  is  admissible  on  a  bearing  before  commissioners  appointed  under  the  act 

o[  1883,  No.  IG,  toi  the  apportionment  of  expenses  in  repairing  a  blRbiray  and 
bridge,  among  tho  lovns  to  be  benefited,  to  prove  the  bnrdens  of  taxation  to 
whlcb  tbe  defendant  towns  were  subjected  in  the  support  of  their  respective 
bigbwaya  and  bridges,  for  the  purpose  of  dotertnlolng  vbethor  the  complainant 
town  was  excessively  burdened. 

2.  The  "  opinion  "  of  the  com  mission  era  mentioned  in  R.  L.  ss.  2Q7S-6  (otmed  by  aji 

et  parte  examination,  is  but  a  preliminary  one  for  citing  in  tbe  towns  to  be  bene- 
fited ; — not  tbe  conclusive,  Judgment  opinion,  in  accordance  with  vhlch  the  re- 
port is  to  be  made.    Notice  must  be  given;  and  afterwords  the  (owns  deemed 


ADDISON  COUNTY, 


TowD  of  Weybridge  v.  Towd  of  Addison  tl  cd. 


to  be  benefitei)  aia  to  1m  beard  on  evecyniitterlalqueationi — as,  irbetber  they 
ebould  bear  any  part  of  the  expenses;  nhether  the  complainant  town  was 
eicesBivel;  burdened ;  what  the  ability,  indebtcdoesg,  population,  grand  list. 


Petition  of  the  town  of  "Weybridge  under  No.  IG  of  the 
Acts  of  1882.  Heard  on  the  report  of  commissioners,  and 
exceptions  thereto,  December  Term,  188-1,  Veazby,  J,,  pre- 
siding. Judgment  sustaining  the  exceptions,  and  recom- 
mitting the  report  to  the  commissioners.  The  report  stated: 
"The  defendant  towns  offered  evidence  respecting  the 
burdens  of  taxation  to  which  thoy  were  subjected  in  the 
support  of  their  respective  highways  and  bridges  and 
the  protection  of  them;  to  which  the  complainant  town 
objected;  but  the  commissioners,  deeming  such  evidence 
material  in  determining  whether  complainant  town  was 
excessively  burdened,  admitted  the  evidence;  to  which  the 
complainant  town  excepted." 

The  only  exception  was  to  the  admission  of  said  evidence. 

Eldredge  and  Slade,  for  the  petitioner,  cited  Acts  of  1882, 
No.  10;  R.  L.  ss.   20C9,   2075-7;  Sharon  v.   Strafford,  5fi  Vt. 


Stewart  &  Wilds,  for  the  defendants,  cited  Orciitt  v.  Hart- 
land,  52  Vt.  612;  Sharon  v.  Strafford,  5G  Vt.  421. 

The  opinion  of  the  court  was  delivered  by 

Walker,  J.  The  town  of  Weybridge,  the  petitioning 
town,  seeks  by  its  petition  to  compel  the  defendant  towns, 
Bridport,  Cornwall,  and  Addison  to  contribute  to  the  expense 
of  rebuilding  a  certain  highway  and  bridge  in  the  town  of 
Weybridge,  under  the  provisions  of  act  No.  IG  of  the  acts 
of  the  legislature  of  the  year  18S2. 

The  plaintiff  town  insists,  that  the  evidence  offered  by  the 
defendant  towns  before  the  commissioners,  in  respect  to  the 
burdens  of  taxation  to  which  they  were  subjected  in  the 
support  of  their  respective  highways  and  bridges,  was 
wrongfully  admitted  and  considered  by  the  commissioners 
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in  determining  whether  the  plaintiff  town  was  or  would  be 
excessively  burdened  in  being  to  the  entire  expense  of  re- 
pairing the  road  and  bridge  in  question. 

I.  The  statute  of  1882,  which  has  been  held  to  be  "but  a 
part  of  the  established  system  created  by  law  for  the  build- 
ing and  maintaining  of  highways  and  bridges,"  was  not 
intended  to  change  the  ordinary  rule  that  every  town  shall 
build  and  maintain  its  own  highways  and  bridges;  but  was 
designed  to  apply  only  in  extraordinary  cases,  where  the 
benefit  derived  by  other  towns  from  the  use  of  a  certain 
highway  or  bridge  is  disproportionate  to  the  benefit  derived 
from  the  same  by  the  town  in  which  the  highway  or  bridge 
is  situated,  taking  into  consideration,  with  such  benefits, 
the  burdens  which  the  complainant  town  and  the  other 
towns  especially  benefited  by  such  highway  or  bridge 
already  sustain  in  the  maintenance  of  their  respective 
highways  and  bridges,  and  in  meeting  and  discharging 
their  other  municipal  obligations. 

The  act  of  1882  is  in  addition  to,  and  should  be  read  as  a 
part  of,  chapter  140  of  the  Revised  Laws.  This  act  extends 
the  provisions  of  the  Revised  Laws  to  a  case  not  therein 
provided  for;  and  directs  that  the  commissioners  Jn  their 
proceedings  under  the  act,  shall  proceed  as  provided  in 
sections  2960,  2975,  2970,  and  2977  of  the  Revised  Laws. 
The  commissioners,  then,  in  determining  whether  the  com- 
plainant town  is  or  would  be  excessively  burdened  by  being 
compelled  to  defray  the  whole  expense  of  building  or  re- 
pairing a  highway  situated  within  its  limits,  and  whether 
other  towns  in  the  vicinity  would  be  especially  benefited  by 
such  highway  or  bridge,  and  ought  to  bear  any  part  of  the 
expense  of  building  or  repairing  the  same,  must  proceed 
as  directed  in  said  sections,  so  far  as  these  provisions  are 
not  modified  by  the  act  itself.  Under  the  provisions  of  the 
act  and  these  sections  of  the  Revised  Laws  referred  to,  the 
commissioners  must  consider;  First,  the  public  utility  of 
the  highway  or  bridge,  the  expense,  the  ability  of  the  com- 
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plainant  town  to  bear  the  expense  of  building  or  repairing 
such  bridge  or  highway,  and  the  benefit  to  sucli  town  and 
the  other  towns  which  are  made  parties  defendant  to  the 
petition;  Second,  they  must  determine  whether  the  com- 
plainant town  would  be  excessively  burdened  by  defraying 
the  whole  expense  of  making  or  repairing  such  highway  or 
bridge;  Third,  they  must  determine  whether  the  defendant 
towns  are  so  especially  benefited  by  such  highway  or  bridge, 
that  they  ought  to  bear  any  part  of  such  expense,  and  if  so, 
what  part.  These  questions  must  be  determined  upon  a 
hearing,  of  which  the  defendant  towns  are  to  have  reason- 
able notice;  and  when  determined  the  commissioners  must 
make  report  to  the  County  Court  of  their  proceedings  and 
findings. 

There  is  a  duty  resting  upon  a  town  in  common  with 
other  towns  to  build  and  repair  its  own  highways  and 
bridges;  and  the  burden  thus  imposed  upon  it  is  not  as  a 
rule  excessive.  All  public  highways  in  a  town  are  of 
greater  or  less  benefit  to  other  towns;  but  such  other  towns 
cannot  be  assessed  any  portion  of  the  expense  of  maintain- 
ing a  public  highway  or  bridge,  without  their  limits,  unless 
they  derive  a  disproportionate  benefit  from  the  use  of  the 
same,  and  unless  the  town  in  which  the  highway  or  bridge 
is  situated  is  or  would  be  excessively  burdened  by  being 
required  to  build  or  maintain  the  same. 

When  is  a  town  excessively  burdened?  and  what  shall  be 
considered  in  determining  it?  The  term  " excessively  bur- 
dened "is  a  relative  one,  covering  a  consideration  of  the 
complainant  town's  burdens  in  connection  with  the  burdens 
of  the  other  towns  benefited  by  such  highway.  A  town  is 
not  excessively  burdened  by  being  required  to  build  and 
maintain  a  highway  within  its  limits,  within  the  spirit  and 
intent  of  the  statute,  unless  its  municipal  burdens  and  tax- 
ation for  necessary  purposes  would  be  increased  thereby, 
beyond  its  due  measure  and  proportion  in  comparison  with 
the  municipal  burdens  and  taxation  for  necessary  purposes 
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of  such  other  towns  as  are  deemed  to  be  especially  bene- 
fited by  such  highway. 

It  was  not  the  intention  of  the  legislature  to  remove  the 
burden  or  any  part  of  it,  from  the  town  in  which  the  high- 
way is  situated,  and  throw  it  upon  other  towns  in  the 
vicinity  especially  benefited  by  such  highway  while  such 
other  towns  are  carrying  municipal  burdens,  considering  ' 
population,  and  grand  list,  etc.,  as  great  or  greater  than  the 
complainant  town  would  be  required  to  bear  with  all  its 
other  municipal  burdens  by  defraying  the  whole  expense  of 
building  or  maintaining  such  highway. 

A  distribution  .of  the  expense  of  building  or  maintaining 
a  highway  cannot  properly  be  made  under  the  statute  un- 
less the  corporate  burdens  for  common  town  purposes  of 
the  complainant  town  and  the  other  towns  deemed  to  be 
benefited  thereby,  considering  population,  and  grand  list, 
etc.,  are  disproportionate  and  against  the  complainant  town. 
The  burden  of  the  town  in  which  the  highway  is  situated, 
may  be  heavy,  but,  when  compared  with  the  burden  of  the 
other  towns  especially  benefited,  not  excessive.  If  it  is 
not  thus  excessive,  no  apportionment  of  expense  can  be 
properly  made. 

It  might  turn  out,  on  consideration  of  the  ability  of  the 
towns  deemed  to  be  especially  benefited,  that  any  apportion- 
ment of  the  expense  of  making  or  repairing  the  highway 
would  throw  an  excessive  burden  upon  one  or  all  of  the 
towns  so  deemed  to  be  benefited. 

In  determining,  then,  whether  the  complainant  town  is  or 
would  be  excessively  burdened  by  being  required  to  build 
and  maintain  a  highway  or  bridge  within  its  limits,  and 
whether  other  towns  deemed  to  be  especially  benefited 
thereby  ought  to  bear  any  portion  of  the  expense  of  the 
same,  the  ability  of  the  towns,  so  deemed  to  be  benefited 
thereby,  to  bear  any  portion  of  such  expense,  as  well  as  the 
ability  of  the  complainant  town,  must  be  considered  to- 
gether with  the  benefits  derived  therefrom. 
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In  Sharon  V.  Strafford,  5ijYH-i\,PowE.Rii,  J.,  s&yfi:  '^  This 
'ability '  is  a  relative  term  covering  a  consideration  of  the 
town's  other  burdens,  its  indebtedness,  population,  grand 
list,  etc.  If,  regarding  these  considerations,  the  commis- 
Bioners  deem  the  expense  to  be  beyond  the  due  measure  of 
burden,  imposed  upon  a  town  under  its  common  duty  to 
build  its  own  roads  and  bridges,  then  the  proposed  burden 
IS  excessive."  This  question  of  what  burden  is  imposed 
upon  a  town,  under  its  common  duty  to  maintain  its  own 
roads,  involves  a  consideration  of  the  burdens  carried  and 
sustained  by  other  towns.  It  cannot  be  ascertained  other- 
wise. There  is  no  statute  limit  to  the  burden  to  be  sustained 
under  this  common  duty  imposed  upon  a  town  to  maintain 
its  own  roads.  Its  limit  can  be  determined  only  by  a  com- 
parison of  the  ability  and  burdens  of  the  complainant  town 
with  the  ability  and  burdens  of  the  other  towns  deemed  to 
be  benefited. 

II,  It  is  claimed,  that  the  towns  deemed  to  be  I>enefited 
are  not  entitled  to  be  heard  upon  the  question,  as  to  whether 
the  complainant  town  would  be  excessively  burdened  by 
being  required  to  defray  the  whole  expense  of  making  or 
repairing  the  highway  or  bridge.  In  support  of  this  propo- 
sition the  petitioner  cites  and  relies  upon  sections  a075,  297(5, 
and  2977  of  the  Revised  Laws,  These  sections  do  not  war- 
rant the  construction  claimed  by  the  petitioner.  Section 
2D75  provides,  that  if  the  commissioners  before  an  exaniina' 
tion  is  made,  shall  be  of  the  opinion  that  a  town  would  be 
excessively  burdened  by  defraying  the  whole  expense  of 
making  and  repairing  such  road  or  bridge,  etc.,  they  fAen 
shall  make  an  examination  of  all  the  circumstances  relating 
to  the  road,  etc., — the  public  utility,  the  expense,  the  ability 
of  such  town  to  bear  the  expense,  and  the  benefit  to  such 
town  and  other  towns  in  the  vicinity.  Section  2ft7(j  provides 
that  if,  vpon  such  examination,  the  commissioners  are  of 
the  opinion  that  such  town  would  be  excessively  burdened 
by  defraying  all  tlie  expenses  aforesaid,  they  then  shall 
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give  reasonable  notice  to  one  or  more  of  the  selectmen  of 
sucli  towns  as  tliey  deem  especially  benefited  by  such  road 
or  bridge,  etc.,  "of  the  time  and  place  for  a  hearing  in  the 
premises." 

To  this  stage  of  the  proceedings  the  opinion  of  the  com- 
missioners is  not  a  conclusive  opinion  or  judgment.  It  is 
simply  a  preliminary  opinion  to  which  they  have  arrived  on 
an  ex  parte  examination  and  upon  which  they  are  to  notify 
the  towns  they  deem  especially  benefited,  of  a  time  and 
place  for  hearing  in  the  premises. 

The  commissioners  are  not  warranted  in  making  report 
to  the  court  upon  such  a  preliminary  opinion  against  the 
towns  deemed  to  be  benefited.  The  statute,  in  conformity 
with  the  general  policy  of  the  law,  requires  that  there  shall 
be  a  hearing  in  the  premises,  and  that  the  towns  deemed  to 
be  benefited,  shall  have  an  opportunity  to  be  heard  upon 
every  question  involved  in  the  examination  which  is  ma- 
terial to  the  issue.  Tlie  phrase,  "a  hearing  in  the  prem- 
ises," embraces  all  the  questions  which  are  to  be  considered 
and  passed  upon  by  the  commissioners.  It  covers  the 
whole  and  not  a  part  of  the  questions  involved.  After  such 
notice  is  given  the  whole  matter  la  open  for  hearing  and 
final  determination;  and  the  towns  deemed  to  be  benefited, 
are  entitled  to  be  heard  on  every  material  question,  particu- 
larly the  questions,  whether  the  complainant  town  would 
be  excessively  burdened  by  being  required  to  defray  the 
whole  expense  of  making  or  repairing  the  highway,  and 
whether  they  ought  to  boar  any  part  of  such  expense;  and 
if  BO,  what  part. 

That  the  "opinion"  of  the  commissioners  mentioned  in 
sections  2!I75  and  21)70  is  but  a  preliminary  one  for  citing  in 
towns  deemed  to  be  benefited  and  not  a  conclusive,  judg- 
ment opinion,  is  apparent  from  an  examination  of  section 
2077,  Revised  Laws,  which  provides,  that,  '' if  ujxjn  such 
hearing  the  commissioners  are  of  the  opinion  that  such 
other  towns  ought  to  bear  any  portion  of  said  expense, 
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they  shall  apportion  such  part  thereof  as  they  deem  reaBon- 
able  to  any  other  town  which  they  deem  benefited  and 
make  report,"  etc. 

The  opinion  founded  upon  the  hearing,  is  the  conclusive, 
judgment  opinion,  and  upon  it  the  report  of  the  commis- 
sioners is  to  be  made.  The  towns  deemed  to  be  benefited 
cannot  be  concluded  hy  any  report  which  is  made  without 
giving  them  a  reasonable  opportunity  to  be  heard  in  the 
whole  premises. 

We  think  the  commissioners  committed  no  error  in  ad- 
mitting the  evidence  offered,  showing  the  burdens  of  taxa- 
tion to  which  the  defendant  towns  were  subjected,  in  the 
support  of  their  respective  highways,  and  that  they  properly 
considered  the  same  in  determining  whether  the  complain- 
ant town  was  or  would  be  excessively  burdened  by  being 
required  to  bear  the  whole  expense  of  repairing  the  high- 
way and  bridge  in  question. 

Judgment  reversed,  report  of  the  commissioners  accepted 
and  petition  dismissed. 


STATE  V.  NELLIE  BARROWS. 

Breach  of  the  Peace.    Assault  and  Battery.     Jurisdiction 
of  Justice  of  Peace.     Criminal  Law.     Practice. 

R.  L.  SS.  1666,  4^28,  4335. 

1.  A  criminnl  complaint  charging  an  aasaultandbntterj,  with  toreeand  arms,  Rgainst 
the  Torm  oC  the  slatate  sad  the  peace  of  the  State,  &c.,  Is  a  ciiarge  of  a  breach 
ot  the  public  peace  vltbln  the  meaniag  of  R.  L,  s.  1228,  agHlost  "  tumtiltuoiis 
and  offenslva  carriage,"  &c. ;  and  a  justice  ot  the  [leace,  before  nhom  such 
complaint  <9  peodldf;.  can  legally  impose  a  fine  uot  exceeding  S20. 

3.  But,  the  Justice  having  Jurisdiction  of  the  procesn,  the  subject-mattei,  and  Ihe  re- 
spoadeut.  If  he  should  flue  him  S20,  when  be  could  legally  Impose  a  fine  of 
only  310,  1q  accordanue  with  R.  L.  s.  ItiliU,  (he  proceedings  should  not  be  dis- 
missed on  appeal  In  the  County  Court. 

CoiiPLAiNT  for  assault  and  battery.  Heard  on  motion  to 
dismiss,  December  Term,  1884,  Veazet,  J.,  presiding.  Mo- 
tion denied. 
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It  was  charged  in  the  indictment,  that  "the  said  Nellie 
Barrows,  with  force  and  arms,  in  and  upon  one  *  •  *  • 
an  assault  did  make,  and  her  the  said  *  ♦  *  ♦  did  then 
and  there  beat,  bruise,  &c.,  contrary  to  the  form,  force  and 
effect  of  the  statute,"  &c. 

Lyman  E.  Knapp,  for  the  respondent. 

The  jurisdiction  of  a  justice  of  the  peace  is  only  statu- 
tory. Bennett's  Justice,  1;  Paine  v.  Eli,  1  D.  Chip,  37. 
The  general  statutory  jurisdiction  of  justices  ie  only  in  cases 
where  the  fine  is  not  more  than  $10.  R.  L.  s.  1066.  Assault 
and  battery  is  not  a  statutory  offense,  except  as-an  ingre- 
dient of  some  other  offense,  or  in  its  more  aggravated 
forms.  There  is  a  distinction  between  "public  peace"  and 
"  domestic  peace."  R.  L.  s.  3814.  An  assault  may  be  made 
without  a  breach  of  the  public  peace.  R.  L.  a.  4228  has  es- 
pecial reference  to  the  maintenance  of  public  order.  % 
Bish.  Cr.  L.  49,  980;  1  Bish.  Cr.  L.  978.  An  assault  has  refer- 
ence to  the  individual  wrong  or  the  domestic  peace.  But- 
tons Case,  8  C.  &  P.  6C0. 

Theirule  that  the  greater  offense  includes  the  lesser  one 
of  the  same  kind,  does  not  help  the  prosecution  in  this  case. 
Assault  and  battery  may  or  may  not  be  included  in  breach 
of  the  public  peace,  but  certainly  the  latter  offense  is  not 
necessarily  included  in  assault  and  battery.  1  Wait  Act. 
&  Def.  333;  State  v.  Downer,  8  Vt.  424;  State  v.  Burt,  25  Vt. 
373;  Wilds  v.  State,  15  Ark.  204;  State  v.  Matthews,  42  Vt. 
542;  2  Swift  Dig.  337. 

Eldredge  and  Blade,  for  the  State. 

The  justice  had  jurisdiction  to  fine  the  respondent  S20. 
R  L.  83.  4228,  4235. 

Section  4228  specifies  several  ways  by  which  the  public 
peace  may  be  disturbed  or  broken,  any  one  of  which  is  pun- 
ishable. Thus  challenging,  assaulting,  beating  or  striking 
another  is  a  breach  of  the  public  peace.     Each  one  of  the 
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offenses  mentioned  import  a  breach  of  the  public  peac«. 
State  V.  Biggs,  22  Vt.  321;  State  v.  Matthews,  42  Vt.  543;  in 
re  Powers,  25  Vt.  201;  Bennett's  Justice,  714. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J.  The  respondent  was  complained  of  before  a  jus- 
tice of  the  peace  for  an  assault  and  battery,  and  there  con- 
victed and  sentenced  to  pay  a  fine  of  $20.  The  respondent 
appealed  to  the  County  Court,  and  there  filed  a  motion  to 
dismiss  the  prosecution,  on  the  claimed  ground  that  the 
justice  had  imposed  a  larger  fine  than  he  was  authorized  by 
statute  to  impose  for  such  an  offense.  She  claims  that  the 
justice's  jurisdiction  in  this  respect  is  that  conferred  by 
sec.  I'iOC,  R.  L.,  or  the  power  to  impose  a  fine  not  exceeding 
♦10.  The  justice  of  the  peace  held  that  the  offense  charged 
was  that  defined  by  sec.  422S,  R.  L.,  or  that  of  breaking  and 
disturbing  the  public  peace  by  the  assault;  and  that  by  sec. 
4235,  R.  L.,  he  was  empowered  to  impose  a  fine  of  820.  If 
the  contention  of  the  respondent  is  correct,  inasmuch  as  the 
justice  had  jurisdiction  of  the  offense,  or  of  the  process, 
subject-matter,  and  respondent,  it  is  not  quite  apparent  how 
it  follows  that  the  prosecution  should  be  quashed  or  dis- 
missed because  he  imposed  a  larger  fine  than  he  was  au- 
thorized by  statute  to  impose.  The  respondent  had  brought 
her  case  into  the  County  Court  by  appeal,  where  that  error, 
if  it  were  one,  could  be  corrected  and  only  the  lawful  fine 
imposed.  The  fact  that  the  justice  in  a  case  in  which  con- 
fessedly he  had  jurisdiction  committed  an  error  in  regard 
to  the  amount  of  the  fine  he  was  authorized  to  impose, 
would  not  oust  the  appellate  court  of  jurisdiction  to  do  in 
the  case  what  the  justice  was  authorized  to  do,  and  should 
have  done. 

But  passing  this  point,  we  think  it  would  be  a  surprise  to 
the  profession  and  contrary  to  the  almost  universal  prac- 
tice, to  hold  that  a  justice  of  the  peace  by  virtue  of  sections 
422S  and  4235,  is  not  authorized  under  the  complaint  to  im- 
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pose  a  fine  of  830.  Every  assault  and  battery  is  not  only  a 
wrong  to  the  individual  assaulted,  but  also  is  a  breach  of 
the  peace.  In  1  Bishop  on  Grim.  Law,  s.  403,  the  learned 
author  says:  "There  are  two  offenses  against  the  person 
and  personal  security  usually  found  together  and  practically 
regarded  as  one;  namely,  assault  and  battery,  *  •  «  * 
These  offenses  are  generally  spoken  of  in  the  booka  as 
breaches  of  the  peace;  which,  in  a  qualified  sense,  they  are, 
but  more.  For  the  common  law  seems  to  hold,  that  men 
assume  toward  one  another,  in  the  contest  of  life,  unfair 
ground,  and  give  occasion  for  public  interposition,  when- 
ever (hey  wrongfully  and  wantonly  undertake  to  exercise 
upon  their  victims,  to  their  injury,  any  kind  of  physical 
force."  On  this  view  of  the  law,  as  well  as  the  universal 
practice  in  this  State,  so  far  as  we  are  informed,  a  criminal 
complaint,  charging  an  assault  and  battery  with  force  and 
arms,  against  the  form  of  the  statute  and  the  peace  of  the 
State,  is  charging  a  breach  of  the  peace  inhibited  by  sec. 
i'iUS,  R  L.,  and  may  be  punished  by  the  justice  of  the 
peace,  before  whom  it  is  pending  by  a  fine  not  exceeding 
•20  as  provided  by  sec.  -1235,  R  L,  .  This  accords  with  the 
previous  decisions  of  this  court  on  this  statute.  In  State  v, 
Riggs,  2'4  Vt.  321,  Redfield,  J.,  inspeaking  of  this  statute, 
says:  "The  offense  there  defined,  is,  that  of  assault  and 
battery  together  with  other  kindred  acts  of  the  nature 
named  in  tlie  statute  and  calculated  to  put  one  in  fear  of 
bodily  harm,  and  disturbing  that  quiet  and  repose  which 
constitute  essentially  the  comfort  and  rest  of  social  life — as 
was  held  in  State  v.  Benedict,  11  Vt.  236." 

The  judgment  is,  that  the  respondent  takes  nothing  by 
her  exceptions,  and  the  cause  is  remanded  to  the  County 
Court  to  be  further  proceeded  with. 
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STATE  V.  BRUNELLE  &  NISUN. 

Criminal  Law.     Intoxicating  Liquor.    Practice. 

Tbe  respondents  vers  proBecuted  betore  a  justice  of  the  peikce  (or  the  illegal  sale  of 
intoiicatiog  Itqaor  aader  B.  L.  ra.  3814-16,  38G4,  and  appealed .  IntbeCoaDt; 
Court  they  moved  to  dlsmisa  "for  defect!  apparent  vpon  the  faix  of  the  com- 
ptainl,"  without  specifying  any  other  cause,  which  motloD  was  denied.  The 
etceptloQs  did  not  show,  that  itii;  qaeation  was  brought  to  the  atleDllon  at  the 
court;  or  that  any  w&s  considered  and  adjudged  by  it;  ortbesnbject  upon  which 
the  court  acted;  Held,  that  uo  error  Is  clearly  disclosed;  SJid  that  none  will  be 
presumed. 

Prosecution  for  the  illegal  sale  of  intoxicating  liquor. 
Appeal  from  the  decision  of  a  justice  of  the  peace.  Heard 
on  a  motion  to  dismiss,  December  Term,  1884,  Veazey,  J., 
presiding.     Motion  denied. 

The  exceptions  were  as  follows: 

"  This  is  an  appeal  from  a  justice  of  the  peace  in  a  prose- 
cution for  selling  intoxicating  liquor.  The  respondents 
moved  to  dismiss  the  cause.  The  files  are  all  referred  to  as 
a  part  hereof.  The  court  denied  the  motion,  to  which  the 
respondent  excepted;  exceptions  allowed,  and  cause  passed 
to  the  Supreme  Court  under  R.  L,  s.  1390." 

The  motion  was-.  "The  respondents  *  *  •  *  move 
that  said  complaint  be  dismissed  for  defects  apparent  upon 
the  face  of  the  complaint." 

Copy  of  appeal,  in  part: 

"  Be  it  remembered,  that  at  a  justice  court  holden  at,  &c., 
on,  &c.,  before,  &c.,  one,  &c.,  having  been  arrested  without 
warrant  in  a  state  of  intoxication,  was  brought  for  disclosure 
where  he  obtained  the  liquor  with  which  he  became  intoxi- 
cated, and  the  said  Maxim  Cutter  having  been  duly  sworn, 
disclosed  and  said  that  he  obtained  the  liquor  whereby  such 
intoxication  was  produced  from  Fred  Brunelle  and  Frank 
Nisun,     •    •    •    •    and  that  the  said  Fred  Brunelle  and 
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Frank  Nisun  furaished  the  Bame  to  him.  And  it  being  ad- 
judged by  said  justice,  that  the  furnishing  of  the  said  intox- 
icating liquor  to  the  said  Maxim  Cutter,  by  the  said  Fred 
Brunelle  and  Frank  Nisun,  was  an  otfense  against  the  pro- 
visions of  section  38IG  of  Revised  Laws,  contrary  to  the 
form,  force,  and  effect  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  State, 
the  said  justice  thereupon  issued  his  warrant,  as  by  law 
directed,  and  caused  the  said  *  •  *  •  so  furnishing 
the  said  intoxicating  liquor,  to  be  brought  before  him  on  the 
•  *  *  *  to  answer  to  the  charge  so  preferred  against 
them,  and  Justus  Cobb,  grand  juror  for  *  •  *  ♦  was 
summoned  to  prosecute  said  cause,  according  to  the  statute 
in  such  case  made  and  provided. 

"The  said  Fred  BruneUe  and  Frank  Nisun,  being  put  to 
answer  said  charge,  pleaded  guilty.  Whereupon  it  is  ad- 
judged by  the  said  justice  that  the  said  respondents,  Fred 
Brunelle  and  Frank  Nisun,  are  guilty  as  charged  by  the 
disclosure  of  said  Maxim  Cutter,  of  one  offense,  first  con- 
viction, and  the  said  Fred  Brunelle  and  Frank  Nisun  are 
sentenced  to  pay  a  fine  of  ten  dollars  to  the  treasurer  of  the 
State  of  Vermont,  and  to  stand  committed  until  sentence  is 
complied  with." 

J.  E.   Stapleton  and  Stewart  &   Wilds,  for  the  respond-   ■ 
ent. 

The  justice  clearly  had  no  authority  or  jurisdiction  to 
issue  such  a  warrant.  It  is  only  when  the  party  is  found 
in  such  a  state  of  intoxication  as  to  disturb  the  public  or 
domestic  peace  and  tranquillity,  that  the  justice  is  authorized 
to  issue  the  warrant  set  forth  in  s,  3804.  The  appeal  recites 
that,  "One  Maxim  Cutter  having  been  arrested  without 
warrant  in  a  state  of  intoxication."  If  the  arrsst  itself  was 
regular,  the  complaint  of  a  proper  informing  officer  could 
not  be  dispensed  with  prior  to  the  issuing  of  a  warrant  by 
the  justice.     In  re  Emma  Pierce,  Hi  Vt.  37-1. 

It  does  not  appear  from  the  appeal  upon  what  process  the 
respondents  are  in  court,  except  that  it  is  some  process 
issued,  "as  by  law  directed."  It  is  impossible  to  plead  to 
such  a  process.    If  the  respondents  plead  guilty,  what  is 
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the  allegation  io  the  process  which  they  admit?  And  what 
is  to  be  the  penalty?  If  they  plead  not  guilty,  upon  what 
allegation  is  the  issue  joined? 

How  is  it  possible  to  try  a  respondent  for  crime  or  mis- 
demeanor without  definite  allegations  of  his  guilt?  If  it  is 
impossible  to  plead  in  such  proceedings  they  should  be  dis- 


E.  W.  J.  Hawkins,  Slate's  attcM-n^,  and  W.  W.  Rider, 
for  the  State. 

The  motion  ^lould  not  be  entertained,  for  the  reason  that 
it  does  not  state  specifically  the  ground  of  objection. 
What.  Cr.  PI.  (8th  ed.)  :)?»;  1  Biah.  Cr.  Proc.  {aded.)  772; 
Barneft  v.  Emery,  43  Vt.  17«.  The  record  shows  enough 
to  give  the  justice  jurisdiction.  R.  L,  s,  3Siii.  No  ccwn- 
plaint  was  necessary.  State  v.  Conlin,  27  Vt.  318;  In  re 
Dougherty,  •i7  Vt.  325;  State  v.  Hoffman,  46  Vt.  17G.  The 
record  sufficiently  shows  upon  what  prrieess  the  respond- 
ents are  m  court,  viz.:  the  charge  preferred  against  them 
by  the  disclosure  of  the  intoxicated  person.  They  are  to 
plead  in  the  same  manner  as  if  complained  against  by  an 
informing  officer;  and  are  to  be  prosecuted  in  the  same 
manner  except  as  to  the  number  of  off^ises  provable.  R. 
L.    s.  ^05-lG;  Statev.  Kdletj,  47  Vt.  394. 

The  opinion  of  the  court  w&s  delivered  by 

Taft,  J.  An  appeal  from  a  justice  of  the  peace,  in  a 
prosecution  for  selling  intoxicating  liquor,  based  on  sections 
3814-l(i  and  3864  R.  L,  In  the  County  Court  the  respond- 
ents moved  to  dismiss  the  cause  "for  defects  apparent 
upon  the  face  of  the  complaint."  The  motion  being 
denied,  the  question  comes  to  this  court  for  revision.  The 
exceptions  do  not  show  that  any  question  was  brought  to 
the  attention  of  the  County  Court  upon  the  trial  below;  or 
that  any  question  was  considered  and  adjudged  by  that 
court.     Neither  the  motion  nor  exceptions  state  the  subject 
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upon  which  the  court  acted  in  denying  the  motion.  The 
Supreme  Court  revises  only  the  matters  upon  which  the 
County  Court  has,  or  should  have,  acted;  and  will  not  pre- 
sume that  it  has  committed  any  error  not  clearly  disclosed 
by  the  record,  which  is  made  up  of  the  pleadings  and  ex- 
ceptions. The  respondents  take  nothing  by  their  exceptions 
and  cause  remanded. 


L.  C.  PARTCH  V.  S,  A.  SPOONER. 

Adverse  Possession.     Charge   of  the   Court.     Presumption. 
Deposit  io7i.     Practice. 

1.  The  court  chari^  thRt  tbo  poiiBession,  to  f^in  a  good  title,  lunfit  be  "  actual,  con- 

tinned,  Tislble.  Dotorlous,  distinct,  and  hostile. "  Tbe  eiceptloa  was  general; 
Ileld,no  error;  and  that  it  counsel  desired  further  eiplanatlon  □(  the  terms 
used,  they  should  have  so  Informed  the  court  io  tbe  time  ol  it.  But  Rowell, 
J.,  Uinut;bt  the  case  showed  a  mUed  poiieiaion,  and  that  the  word  erclv$ii!e 
Bhould  have  been  locorporated  into  the  definition. 

2.  It  will  not  he  presumed,  that  there  was  no  evidence  to  shoir  that  the  plaintiff's 

possession  was  detlnite  in  extent;  it  will  be  presumed,  that  the  court  properly 
Inatnicted  the  Jury  as  to  what  would  interrupt  tbe  plaintlfl'B  possession;  and 
that  it  dUtluKulshed  between  acta  of  trespass  and  acts  of  posseiiston,  Sec,  when 
it  did  Dot  appear  that  these  were  specially  excepted  to,  and  it  did  appear  that 
the  charge  was  satisfactory  on  allpoiots  not  excepted  to. 

3.  A  deposltloQ  la  admissible  though  the  Certificate  thereto  was  written  by  tbe  attor- 

ney of  the  party  offering  it. 

Trespass  on  the  freehold.  Plea,  the  general  issue.  Trial 
by  jury,  December  Term,  1884,  Veazby,  J.,  presiding.  Ver- 
dict for  the  plaintiff. 

The  controversy  was  as  to  the  title  and  ownership  of  about 
eight  acres  of  swamp  timber  land.  The  defendant  admit- 
ted the  cutting  and  removal  of  the  trees  on  the  most  of  the 
land;  but  claimed  it  was  his  land.  Both  parties  put  in  evi- 
dence title  deeds,  showing  title  to  a  piece  of  land  back 
through  conveyances  to  a  common  owner,  one  Haight.  The 
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Haight  deed  in  the  plaintiff's  chain  of  title  was  dated  in 
1827;  in  the  defendant's,  1832. 

The  land  in  question  was  a  back  lot;  and  the  plaintiff  and 
his  father  before  him,  to  whom  Haight  conveyed  in  1S27, 
lived  some  sis  or  eight  miles  from  it;  and  the  defendant 
lived  within  one  half  mile  of  it-  and  owned  wood  land  ad- 
joining on  the  south.  The  defendant  got  title  from  bis 
father's  estate,  and  his  father's  title  run  back  to  18S5. 

The  description  in  the  said  Haight  deeds  continued  about 
the  same  in  the  subsequent  deeds  respectively.  Each  party 
claimed  and  put  in  evidence  tending  to  show  that  the  land 
in  controversy  was  the  piece  described  in  their  respective 
chains  of  title  from  Haight. 

As  to  whether  the  disputed  land  was  the  piece  described 
in  the  deed  from  Haight  to  the  plaintiff's  father,  or  was  the 
piece  described  in  the  deed  from  Haight  to  Rutherford, 
dated  1832,  and  from  him  to  the  defendant's  father  in  1855, 
constituted  the  leading  issue  on  the  trial. 

All  the  evidence  of  both  parties  bearing  on  this  issue  was 
similar  in  character  and  kind.  It  consisted  mainly  of  evi- 
dence  of  ancient  corners,  marked  lines,  surveys,  declara- 
tions of  former  owners,  and  acts  of  occupancy,  and  claim 
by  the  parties  and  their  respective  grantors. 

A  considerable  portion  of  the  growth  on  this  land  con- 
sisted of  cedars,  well  adapted  for  posts,  rails,  and  hop-poles. 
There  was  also  some  pine,  hemlock,  and  hardwood  timber 
thereon. 

Each  party  put  in  evidence,  tending  to  show  that  he  and 
his  grantors  had,  for  many  years,— thirty,  forty,  or  more,— 
been  in  the  habit  of  going  on  to  this  disputed  land  nearly 
every  year  and  getting  a  load  of  posts  or  rails,  or  a  stick  of 
timber  for  some  particular  use;  and  in  some  instances  some- 
thing more  in  amount  of  wood  or  timber. 

The  acts  of  occupancy  shown  upon  both  sides  were  very 
similar;  and  the  testimony  tended  to  show  they  were  about 
alike  in  frequency   and  during  the  same  time,  except  as 
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herein  stated.  There  was  no  positive  testimony  tending  to 
show  that  either  party  knew  of  any  occupancy  by  the  other 
or  claim  of  ownership  until  recently.  This  stood  upon  in- 
ference from  the  acta  themselves,  and  the  circumstances. 
Neither  was  there  any  claim  that  the  said  two  Haight  deeds 
described  or  covered  the  same  piece  of  land.  The  defendant 
did  not  claim  all  the  disputed  land;  but'claimed  the  most  of 
it.  And  another  form  of  stating  the  controversy  would  be, 
that  it  was  as  to  the  true  location  of  the  defendant's  north 
line,  he  being  the  adjoining  owner  on  the  south. 

Each  party  also  claimed  that  even  if  he  failed  to  show 
record  title,  he  had  established  a  good  possessory  title. 

The  claims  on  this  point  were  identical,  and  were  based, 
as  before  indicated,  on  about  the  same  character,  kind,  and 
extent  of  occupancy,  except  that  the  testimony  of  the  de- 
fendant tended  to  show  such  acts  of  occupancy  somewhat 
further  back  than  the  testimony  of  the  plaintiff  tended  to 
show  his  acts.  But  the  testimony  on  both  sides  tended  to 
show  back  much  more  than  fifteen  years  before  this  suit  was 
brought. 

The  theory  of  each  party  was,  that  the  other  party  had 
mistaken  the  location  of  the  land  conveyed  to  him. 

The  testimony  as  to  acts  of  occupancy  was  such  as  to 
leave  some  ground  for  argument  as  to  whether  they  were 
on  this  particular  piece  of  land.  This  was  especially  true 
as  to  the  alleged  acts  of  the  defendant,  as  he  owned  similar 
land  adjoining  on  which  he  was  performing  similar  acts, 
and  there  was  nothing  to  mark  any  division  line  with  such 
distinctness  as  to  attract  attention  to  a  casual  observer. 

The  plaintiff  had  owned  no  adjoining  land. 

The  court  charged  the  jury  upon  all  the  points  made  by 
the  evidence  and  suggested  by  counsel,  in  a  manner  to  which 
no  exception  was  taken,  except  to  the  part  of  the  charge 
as  follows: 

"Both  parties  make  the  same  claim  of  possessory  title. 
That  is,  they  each  say  that  if  their  respective  deeds  do  not 


586  ADDISOS  COUNTY, 

Partch  V.  Spoouer. 

cover  this  disputed  land,  yet  they  each  claim  to  have  been 
in  Buch  possession  of  the  disputed  land  as  to  gain  a  good 
title  by  adverse  possession. 

"  A  person  although  h*  has  no  deed  or  instrument  to  show 
color  of  title,  yet  may  gain  good  title  by  adverse  pos- 
session, hut  his  adverse  possession  must  continue  for  fifteen 
years.  In  other  words,  in  order  to  constitute  title  by 
adverse  possession  in  the  absence  of  any  deed  or  other  in- 
strument showiilg  color  of  title,  the  possession  must  be  ac" 
tual,  continued,  visible,  notorious,  distinct,  and  hostile  for 
the  full  period  of  fifteen  years. 

"  The  plaintiff  says  that  if  you  should  find  he  has  no  deed 
of  the  disputed  land,  then  he  has  gained  title  by  such  pos- 
session as  I  have  described.  The  defendant  says  exactly 
the  same  on  his  part.  Suppose  you  should  find  the  plaintiff 
has  no  title  by  deed^to  the  disputed  land,  on  the  ground  just 
alluded  to,  that  he  has  mistaken  the  location  of  his  land  as 
described  in  his  deed,  then  has  the  plaintiff  and  his  grantors 
since  1«2~,  when  Haight  deeded  to  Dr.  Partch,  been  in  the 
actual,  continued,  visible,  notorious,  distinct,  and  hostile 
possession  for  fifteen  years  ?  On  this  point  you  are  to 
regard  the  character  of  this  little  swamp  lot,  the  use  it  was 
put  to,  the  kind  of  acts  done  on  it.  The  plaintiff  does  not 
claim  to  have  done  much  on  it  at  any  one  time;  but  does 
claim  to  have  gone  on  from  year  to  year,  nearly  every  year, 
and  got  a  load  of  rails,  posts,  or  something  of  the  kind.  Go 
back  in  your  minds,  and  see  just  how  these  parties  were  sit- 
uated, just  how  the  land  was  situated,  what  use  it  was  put 
to,  and  capable  of;  how  the  parties  regarded  it.  Look  at  it 
as  it  was  before  this  hop  business  gave  such  impulse  to  this 
kind  of  property.  Looking  at  this  matter  as  indicated,  then 
say  whether  the  plaintiff's  acts  of  possession  were  notorious, 
distinct,  and  visible. 

"  Plaintiff  was  not  obliged  to  be  there  every  day.  or  even 
every  year,  in  order  to  make  his  possession  continuous.  But 
were  they  the  acts  of  such  character  under  the  rules  I  have 
stated  as  to  create  a  possessory  title  as  against  the  actual 
title?  because  we  are  now  assuming  that  yon  first  find  that 
the  defendant  has  the  actual  title.  The  plaintiffs  evidence 
ten<is  to  show  his  acts  of  possession  were  frequent  enough 
to  make  it  continuous;  but  that  is  for  you  to  say.  I  appre- 
hend the  more  difficult  question  on  this  branch  of  the  case 
is,  whether  the  acts  were  such  in  other  respects  under  the 
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circumstances,  as  the  rule  requires  to  create  a  possessory 
title. 

"  If  you  should  find  they  were,  then  on  the  theory  now  as- 
sumed, that  the  actual  title  by  deed  was  and  is  in  the  de- 
fendant, if  you  find  these  came  up  to  the  requirements  of 
the  rule,  then  the  plaintiff  could  only  gain  title  by  posses- 
sion to  the  extent  of  his  actual  possession.  That  is,  if 
plaintiff  and  his  grantors  only  went  on,  got  stuff  off  from 
ten  rods  square,  he  would  acquire  title  only  to  that  extent, 
provided  you  find  defendant  had  taken  possession  under  his 
deed,  as  his  evidence  tends  to  show.  If  defendant  had  a 
deed,  and  took  possession  under  it,  the  plaintiff  could  not 
gain  possessory  title  as  against  it,  only  to  the  extent  that  he 
went  into  actual  occupation  and  possession  under  claim  of 
right. 

"We  have  on  this  point  assumed  that  you  find  that  the 
defendant  had  and  has  the  record  title;  hut  now  change 
this  right  round,  and  suppose  you  find  the  plaintiff  has  the 
record  title  to  this  land;  then  under  the  defendant's  claim 
of  a  possessory  title,  you  will  apply  just  the  same  rules  as 
to  him  that  I  have  stated  as  to  the  plaintiff. 

"  The  defendant's  testimony  tends  to  show  his  acts  were 
just  about  the  same,  and  of  the  same  frequency  as  the  acts 
of  the  plaintiff  were.  When  he  wanted  a  few  posts  or  rails, 
or  something  of  the  kind,  he  says  he  went  there  and  got 
them.  It  was  handy,  road  to  it,  owned  adjoining  land 
south.  He  apparently  supposed  he  owned  this  land,  as 
the  plaintiff  supposed  be  owned  it.  The  parties  lived  sev- 
eral miles  apart. 

"  Applying  the  same  rules,  as  I  stated  as  to  the  plaintiff, 
do  you  find  that  the  defendant  acquired  a  good  possessory 
title,  as  against  the  plaintiff's  deed?  If  he  did,  then  it 
would  be  limited  to  his  actual  possession  just  as  I  stated 
as  to  the  plaintiff." 

It  was  conceded  that  the  certificate  to  the  deposition  was 
written  by  the  plaintiffs  attorney  instead  of  the  magistrate 
who  took  and  wrote  the  deposition. 

W.  W.  Rider  and   W.  C.  Dunton,  for  the  defendant. 

The  deposition  was  improperly  admitted.  R.  L.  ss. 
1033-4;  Lund  v.  Darves,  41  Vt.  370;  Johnson  v.  Perry,  54  Vt. 
459. 
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The  court  erred  in  the  charge  to  the  jury  on  the  subject 
of  adverse  possession,  as  set  forth  in  the  exceptions.  The 
jury's  attention  was  not  directed  to  the  fact  that  both  par. 
ties  were  in  possession  of  the  premises  in  dispute,  cutting 
timber  thereon,  and  claiming  to  own  the  same,  during  the 
period  that  was  claimed  by  the  plaintiff,  that  he  had  gained 
title  thereto  by  adverse  possession. 

They  should  have  been  told  that  the  possession  must 
have  been  exclusive.  This  was  entirely  omitted,  and  was 
error.  The  question  of  mixed  possession  should  have  been 
called  to  the  attention  of  the  jury,  with  proper  instructions. 
Webb  v.  Richardson,  42  Vt.  465;  Sumner  v.  Stephens,  6  Met. 
337;  Stearns  v.  Henderson,  9  Cush.  407;  4  N.  H.  370;  Little 
V.  Downing,  3?  N.  H.  3fi7;  3  Wash.  R.  P.  p.  15:(;  Tyl.  Eject. 
908.  The  jury  should  also  have  been  told  that  the  posses- 
sion, to  ripen  into  a  title,  was  definite  in  extent:  Wash. 
R.  P.  (4  ed.)  p.  135;  that  the  doctrine  of  prescription  did  not 
apply  if  both  parties  were  in  possession  at  the  same  time:  9 
Allen,  529;  G  Johns.  218;  11)  Mass.  151;  Tyl.  Eject.  904;  3 
Mass.  219.  The  court  failed  to  distinguish  between  acts  of 
trespass  and  acts  of  possession.  3  Wash.  R.  P.  p.  138;  53 
Vt.  308. 

The  court  was  bound  to  charge  on  all  material  points.  16 
Vt.  266;  23  Vt.  498. 

A.  V.  Spaulding,  for  the  plaintiff. 

The  deposition  was  admissible.  E.  L.  s,  1034;  Moulton  v. 
Hall,  27  Vt.  233.  The  charge  as  to  adverse  possession  was 
correct.  Barlow  v,  Bowne,  Brayt.  135;  Plimpton  v.  Cojt- 
verse,  44  Vt.  158;  2  Smith  Lead.  Cas.  472,  n.;  3  S.  &  R.  21; 
Hodges  v.  Eddy,  38  Vt.  327. 

The  opinion  of  the  court  was  delivered  by 

RowELL,  J.  Lawrence's  deposition  was  properly  admit- 
ted. No  reason  can  be  given  why  an  agent  or  attorney,  or 
a  person  interested  in  a  cause,  should  be  prohibited  from 
writing  the  certificate  and  caption  of  a  deposition  to  b^  used 
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in  8uch  cause;  but  good  reason  exists  why  they  should  not 
be  allowed  to  indict  and  draw  up  the  story  itself,  and  give 
it  form  and  dress;  and  this,  and  this  only,  is  what  the  stat- 
ute intends  to  prohibit.     Moulton  v.  Hall,  27  Vt.  233. 

The  defendant  took  a  general  exception  to  that  part  of 
the  charge  detailed,  without  pointing  out  any  specific  objec- 
tions thereto.  It  is  now  objected  that  the  case  disclosed  a 
mixed  possession  of  the  parties,  and  that  therefore  the  court 
was  called  upon  to  direct  the  attention  of  the  jury  to  that 
feature  of  the  case,  and  to  tell  them  that  the  plaintiff's 
possession  must  have  been  exclusive,  and  what  would 
amount  to  an  interruption  of  it,  and  that,  if  they  found  that 
both  parties  were  in  possession  of  the  same  land  at  the 
same  time,  claiming  adversely,  the  doctrine  of  adverse  pos- 
session would  not  apply.  It  is  also  objected  that  the  court 
failed  to  distinguish  between  acts  of  trespass  and  acts  of 
possession,  and  to  instruct  the  jury  that  the  acts  of  posses- 
sion must  have  been  such  as  to  indicate  that  there  was  an 
adverse  claimant  who  purposed  to  keep  out  the  true  owner; 
and  that  there  was  no  evidence  that  plaintiff's  possession 
was  definite  in  extent,  without  which  he  could  not  recover 
on  the  ground  of  adverse  possession. 

The  objection  first  named  is  the  one  most  urged  and  re- 
lied upon. 

It  is  difficult  to  lay  down  a  precise  rule  by  which  to  deter- 
mine in  all  cases  the  character  of  that  adverse  possession 
necessary  to  confer  title.  Mr.  Angell  says  that  perhaps  the 
clearest  and  most  comprehensive  rule  is,  that  it  must  be  an 
actual,  a  visible,  and  an  exclusive  appropriation  of  land, 
commenced  and  continued  under  a  claim  of  right.  Angell 
Lim,  a.  3!").  In  Hawks  v.  Senseman,  fi  S.  &  R.  21,  Mr.  Jus- 
tice DuNtAS  defines  it  to  be  an  actual  and  a  continued,  visi- 
ble, notorious,  distinct,  and  hostile  possession;  and  the 
American  editor  of  Smith's  Leading  Cases— Vol.  -i,  p. 
[•ofjl] — say  that  this  is  a  singularly  accurate  and  complete 
definition;  aud  this  is  the  definition  adopted  by  the  court 
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below,  and  it  is  probably  as  good  and  as  comprehensive  a 
definition  as  can  well  be  given,  though  I  for  one  would  in- 
corporate into  it  the  word  exclusive,  believing  that  it  would 
extend  the  legal  scope  of  it,  and  make  it  more  applicable  to 
cases  tending  to  show  a  mixed  possession,  as  I  think  this 
case  does.  But  my  brethren  all  differ  with  me  on  this  point, 
and  think  this  is  not  a  case  of  mixed  possession,  but  that 
the  fair  inference  from  the  exceptions  is  that  each  party 
possessed  different  parts  of  the  lot;  and  that  if  this  were 
not  so,  the  charge  conveyed  the  idea  of  exclusiveness  with 
sufficient  certainty,  and  was  couched  in  apt  legal  language, 
and  that  if  counsel  desired  a  more  full  explanation  and  am- 
plification of  the  terms  used,  they  should  have  informed 
the  court  80  in  the  time  of  it. 

As  to  the  objections  that  the  court  did  not  instruct  the 
jury  what  would  interrupt  the  plaintiff's  possession,  and 
failed  to  distinguish  between  acts  of  trespass  and  acts  of 
possession,  and  to  explain  what  the  acts  of  possession  must 
have  indicated  as  to  an  adverse  claimant  and  his  purpose, — 
it  is  sufficient  to  say,  especially  aa  it  appears  that  on  all 
points  not  excepted  to  the  court  charged  fully  and  satisfac- 
torily, that  it  must  be  presumed  that  the  court  charged  cor- 
rectly on  all  these  points. 

The  objection  that  there  was  no  evidence  to  show  that 
plaintiff's  possession  was  definite  in  extent  has  no  force,  for 
the  case  does  not  show  the  absence  of  such  evidence,  and  its 
absence  cannot  be  presumed. 

Judgment  affirmed. 
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JAMES  P.  HAWKINS  v.  THE  NATIONAL  LIFE  IN- 
SURANCE  COMPANY. 

Usury.    Practice. 

Id  BD  ncUon  to  recover  foe  nmry,  the  plaintiff  teaCiSed.  that  be  ^ve  his  note  to  the 
defendant  for  3S,000,  payable  Id  tbree  years  with  annual  inteteat,  secured  by 
mortgane  on  hia  Farm,  and  received  therefor  84,700;  that,  In  about  two  years, 
he  had  paid  SIT;  that  tbe  defendant  was  threatenln);  to  foreclose;  that  tbere- 
Dpon  he  sold  bis  farm,  a  part  to  B.  and  a  part  to  D.,  under  an  arrangement 
with  tbe  defendant,  that  they  should  pay  ita  niortKage  partly  in  money  aad 
tbe  balaoce  la  their  notes,  tbe  l&atone  running  ten  yean;  and  that  the  defend- 
ant in  settling  with  tbe  plainllfl  cbar)^  one  per  cent  on  these  exchange  notes, 
making  about  S435.  The  defendant  admitted  the  S300  wae  asury,  offered  no 
evidence,  and  declined  to  go  to  the  Jury;  Held,  (I)  all  that  the  evidence  tended 
to  prove  ebould  be  taken  as  proved;  (2)  that  tbe  arrangement  in  eSect  was  an 
extension  of  the  original  loan,  and  tbe  S43fi  was  usury. 

Assumpsit  in  common  counts  for  usury.  Trial  by  jury, 
June  Term,  1884,  RorcE,  Ch.  J.,  presiding.  Judgment  for 
plaintiff  to  recover  $471.  Ii7, 

The  plaintiff  introduced  in  evidence  a  promissory  note  for 
the  sum  of  $5,000  executed  by  him  to  the  defendant,  dated 
September  'i'-i,  1875,  payable  in  three  years  from  date  with 
annual  interest.  The  defendant  admitted  $300  of  $5,000 
note  was  usury,  and  paid  into  court  enough  to  cover  this,  the 
interest,  and  cost.  It  was  agreed  that  if  tbe  plaintiff  was 
entitled  to  recover  only  upon  the  admitted  portion  of  his 
claim,  the  verdict  should  be  for  8471.07,  and  that  otherwise 
it  should  be  $1,087.34.  The  plaintiff  testified  and  then 
rested;  the  defendant  rested  without  offering  any  evidence. 
The  plaintiff  testified,  that  he  received  $4,700  for  his  note 
less  $10  paid  to  Mr.  Dewey,  who  advanced  the  money  and 
received  the  note  for  the  defendant;  that  the  $10  was  paid 
for  Dewey's  expenses;  that  up  to  July  19,  1875,  he,  the 
plaintiff,  had  paid  $77.50;  that  defendant  was  pressing  him 
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for  the  interest,  and  he  proposed  to  the  company's  agent  to 
sell  a  part  of  the  farm  and  pay  up  the  loan;  that  a  part  of 
the  farm  was  sold  to  a  Mr.  Danyeau  for  $1,300,  which  he 
paid  to  the  defendant,  $C00  in  money  and  $700  in  notes,  $10() 
each,  and  one  note  payable  each  year;  that  Dewey  told  him 
when  this  trade  was  consummated— July  10,  1877, — that  he 
should  have  to  charge  him  one  per  cent  on  the  notes.  The 
plaintiff  further  testified,  that  he  sold  232  acres  of  the  farm 
to  Ezra  M.  Ball  and  was  to  receive  therefor  §5,500;  that  this 
last  trade  was  closed.  July  19,  1877,  when  Mr,  Dewey,  the 
defendant's  agent,  was  present  at  the  town  clerk's  office  in 
Ferrisburgh.  He  further  testified:  "  Messrs.  Dewey  and  Ball 
had  drawn  up  a  mortgage  from  Mr.  Ball  to  the  company, 
covering  the  land  I  had  sold  to  Mr.  Ball  to  secure  the  company 
for  the  notes  received  of  Ball.  Mr.  Dewey  had  figured  out 
what  was  coming  to  me,  about  *loC.  I  told  him  I  could  not 
go  on  with  the  business.  He  told  me  I  must  or  he  would  fore- 
close. Under  that  arrangement  I  went  on  and  finished  the 
business  and  was  ruined." 

Q.  ■■  ■  Was  there  any  inquiry  as  to  how  Mr.  Dewey  figured 
this  amount  out  !■"  A.  '  Yes,  sir;  and  he  showed  me  a  paper 
on  which  he  had  figured  it  out.' 

Q.  ■■■What  did  he  say  about  it?"  A.  'He  said  he  had 
figured  it  all  out  here  and  I  could  keep  it  to  look  over.' 

Q,  ■• '  What  did  you  understand  by  the  figures  on  that 
paper?'  A.  '  The  §4,000  represent  the  amount  of  the  notes 
he  received  from  Ball,  and  the  $l,-Hl.5-i  represent  the  cash 
he  received  at  that  time.' 

Q.  •'  ■  In  these  amounts,  what  item,  if  any,  was  for  other 
than  the  interest?'  A.  ■There  was  an  item  for  825  which 
he  charged  for  coming  down  at  the  time  I  saw  him  at  Ball's 
store  and  for  the  other  time  when  I  sent  for  him.' 

Q.  ■■  'The  amount  of  money  that  was  paid  Mr.  Dewey 
for  the  company  over  what  he  was  entitled  to,  as  you 
claim,  and  the  three  hundred  dollars  agreed  upon  at  the 
time  you  made  the  loan — how  was  it  made  up?'  A.  'He 
figured  one  per  cent  a  year  on  the  84,000  of  notes  which 
Ball  gave  him,  that  were  to  run  ten  years,  making  about 
S400;  tlie  rest  of  it,  about  835,  was  on  account  of  the  notes 
Mr.  Danyeau  gave  him.' 
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Q.  •' 'How  was  that  figured?'    A,   '  At  one  per  cent.' 

Q.  '■ 'How  was  the  amount  made  up?'  A.  '  By  figuring 
at  one  per  cent  upon  the  notes  for  the  time  they  were  to  run, 
nine  months  heing  added  to  tlie  time  of  each  note.' 

Q.  ■' '  How  much  money  did  Mr,  Dewey  take  out  of  you 
atthiRtime  besides  the  8^5 for  expenses?'    A.  '  About  $W5.' 

Q.  "  'In  the  arrangements  at  this  time  when  Mr.  Danyeau 
had  given  Mr.  Dewey  a  mortgage  and  Mr.  Dewey  had  taken 
another  from  Ball,  what  became  of  the  mortgage  you  gave 
originally?'    A.   'It  was  cancelled.' 

Q.  "  '  These  two  mortgages  from  Danyeau  and  Ball  to  the 
Company  included  what?'  A,  'AH  the  premises  originally 
mortgaged  except  the  Brush  lot,  of  "iS  acres,  which  I  after- 
wards sold  for  8490." 

Q.  "'The  two  mortgages  did  not  cover  that  place?'  A. 
'  No,  sir. ' 

Q.  "  '  Did  the  mortgage  from  Ball  to  the  Company  cover 
anything  else  than  tlie  farm?'  A.  'It  included  the  home- 
stead which  was  sold  by  Mrs.  Porter  to  Ball.'  " 

On  cross-examination  : 

Q.  "  '  Was  there  any  understandmg  that  you  were  to  pay 
anything  more  than  $300?  '    A.  '  No,  sir.' 

Q.  "  '  You  sold  this  land  to  Danyeau  for  8J,300,  of  which 
ftGOit  was  to  be  paid  in  cash  and  8700  lay  in  notes?'  A. 
'  Yes,  sir.' 

Q.  ■'  'These  notes  were  made  payable  to  the  company  or 
the  order  of  its  president? '    A.  '  Yes,  sir.' 

Q.  "  '  You  supposed  your  business  was  with  the  company 
and  that  Mr.  Dewey  acted  for  the  company?'  A.  'Yes, 
sit' 

Q.   " '  Mr.  Ball  bought  this  land  from  you? '     A.   '  Yes,  sir,' 

Q.  "  '  The  notes  for  that  84,000  went  directly  to  the  com- 
pany and  not  to  Mr.  Dewey?'-    A.  '  Yes.  sir,' 

Q.  "  ■  These  notes  from  Danyeau  and  Ball  were  given  for 
the  right  sum?'    A.   'Yes,  sir.' 

Q.  "'Was  there  any  bonus  included  in  these  notes?'  A. 
'  No.  sir;  that  extra  sum  of  which  I  spoke  was  paid  in  cash 
to  Mr.  Dewey  at  that  time.' 

Q.  "  '  You  say  the  bonus  was  paid  by  them;  did  they  pay 
the  cash  over  to  Mr.  Dewey?'  A.  '  Yes,  sir,  except  815(i  to 
rae.' 

Q.   "  'These  note.ii  for  870^  represented  a  part  of  the  pur- 
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chase  money,  and  the  others  from  Ball  to  the  company  the 
remainder?'    A.  '  Yes,  sir.' 

Q.  " '  The  extra  interest  paid  on  these  notes  was  retained 
from  what  was  due  you?'    A.  '  Yes,  sir.' 

Q.  "'They  received  this  money  because  they  held  the 
mortgage?'    A,  '  Yes,  sir.' 

Q.  " '  You  claim  that  was  your  money  paid  by  you  to 
the  company? '    A.  '  Yes,  sir.' 

Q  .1 1  Was  there  any  agreement  between  you  and  Dan- 
yeau  and  Ball  that  they  were  to  make  up  the  extra  interest 
to  you?'    A.  'No,  sir.' 

Q.  "  'That  came  out  of  you  and  was  on  account  of  the 
indebtedness  of  Danyeau  and  Bali  to  the  company?'  A. 
'Yes,  sir.'" 

Stewart  &  Wilds  and  E.  R.  Hard,  for  the  plaintiff. 

What  was  this  money  taken  out  of  Hawkins? 

The  relationship  of  borrower  and  lender  had  not  termi- 
nated, and  did  not  terminate  until  this  money  was  re- 
ceived by  Dewey. 

It  was  taken  out  of  the  money  that  belonged  to  Hawkins 
arising  from  the  sale  of  bis  property.    It  was  his  money. 

He  was  made  to  believe  that  it  was  for  his  benefit. 

It  was  computed  upon  the  loan  then  owing  by  Hawkins, 
at  the  rate  of  one  per  cent  extra  for  the  time  the  loan  was 
to  be  extended. 

And  the  only  consideration  afforded  by  the  defendant 
was  the  extension  of  the  loan.  None  other  was  pretended. 
If  it  had  been  otherwise  it  would  have  been  very  easy  for 
Dewey  to  have  so  testified  upon  the  stand. 

No  legal  consideration  for  extra  interest  is  found  in  re- 
newals or  extensions.  Walker  y.  Bank,  3  How.  291;  Swart- 
wout  V.  Payne,  19  Johns.  294;  1  Am.  Dec.  659;  Nichols  v. 
Bellows,  2a  Vt.  686;  Lafountain  v.  Savings  Bank,  66  Vt. 
337;  2  Pet.  627;  2  La,  114;  3  Am.  Dec.  300. 

Pitkin  &  Huse,  for  the  defendant. 

The  $10  deducted  for  expenses  was  not  usury.  Smith  v. 
Wolf,  56  Iowa,  565;  Hutchinson  v.  Hosiner,  2  Conn.  341. 
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The  loan  from  the  defendant  to  the  plaintiff  was  paid  in 
July,  1877,  and  not  extended.  The  debts  then  created  and 
thereafter  existing  were  from  Danyeau  and  Ball  to  the  de- 
fendant, and  the  plaintiff  was  not  in  any  way  held  upon 
them;  and  the  plaintiff's  liability  to  the  defendant  was  then 
extinguished.  The  indebtedness  included  in  the  Danyeau 
and  Ball  debts  was  not  the  same  as  that  which  had  existed 
from  the  plaintiff  to  the  defendant,  because  it  was  from 
different  parties,  for  a  different  amount,  upon  different 
time,  and  secured  upon  different  property.  The  8435  bonus 
was  computed  upon  and  paid  on  account  of  the  Danyeau 
and  Ball  debts  and  was  exacted  for  the  purpose  of  getting 
something  more  than  the  legal  rate  of  interest  for  forbear- 
ance of  them.  That  bonus,  then,  was  not  paid  upon  any 
loan  to  the  plaintiff,  or  for  forbearance  of  any  indebtedness 
from  him.  It  was  not  paid  by  the  borrowers  or  debtors  and 
was  not  interest.  It  was  simply  a  bonus  paid  by  a  third 
person  and  was  not  usury.  Oleasonv.  CkUds,  52  Vt.  4^1; 
McArthur  v.  Schenck,  31  Wis,  073;  Madiaon  University  v. 
White,  25  Hun,  490, 

Moreover,  as  that  bonus  was  paid  to  induce  the  de- 
fendant to  take  the  Danyeau  and  Ball  notes  in  part  pay- 
ment of  or  in  exchange  for  the  !i5,000  note,  the  transaction 
was  in  effect  a  sale  or  exchange  of  securities  and  the  sum 
paid  was  not  usury,  7  Wait  Act,  &  Def,  Gli);  Culver  v,  Big- 
elow,  43  Vt.  249, 

The  opinion  of  the  court  was  delivered  by 

Tapt,  J.  When  the  plaintiff's  evidence  was  in.  the  de- 
fendant offered  none,  and  declined  to  go  to  the  jury  upon 
any  of  the  facts  in  controversy.  The  plaintiff  tiierefore  had 
the  right  to  have  taken  as  proven  all  that  his  evidence  had 
a  tendency  to  establish.  Hamblet  v.  Bliss,  55  Vt.  535,  We 
think  the  testimony  of  the  plaintiff  tended  to  show  that  the ' 
arrangement  of  the  I'Jth  of  July,  1877,  was  in  subsfance  a 
trade  between  the  plaintiff  and  defendant,  and  in  effect  an 
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exteDBion  of  the  loan  originally  made  the  plaintiif;  and 
that  the  bonuses  were  paid  by  the  plaintiff  in  respect  to,  and 
for  the  purpose  of  procuring  such  extension.  This  fact  being 
treated  as  established  no  question  is  made  but  that  the 
transaction  was  usurious  in  respect  to  the  payment  of  the 
bonus  made  at  the  time  named  in  July,  1877.  The  judgment 
therefore  should  have  been  for  the  larger  sum. 

Judgment  reversed  and  judgment  for  plaintiff  for  1087^^ 
dollars  and  interest  since  the  judgment  below. 
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WINDHAM  COUNTY,  FEBRUARY  TERM,  1885. 

Present:  Rosa,  Poweks,  Veazey,  and  Taft,  JJ. 

W.  W.  LYNDE,  ADM'R  OF  MABEL  R.  BOWKER'S  ES- 
TATE, V.   CHAS.  H.   DAVENPORT,  ADM'R 
OF  ROXANA  J.  DAVENPORT'S 
ESTATE.' 

Settlement  of  Estates.     Trial  by  Jury.     Trust.     Action  at 
Laic.    Equity.    Practice.     Exceptions.     Offset. 

R.  L.  ss.  98!),  2272-9. 

1.  In  the  Connty  Court  on  appeal  from  tbe  allovfaoce  of  cominlMloners  on  a  de- 

censed  trustee's  estate  as  to  what  is  due  on  account  of  the  trast,  the  admlDlB- 
trator  ol  such  estate  Is  entitled  to  a  trial  b;  juiy;  and  ibis  le  so,  altboutih  the 
CountJ  Court,  uader  R.  L,  s.  98^,  BRalnEit  Che  defendant's  objectian,  appointed  a 
commissioner  to  report  the  account,  and  a  report  whs  made. 

2.  The  de/endant,  claimiriK  a  trial  1jy  jury,  merely  objei:lfd,  but  did  not  ernjil,  to  the 

appointment  ot  a  commissioner.  The  claimaot  neglected  to  file  a  declaration 
until  the  next  term,  when  tho  report  was  returned.  Judgment  vaa  rendered  on 
the  report,  and  the  defendant  then  eicepted;  Held,  that  the  defendant  could 
rfJse  DO  question  nuder  hia  mere  objection;  bnt,  an  it  was  the  duty  ot  the  ctaliD- 
ant  under  the  statute,— R.  L.  s.  S272,— to  have  filed  a  declaration  sooner,  he 
could  raise  under  an  exception  (o  the  rendition  of  judgment  the  question  of  his 
ri([ht  to  a  trial  by  jury. 

3.  TAnBTFut(i>— IIowRbcotbbbd.    Wheu  the  trust  has  ceased,  and  the  fund  has 

never  been  invented  in  any  specific  items  of  property,  an  action  at  Ian  can  he 
maintained  to  recover  the  valne  of  the  fund. 

4.  OrrsBT.    Both  the  trustee  andheneficiary  were  married  women,  the  latter  dyini; 

without  Issue.  In  a  settlement  between  tlie  two  estates,  neither  the  trustee's 
nor  her  husband's  account  against  the  husband  of  the  beneficiary  is  pleadable 
in  oRset  afcainst  the  claim  of  her  estate,  although  her  hnshand  la  the  only  per- 
SOD  claiming  such  estate,  and  the  trustee's  huaband  the  only  person  ciaiming 


Appeal  from  the  decision  of  commissioners  on  the  estate 
ot  Roxana  J.  Davenport.  Heard  by  the  court,  September 
Term,  1883,  Rowell,  J.,  presiding.    Judgment  forthe  claim-  ■ 

ant  for  the  sum  of  85,407,74, 
■Heard,  February  Term,  1884;  decided,  February  Term,  1S8B. 
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The  appeal  was  taken  by  Chas.  H.  Davenport,  administra- 
tor on  the  estate  of  Roxana  J.  Davenport,  deceased,  and  en- 
tered at  the  March  Term,  1883;  and  at  the  same  term  coun- 
sel for  the  claimant,  administrator  of  the  estate  of  Mabel  R. 
Bowker,  applied  to  the  court  and  moved  for  the  appointment 
of  a  commissioner  under  sec  989,  R  L.,  to  make  examination 
and  report  to  the  court.  Before  the  commissioner  the  defend- 
ant offered  to  prove  that  said  Chas.  H.  Davenj>ort  was  the 
sole  beneficiary  under  the  will  of  said  Roxana  J,;  that  he 
had  supported  since  1871  the  said  Mabel  R. ,  which  was  worth 
$150  a  year;  that  said  Bowker  was  largely  indebted  to  said 
Roxana  J.  But  this  was  excluded,  on  the  ground  that  such 
claims  could  not  be  offset  in  this  action. 

The  exceptions  stated  that  the  defendant  objected  to  the 
appointment  of  a  commissioner,  and  insisted  that  he  had  a 
right  to  a  trial  by  jury;  but  that  no  exception  was  taken  to 
the  ruling  of  the  court  in  making  the  appointment,  &c.  The 
plaintiff,  against  the  defendant's  objection,  filed  a  declara- 
tion in  assumpsit,  at  the  same  term  the  commissioner's  re- 
port was  returned. 

Martin  &  Eddy  and  J.  M.  Tyler,  for  the  defendant. 

The  matter  was  not  one  which  could  properly  be  tried  by 
a  commissioner.  The  statute — R.  L.  s.  2379 — provides  that 
a  question  of  fact  may  be  tried  by  the  jury.  This  declara- 
tion as  filed  is  a  compound  of  debt,  general  assumpsit, 
special  assumpsit,  and  account.  Waiving  the  question 
whether  these  counts  can  be  joined,  some  of  them  or  all  of 
them  present  questions  of  fact.  This  is  not  an  appeal  from 
an  accounting  by  any  party.  Defendants  have  all  along 
refused  to  account.  Defendants  insist  on  a  trial  by  jury 
under  the  Bill  of  Rights,  and  under  the  U,  S.  constitutional 
provision.     Art,  7,  Amend, 

It  is  not  a  question  of  accounting;  but  as  to  the  owner- 
ship of  the  legacy  formerly  in  Mrs.  Davenport's  hands. 
This  being  so  the  defendant  was  entitled  to  a  trial  by  jury. 
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In  re  Weatkerkead,  63  Vt.  653;  Plympton  v.  Somerset,  33 
Vt.  283.  The  case  does  not  come  within  eection  989,  but  sec- 
tion 2379,  R.  L.  Harwood  v.  Boardman,  38  Vt.  554.  The 
defendant  had  an  equitable  offset,  which  should  have  been 
allowed.  13  Johns.  9;  2  Cranch,  348;  L.  R.  10  C.  P.  676;  69 
111.  547;  L.  R.  7  Q.  B.  34;  1  Term,  618;  L.  B.  20  Eq.  155;  3 
Wms.  Peere,  138;  3  Hare,  539;  1  D.  J.  &  8.  459;  1  Vt.  439; 
1  Sch.  &  Lef.  305. 

An  action  at  law  cannot  be  sustained.  14  Vt,  38;  7  Term, 
2;  100  Mass.  322;  11  Cush.  506;  117  Mass.  319;  8  Term,  118; 
5  East,  132;  Per.  Tr.  s.  17;  Co.  Litt.  272  6;  2  Bl.  Com.  336; 
3  lb.  439;  14  M.  &  W.  49;  108  Mass.  94;  3  Atk.  612;  32  N. 
Y.  33;  30  Md.  489;  26  Me.  504;  11  Ohio,  334;  4  Denio,  385; 
10  Md.  35;  17  Ind.  391;  16  Pet.  25;  31  111.  464;  17  Ala.  743;  6 
Iowa,  153;  36  Vt.  538.  No  order  to  pay  over  the  money  has 
been  shown.     29  Vt.  519;  23  Vt.  306. 

Haskins  &  Stoddard  and  C.  B.  Eddy,  for  the  plaintiff. 

It  was  not  necessary  to  proceed  in  an  equity  court. 
The  Probate  Court  has  exclusive  jurisdiction  of  the  set- 
tlement of  estates,  and  the  Court  of  Chancery  will  not  in- 
terfere except  to  aid  in  the  administration  of  justice. 
Adatns  v.  Adams,  23  Vt.  58;  Boyden  v.  Ward's  Adm'r,  38 
Vt.  3(10. 

It  has  been  held  that  a  ward  after  obtaining  his  majority 
may  bring  suit  directly  against  his  guardian  without  citing 
him  before  the  Probate  Court  to  render  an  account,  and 
without  obtaining  an  order  upon  him  to  pay  over  the  fund. 
Harris  v.  Harris,  44  Vt.  320. 

The  defendant  administrator  cannot  hold  the  legacy  in 
trust.  It  is  a  demand  against  said  estate,  and  one  which 
Mabel,  if  living,  could  enforce  at  law  by  an  action  of  as- 
sumpsit against  the  administrator,  or  which  she  might  pre- 
sent to  the  commissioners  upon  said  estate.  3  Red.  Wills, 
306. 
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The  opinion  of  the  court  was  delivered  by 

Taft,  J.  During  the  life-time  of  Eoxana  J.  Davenport 
she  was  the  wife  of  Charles  N.  Davenport,  since  deceased. 
Mabel  R.,  the  plaintiff's  intestate,  was  an  adopted  daughter 
of  Roxana  J. ,  and  contemplating  marriage  with  Bdgar  W. 
Bowker,  a  contract,  creating  a  trust,  was  entered  into, 
signed  by  the  four  persons  named,  Roxana  J.  being  made 
trustee  to  hold  the  sum  of  $4,600  for  the  benefit  of  Mabel 
R.,  and  any  issue  she  might  have.  The  fund  was  the  prop- 
erty of  Mahel,  then  subject  to  her  absolute  control.  Chas. 
N.  Davenport  signed  the  contract,  that  it  might  be  binding 
upon  his  wife,  but  assuming  no  personal  responsibility.  The 
trustee  was  invested  with  liberal  powers  in  the  manage- 
ment, use,  and  disposition  of  the  fund.  The  details  of  the 
trust  it  is  unnecessary  to  notice.  All  the  parties,  save  Ed- 
gar W.,  having  died,  claim  was  made  by  the  appellee  for 
the  amount  of  the  fund  which  remained  unexpended  in  the 
hands  of  Roxana  J.  at  the  time  of  her  death.  Such  claim 
was  presented  to  the  commissioners  appointed  by  the  Pro- 
bate Court  to  allow  claims  against  her  estate,  and  being  al- 
lowed, an  appeal  was  taken  to  the  County  Court;  and  it  is 
in  the  proceedings  in  that  court  that  the  appellant  claims 
there  was  error.  The  appeal  was  entered  at  the  March 
Term,  1883,  and  the  court  appointed  a  commissioner  under 
sec.  9S9,  R.  L ,  to  examine  the  claim  and  make  report.  The 
appellant  objected,  claiming  a  jury  trial.  Hearing  was  had 
before  the  commissioner,  who  made  report  at  the  September 
Term,  188:);  and  upon  hearing  the  claimant  asked  and  had 
leave,  against  the  objection  and  exception  of  appellant,  to 
file  a  declaration.  Judgment  was  rendered  for  the  claimant 
without  further  hearing;  and  the  appellant  excepted.  We 
do  not  find  tliat  any  exception  was  taken  to  the  order,  deny- 
ing the  appellant  a  trial  by  jury,  or  appointing  a  commis- 
sioner. Exceptions  are  claimed,  but  not  certified,  and, 
therefore,  cannot  be  considered.  The  provisions  of  chapter 
]18,  R.  L,,  regulate  appeals  from  the  Probate  to  the  County 
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Court.  Sec.  2273  provides  that  if  a  claimant  before  the 
commissioners  appeals  he  shall  at  the  time  of  filing  his  ap- 
plication for  an  appeal,  file  in  the  register's  oiBce  a  declara- 
tion, setting  forth  his  claim;  and  sec.  2278  requires  him  to 
file  in  the  County  Court  a  certified  copy  of  the  record  of  the 
proceedings  appealed  from,  and  a  certified  copy  of  the 
declaration  filed  in  the  Probate  Court.  Sec.  237!)  reads: 
"When  such  certified  copy  is  filed  in  the  County  Court  it 
shall  try  the  question;  and,  if  a  question  of  fact  is  to  be  de- 
cided, issue  may  he  joined  thereon,  under  the  direction  of 
the  court,  and  a  trial  had  by  jury."  We  think  that,  under 
this  section,  in  all  causes  proper  for  a  jury  trial,  either  party 
has  a  right  to  such  trial;  and  the  question  here  is,  has  the 
appellant  lost  that  right  by  not  taking  exceptions  to  the  ac- 
tion of  the  court  in  appointing  a  commissioner  at  the  March 
Term?  Sec.  089,  R.  L.,  authorizes  the  appointment  of  a 
commissioner  to  take  and  report  to  the  court  the  accounts 
of  an  executor,  administrator,  or  guardian,  in  a  case  ap- 
pealed from  the  decision  of  a  Probate  Court;  but  there  is  no 
authority  given  for  such  appointment  in  a  cause  passing  to 
the  County  Court  by  appeal  from  the  decision  of  commis- 
sioners to  adjust  claims  against  an  estate.  Sec.  2279,  above 
quoted,  points  out  the  method  of  trial  when  it  says  the 
court  "shall  try  the  question;  and  if  a  question  of  fact  is 
to  be  decided,  issue  may  be  joined  thereon,  under  the  di- 
rection of  the  court,  and  a  trial  had  by  jury."  In  all  cases 
where  questions  of  fact  are  to  be  decided,  we  think  the  par- 
ties are  entitled  to  a  trial  by  jury;  i.  e.,  in  cases  proper  for 
a  jury.  The  declaration  filed  might  be  in  hook  or  the 
common-law  action  of  account,  requiring  the  appointment 
of  an  auditor.  But  in  cases  proper,  by  the  common  law, 
"  for  the  cognizance  of  a  jury,"  we  think  the  legislature  in- 
tended to  give  the  parties  a  right  to  a  trial  by  that  mode. 
At  the  time  the  order,  appointing  the  commissioner,  was 
made,  no  declaration  had  been  filed;  there  was  nothing  in 
the  case  upon  which  issue  could  he  joined;  and  exception 
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was  taken  as  soon  as  there  was  anything  in  court  (t,  e.,  the 
declaration)  upon  which  the  court  could  act.  When  the 
copies  of  appeal  show  that  the  claim  is  nothing  but  the  set- 
tlement of  the  account  of  an  officer  named  in  sec.  989  a 
declaration  may  be  unnecessary.  But  in  other  cases  plead- 
ings should  be  filed  and  issue  joined.  Such  course  is  neces- 
sary to  enable  the  court  to  determine  how  the  case  should 
be  tried,  whether  by  the  court  or  an  auditor;  or,  if  a  cause 
proper  for  a  jury,  by  jury.  The  result,  therefore,  is,  that 
the  action  of  the  court  in  rendering  judgment,  was  irregu- 
lar, and  having  been  excepted  to,  the  judgment  must  he 
reversed. 

The  next  question  made  is,  had  the  court  jurisdiction,  or 
should  the  claimant  have  sought  relief  in  a  court  of  equity? 
The  trust  was  created  by  the  act  of  the  parties,  terminable 
by  the  death  of  the  beneficiary  without  issue,  the  fund  to 
he  paid  her  when  twenty-five  years  of  age,  if  she  so  de- 
sired. The  beneficiary  having  deceased  without  issue,  the 
trust  was  at  an  end.  It  does  not  appear  that  the  fund  was 
ever  invested  in  any  specific  items  of  property.  If  it  had 
been,  and  so  continued,  it  could  undoubtedly  have  been 
pleaded  in  defence  of  the  claims  in  suit.  All  that  appears 
in  this  respect  is,  that  a  legacy  was  placed  in  the  hands  of 
Mrs.  Davenport  in  trust,  to  prevent  -a  conversion  of  it  by 
Mabel's  intended  husband. 

The  reason  why  an  action  at  law  cannot  be  maintained 
by  the  beneficiary,  against  a  trustee,  is  that  the  legal  title  is 
in  the  latter,  and  not  in  the  cestui  que  trust.  Where  an  ac- 
count between  the  trustee  and  the  beneficiary  has  been 
stated,  it  has  been  held  that  assumpsit  would  lie  against  the 
trustee,  while  the  trust  was  still  open;  and  this  upon  the 
ground  that  a  legal  debt  has  been  created  between  the  par- 
ties. 3  Perry  Trusts,  843.  And  the  same  has  been  held  as 
to  a  single  item,  separated  from  an  active  and  existing 
trust,  by  the  court  of  King's  Bench,  composed  of  such 
judges  as  Denman,  Colbbidge,  and  Littledale.    Roper  v. 
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Holland,  3  A.  &  E.  99.  In  the  case  of  Underhill  v,  Morgan, 
33  Conn.  105,  a  husband  held  certain  property  in  trust  for 
his  wife;  and  after  the  husband's  death,  the  widow  brought 
assumpsit  against  the  administrator  of  the  husband's  estate 
for  the  trust  funds  remaining;  and  a  recovery  had.  The 
question  was  made,  whether  she  had  such  a  legal  title  as 
would  enable  her  to  maintain  an  action  at  law  for  the  prop- 
erty, and  thoroughly  discussed.  Mrs.  Davenport  was  noth- 
ing but  a  mere  trustee.  The  law  required  her  to  hold  the 
legal  title  for  the  benefit  and  protection  of  Mabel.  As  soon 
as  the  latter  died  without  issue  the  trust  ceased,  and  the  ad- 
ministrator of  her  estate  was  invested  with  the  legal  title 
to  the  fund  as  well  as  the  right  of  possession;  and,  there- 
fore, can  maintain  an  action  at  law  to  recover  it. 

We  do  not  say  but  that  the  fund  might  be  pursued  in 
equity.  It  is  probably  the  only  way  to  follow  it,  if  the 
claimant  wished  to  obtain  the  specific  items  in  which  the 
fund  had  been  invested;  but  we  are  clearly  of  opinion  that 
an  action  at  law  may  he  maintained  against  the  estate  of 
the  trustee. 

We  do  not  consider  it  necessary  to  notice  the  other  ques- 
tions discussed,  except  to  say  that  we  see  no  way  by  which 
the  claims  in  favor  of  either  the  estate  of  C.  N",  Davenport 
or  that  of  Roxana  J,  against  Bowker  can  be  set  off  against 
the  claim  in  suit.  Although  Bowker  may  be  the  only  person 
now  claiming  the  estate  it  may  upon  distribution  be  de- 
creed to  some  one  else,  or  there  may  be  nothing  left  of  it  to 
pass  under  the  decree. 

Judgment  reversed  and  cause  remanded  to  the  County 
Court  for  further  proceedings. 
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ERASMUS  A.  PLIMPTON  v.  ELLA  C.  GLEASON 
&  TR. 

Implied  Promise.    Statute  of  Limitations.    Reference. 

1.  An  Implied  promise  to  paj  tor  the  nse  of  ao  organ  caDnot  be  found  from  the  tact 

of  using  It,  when  Uie  organ  waa  leFt  wltb  Uie  deCeodant  vrltii  a  view  of  nego- 
Uadng  a  sale. 

2.  Moaey  loaned  may  be  properly  charged  on  book;  and.  If  so  cliaigod,  and  tbare  is 

an  implitd  understand  ing  between  tbe  parties  that  the  loan  is  to  be  a  part  of 
their  mutual  dealings  and  to  effect  the  general  balance,  it  Is  in  fact  a  credit, 
and  has  tbe  same  effect  on  the  Statute  of  Limitations  as  any  payment.     * 

3.  The  queatlon  of  Implied  aadetsCaading  U  usually  one  of  mixed  law  and  fact. 

Assumpsit.  Heard  on  the  report  of  a  referee,  September 
Term,  1884,  Rowbll,  J.,  presiding.  Judgment  for  the  plain- 
tiff to  recover  only  tS-ys,  and  trustees  discharged.  Excep- 
tions by  the  plaintiff. 

The  referee  found,  that  the  organ  was  left  by  one  Stew- 
art at  the  house  of  the  defendant's  father  in  July,  187C; 
that  the  plaintiff  purchased  it,  and  left  it  with  the  defend- 
ant in  the  fall  of  1870,  and  took  it  away  in  the  "fall  of 
]880  or  summer  of  1881";  and  that  $45  was  a  fair  compen- 
sation for  the  use  of  the  organ. 

Martin  &  Eddy,  for  the  plaintiff. 

On  the  facts  found  there  is  an  implied  promise  to  pay  for 
the  use  of  the  organ.  Paddock  v.  Kittredge,  31  Vt.  378; 
Ives  V.  Hulet,  12  Vt.  ;il4;  1  Bl.  Com.  441!;  1  Kent  Com.  450; 
James  v.  Bixby,  11  Mass.  340;  Sumner  v.  Williams,  8  Mass. 
161.  The  items  2  and  3  of  the  defendant's  account  are 
barred  by  the  Statute  of  Limitations.  7  Wait  Act.  &  Def. 
267;  7  Penn.  St.  381;  Clark  v.  Magnire,  35  Penn.  St.  25Sf;  1  C. 
M.  &  R.  !i5:J;  38  Md.  331;  Wood  Lira.  51)4;  Hodge  v.  Haivley, 
35  Vt.  210. 
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If  there  was  any  question  about  these  items  being  a  part 
of  a  mutual  account,  it  was  one  of  fact  for  the  referee  to 
settle.  This  he  did;  for  he  finds  that  the  plaintiff  never 
made  any  promise  or  acknowledgment  relative  to  either  of 
said  items.  1  C,  &  M.  483;  2  C.  B.  476;  0  El.  &  Bl.  606;  Blair 
V.  Drew,  6  N.  H.  235;  7  DeG.  M.  &  G.  239. 

E.  L.  Waterman,  for  the  defendant. 

The  Statute  of  Limitations  is  not  a  bar.  The  accounts 
were  mutual  and  unsettled.    Abbott  v.  Keith,  11  Vt.  5a5. 

Plaintiff  was  selling  goods  and  charging  to  defendant,  be- 
fore and  after  the  date  of  these  cash  items.  The  question 
is,  whether  these  two  cash  items  were  kept  on  foot  by 
charges  against  defendant  by  the  plaintiff.  Plaintiff's  speci- 
fication answers  that  question.  In  view  of  the  plaintiff's 
chaises  against  the  defendant,  and  the  fact  of  his  giving 
her  credit  for  cash  items  before  and  after  those  in  dispute, 
the  court  was  justified  in  treating  them  the  same  as  the 
others,  and  no  error  in  law  appears.  Money  loaned  is  proper 
matter  of  charge  in  book  account.  This  was  an  ordinary 
cash  transaction  in  mutual  deal.  Sargent  v,  Pettibone,  1 
Aik.  355;  Warden  v.  Johnson,  11  Vt.  455;  Cassv.  McDonald, 
39  Vt.  65.  There  was  no  implied  promise  to  pay  for  the  use 
of  the  organ.  Kimball  v.  Baxter,  27  Vt.  628;  Fuller  v. 
Adams,  44  Vt.  543. 

The  opinion  of  the  court  was  delivered  by 

Veazey,  J.  We  do  not  think  the  referee  has  reported  a 
state  of  facts  from  which  an  implied  promise  to  pay  for  the 
use  of  tlie  organ  can  be  fairly  found.  The  organ  first  went 
into  tlie  possession  of  the  defendant's  father,  as  expressed 
by  the  referee,  "in  order  to  negotiate  a  sale  of  the  instru- 
ment to  her  father."  The  plaintiff  and  Stewart,  the  owner, 
were  afterwards  informed  by  the  defendant  that  her  father 
had  concluded  not  to  buy  the  organ.  The  plaintiff  then 
bought  it  while  in  the  possession  of  the  defendant's  father. 
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and  left  it  there  until  he  took  it  away  in  1880,  after  the 
father  died.  There  is  no  finding  that  the  original  purpose 
of  leaving  the  organ  at  the  defendant's  house  was  changed. 

It  would  be  rather  dangerous  to  hold  that  where  articles 
are  left  with  persons  for  trial,  or  with  a  view  of  negotiating 
a  sale,  the  owner  may,  after  that  purpose  fails,  charge  for 
the  use  in  the  meantime. 

Other  findings  as  to  the  friendly  relations  of  the  parties, 
and  the  use  of  the  organ  by  the  plaintiff's  wife  as  much  or 
more  than  the  defendant  used  it,  and  the  defendant's  under- 
standing that  she  was  not  to  pay  for  the  use,  and  the  failure 
to  report  any  counter  understanding  by  the  plaintiff,  mili- 
tate strongly  against  the  claim  of  an  implied  promise  to  pay 
for  tlie  use.  The  law  recognizes,  as  it  is  expressed  in  some 
cases,  "a  sort  of  moral  estoppel,"  founded  upon  the  legal 
maxim,  "that  no  one  can  take  advantage  of  his  own 
wrong."  The  acts  of  the  party  may  be  such  that  the  law 
will  raise  a  promise  therefrom,  and  will  exclude  evidence  of 
an  intention  to  commit  a  tort  in  disavowal  of  such  tacit 
promise.  But  in  this  case  the  report  fails  to  show  any  mis- 
leading or  fraudulent  conduct  of  the  defendant, 

The  plaintiff  claims  that  the  Statute  of  Limitations  is  a 
bar  to  the  defendant's  items  of  account  2  and  3,  dated  in 
June  and  October,  1874,  more  than  six  years  before  this  suit 
was  brought. 

The  plaintiffs  account  had  been  running  for  some  time 
prior  to  1875,  when  he  made  a  settlement  on  his  book,  car- 
rying the  balance  due  him  to  a  new  account  containing 
forty-three  items,  which  constituted  the  specification  of  his 
claim  in  this  case.  The  defendant's  account  consisted  of 
items  of  cash  and  labor,  the  cash  items  being  the  first  five. 
The  referee  finds  that  items  2,  3,  and  4  on  defendant's  speci- 
fications were  for  money  loaned  by  the  defendant  to  the 
plaintiff  at  the  dates  charged;  but  does  not  find  whether 
items  1  and  5  were  loans  or  payments  on  account.  Item  i 
was  within  six  years  prior  to  this  suit.    There  was  no  ex- 
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press  understanding  that  any  of  these  cash  items  were  to 
enter  into  and  become  a  part  of  the  mutual  dealing  or  ac- 
count of  the  parties  and  to  be  the  subject  of  future  adjust- 
.  ment  in  ascertaining  the  general  balance  due  thereon.  WajS 
there  such  an  implied  understanding? 

The  finding  that  items  3  and  3  were  loans  excludes  the 
idea  that  theywere  to  be  payments  of  any  particular  items 
of  the  plaintiff's  account.  To  determine  the  effect  of  an 
item  upon  the  Statute  of  Limitations,  "  the  true  inquiry  is, 
whether  the  item  represents  a  legal  indebtedness  that  should 
go  into  the  accounts  of  the  parties,  and  not  whether  either 
party  has  or  has  not,  in  fact,  embraced  the  controverted 
item  in  his  account."  Davis  v.  Smith,  48  Vt.  5'i.  There 
does  not  appear  to  have  ever  been  a  mutual  settlement  of 
accounts  between  tliese  parties.  As  before  stated,  the 
plaintiff  settled  his  book  in  1875,  but  the  defendant  had 
nothing  to  do  with  that  settlement;  therefore  it  did  not 
merge  these  items.  The  defendant's  items,  1,  2,  and  3  of 
his  account  were  all  prior  to  that  act  of  the  plaintiff;  but  he 
only  allowed  item  1  at  that  time,  and  as  we  understand  de- 
nies that  he  had  the  money  specified  in  2  and  3.  Money 
loaned  is  as  proper  an  item  of  charge  on  book  as  labor  or 
merchandise.  Warden  v.  Johnson,  11  Vt.  455,  When 
money  is  paid  either  as  a  loan  or  otherwise  if  the  parties 
treat  it  as  mutual  or  as  other  mutual  items  of  material  or 
labor  in  the  account  iu  which  it  is  charged,  its  legal  effect 
should  he  the  same.  The  plaintiff  was  selling  and  charging 
goods  to  the  defendant  before  and  after  the  date  of  these 
items.  He  gave  credit  for  cash  before  and  after  those  in 
dispute.  He  made  no  promise  to  pay  these  loans  as  inde- 
pendent items  of  deal.  The  question  of  implied  understand- 
ing is  usually  one  of  mixed  law  and  fact.  We  think  this 
report  as  a  whole  shows  an  implied  understanding  between 
the  parties  that  these  loans  were  to  be  a  part  of  their  mu- 
tual dealing  or  account  and  were  to  affect  the  general  bal- 
ance due  thereon.    There  was  a  credit  in  fact  by  the  mutual 
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act  and  consent  of  both  parties,  as  fairly  inferable  from 
their  whole  deal.  This  is  sufficient  to  operate  aa  a  removal 
of  the  statute  bar.  Hodge  v.  Manleij,  25  Vt.  210.  One 
proposition  of  law  upon  which  the  plaintiff  rests,  is,  that 
the  payment  of  money  does  not  make  an  account  mutual ; 
that  it  only  has  the  effect  to  create  a  settlement  to  the  date 
of  payment  and  a  new  promise  to  pay  the  balance.  Con- 
ceding this  to  be  sound,  it  is  not  controlling  in  this  case  as 
against  a  course  of  dealing  that  shows  an  implied  mutual 
understanding  and  recognition  as  above  stated. 
Judgment  afBrmed. 


THE  FIRST  NATIONAL  BANK  OF  BRATTLEBORO  v. 
ESTATE  OF  SILAS  M.  WAITE,  IN  INSOLVENCY. 

Insolvent   Law.     Power  of  Assignee   and  Debtor  as  to  the 
Prosecution  of  Suits.     R.  L.  Chap.  93. 

Under  the  insolvent  law  tbe  debtor  baa  no  control  over  tlie  prosecutioti  or  aetllement 
of  suits  against  hia  estate;  this  power  ts  lodged  wiUi  the  assignee;  thus.  In  a 
cause  pending  in  tbe  Supreme  Court,  tbe  Judgment  below,  against  the  objection 
ot  the  debtor,  was  affirmed  in  accordance  with  a  stipulation  between  the  cred- 
itor and  the  assignee,  and  a  motion,  filed  b;  Uie  debtor  at  a  sulnetiueuc  term,  to 
have  tbe  cause  brought  forward  and  heard,  was  dismissed;  and  this  on  the 
ground  that  the  debtor  was  not  a  party  to  the  proceedings. 

Motion  by  insolvent  debtor  to  have  cause  decided  at  a 
former  term  brought  forward  and  heard. 

Barrett,  for  Waite. 

A  discharge  is  not  granted  if  the  debtor  "  has  admitted  a 
false  or  fictitious  debt  against  his  estate."  R.  L.  s.  1S5:1. 
Cannot  he  be  heard  in  any  court  where  the  case  is  pending, 
to  show  that  the  debt  was  false,  &c.  ?  The  debtor  is  subject 
always  to  examination;  and  the  judges  of  the  Supreme 
Court  shall  make  rules  for  regulating  the  practice  and  con- 
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ducting  the  business,  &c.  R.  L.  ss.  1780,  1839;  Shaw, 
Ch.  J.,  in  ;i  Gray,  115;  Chamberlain  v.  Hall,  3  Gray,  250; 
Mass.  Ins.  Law,  s.  85,  Under  tlie  probate  law,  a  creditor, 
legatee,  or  lieir,  would  have  a  right  to  prosecute  an  appeal. 
R.  L.  s.  2375. 

It  is  not  for  the  assignee,  upon  his  own  mere  and  inde- 
pendent volition,  after  accepting  our  aid  and  cooperation  in 
the  manner  and  to  the  extent  shown  here,  after  such  co- 
operation rendered  under  the  circumstances  of  this  case, 
causing  full,  implicit,  undoubting  expectations  and  reliance, 
and  rendered  for  the  very  purpose  of  having  the  case  fully 
heard  and  determined,  now  to  back  out  and  leave  us  in  the 
lurch — and  that  merely  upon  the  most  technical  ground  that 
in  name  he  is  the  excepting  party. 

Court  will  hold  the  ease  for  hearing  just  as  it  is — treating 
the  debtor  upon  the  record,  as  he  was  in  fact,  as  the  except- 
ing party. 

E.  L.  Waterman  and  K.  Haskins,  for  the  plaintiff. 

The  assignee  has  plenary  powers,  under  the  statute,  for 
doing  everything  in  relation  to  the  estate,  which  the  debtor 
might  have  done  when  solvent.  It  cannot  be  that  the  stat- 
ute, using  such  unequivocal  language,  intended  to  give  the 
assignee  and  debtor  concurrent  control  of  the  estate,  and 
all  its  interests. 

The  assignee  may  redeem  mortgages,  liens,  &c.,  and  sell 
the  property.     R.  L.  s.  1821. 

He  may,  under  the  direction  of  the  judge,  submit  a  con- 
troversy to  arbitration,  and  ' '  compound  and  settle  such  con- 
troversy, by  agreement  with  the  other  party,  and  as  is  most 
for  the  interest  of  the  estate."     R.  L.  s.  1825. 

If  he  can  do  this,  he  certainly  can  submit  to  a  judgment 
for  the  smallest  amount  named  in  a  referee's  report,  made 
after  two  long,  tedious  hearings  before  commissioners  and 
referee,  with  elaborate  arguments,  and  a  full  and  laborious 
investigation  by  the  referee. 


WINDHAM  COUNTY, 
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Even  if  the  debtor  has  an  interest  in  the  result,  as  affect- 
ing hie  right  to  a  discharge,  that  can  give  hiin  no  right  to 
appear  in  a  suit  as  a  party  litigant,  and  even  control  it, 
against  the  authority  of  the  assignee.  Barstow  v,  Adams, 
2  Day,  70;  2  El.  Com.  485;  Richards  v.  Merriam,  65  Mass. 
583;  Lafounfain  v.  Savings  Bank,  56  Vt.  aa2;  iHi  Ark.  44;  a 
W.  &  M.  38;  4  B.  R.  446. 

The  opinion  of  the  court  was  delivered  by 

Taft,  J.  The  First  National  Bank  of  Brattleboro  pre- 
sented a  claim  against  the  estate  of  Silas  M.  Waite,  in  in- 
solvency. The  case  passed  to  the  County  Court,  and  was 
referred  by  consent  of  the  parties,  and  heard  upon  the 
referee's  report.  Judgment  was  rendered  for  plaintiff,  and 
the  case  passed  upon  exceptions  to  the  Supreme  Court  for 
Windham  County  at  its  February  Term,  l!i<84.  A  stipula- 
tion was  entered  into  by  the  bank  and  the  assignees  of  the 
Waite  estate,  that  the  judgment  of  the  County  Court  might 
be,  and  it  was,  affirmed.  Counsel  appeared  for  Waite  per- 
sonally and  objected  to  the  affirmance  of  the  judgment, 
claiming  a  right  to  be  heard  upon  the  exceptions.  At  the 
February  Term,  IfitjS,  Waite  filed  a  motion  to  have  the 
cause  brought  upon  the  docket  and  reinstated  for  hearing, 
claiming  the  right  to  have  the  cause  heard  and  determined 
by  the  Supreme  Court.  Whether  he  had  such  right,  is  the 
question  now  before  us. 

Upon  the  adjudication  of  insolvency,  the  judge  of  the 
court  assigns  and  conveys  to  the  assignee  all  the  attachable 
estate  of  the  debtor;  and  such  estate  vests  in  the  assignee. 
The  assignee  has  power  to  recover  such  estate;  and  under 
the  direction  of  the  judge  to  submit  controversies  arising 
in  settlement  of  demands  against,  or  debts  due  to,  the  es- 
tate, to  arbitration;  may  compound  and  settle  such  contro- 
versies by  agreement  with  the  adverse  party.  R.  L.  chap,  1*3, 

It  will  be  seen  by  reference  to  that  chapter,  that  the  en- 
tire disposal  and  settlement  of  the  estate  is  placed  in  the 
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hands  of  the  assignee;  and  such  is  the  only  practioal  way 
in  which  insolvent  estates  can  be  settled.  We  do  not  think 
it  was  contemplated  by  the  legislative  power  that  the  in- 
solvent should  interfere  in  the  settlement  of  his  estate,  or 
control  the  action  of  the  assignee.  Kor  is  such  a  course 
warranted  by  the  words  or  the  spirit  of  the  act. 

It  may  be  that  in  most  cases  the  insolvent  can  impart  val- 
uable information  in  relation  to  the  prosecution  or  defence 
of  demands  by  or  against  the  estate,  and  may  often  be  a 
more  valuable  party  in  such  matters  than  the  assignee  him- 
self. But  this  does  not  alter  the  legal  rights  of  the  latter. 
He  is  the  responsible  party  in  administering  the  estate;  is 
under  bonds  for  a  faithful  performance  of  duty;  and  to  him 
alone  can  the  creditors  look  for  a  speedy  settlement  of  the 
estate.  The  judgment  in  this  case  was  entered  by  consent 
of  the  attorneys  of  record  appearing  for  the  claimant  and 
the  assignees;  and  although  the  debtor  may  have  an  in- 
terest in  the  result,  he  was  not  a  party  to  the  proceedings, 
and  had  no  right  to  control  the  litigation.  After  he  was 
adjudged  an  insolvent  and  assignees  appointed  for  his  es- 
tate, the  control  of  the  estate  in  all  respects  passed  to  the 
latter.    The  motion,  therefore,  is  denied. 


WINDHAM  COUNTY, 


Kiiwaon  (■.  Prior. 


SYLVESTER  E.  RAWSON  v.  ELBRIDGE  W.  PRIOR 

Evidence.      Value  of  Property,  What  it  sells  for  may   be 
shoicn.     Practicr.. 

Tlieque9(ion  being  nbetb«r  [he  defendant  was  indebt«ilu>tbe  plalutlfl.nDd Ibis  tnmed 

(in  wlivtlier  a  ctirtitlii  arrange meut  aa  to  tbe  lutter'a  hotel,  in  vbiuh  the  plaintiff 
bad  an  interest,  was  completed  witli  definite  terms  »s  to  pajmenl,— tlie  one  ulaim- 
itit:  that  it  was,  and  Ibe  other,  that  it  depended  on  the  amount  for  what  he  cool  J 
gell  the  hotel.  The  exceptions  stated  that  the  value  of  the  hotel  and  the  good  faith 
of  tbe  defendant  were  material.withoutstatiug  tbe  facts  b;  which  tbe  court  could 
detsrmiue  their  materiality;  Held,  (1}  that  tlie  value  of  tbe  hotel  and  the  good 
faith  o(  the  defendant  must  be  taken  as  material ;  (2)  that  the  defendant's  vil- 
nean,  in  slating  the  value,  tliere  being  no  market  priue,  could  also  state  what  be 
paid  tor  liie  hotel,  and  the  court  could  not  say  that  there  was  error,  altliough  he 
purchased  several  yeara  subsequent  to  the  arrangement;  (3)  and,  as  bearing  on 
the  Issue  ot  good  faith,  the  defendant  could  prove  what  be  offered  to  take  tor 
tbe  hotel  about  tbe  time  of  tbe  arrangement. 

Assumpsit.  Pleas,  general  issue,  offset,  and  accord  and 
satisfaction.  Trial  by  jury,  Se[)tember  Term,  13:^1,  Tapt. 
J.,  presiding.     Verdict  for  tlie  defendant. 

The  plaintiffs  evidence  tended  to  show,  that  in  1872  he 
bargained  with  the  defendant  for  his  hotel  property,  in 
Jamaica,  for  the  sum  of  83,1S7,  to  be  paid  in  two  install- 
ments; that  the  whole  was  to  be  paid  on  or  hefore  October 
\,  187:);  that  he  took  a  bond  from  the  defendant  for  the  con- 
veyance of  tlie  same,  when  he  paid  as  agreed;  tliat  he  made 
payments  so  that  $a,000  remained  due  October  1,  1873;  that 
the  defendant  brought  an  actitm  of  ejectment  against  him, 
retuniable  at  the  April  Term,  1874,  of  the  County  Court, 
which  was  continued,  and  judgment  rendered  in  favor  of 
the  said  Prior,  at  the  September  Term,  1874,  the  clerk  to  as- 
sess the  damages;  that  said  Rawson  was  given  one  year 
from  September  25,  1(<~4,  in  which  to  pay  the  amount  due 
on  his  contract  of  purchase;  that  the  amount  was  agreed 
on  at  S'-i.mi,  including  taxes;  that  during  the  year  following 
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the  judgment,  said  Rawson  endeavored  to  find  a  purchaser 
for  the  hotel,  hoping  to  sell  it  and  save  something  for  him- 
self, but  did  not  succeed  until  sometime  in  August,  18~5. 
He  went  to  Ludlow  and  saw  the  defendant,  and  made  an 
arrangeraent  with  him  by  which  the  defendant  agreed  to 
take  back  the  property  and  pay  the  plaintiff  the  difference 
between  the  amount  of  defendant's  claim, — which,  with  one 
year's  interest,  was  $-i,'SJ-i. — and  the  sum  of  $'-i,5n0,  which 
the  plaintiff  then  offered  to  call  the  property;  that  he  would 
pay  one  half  of  certain  taxes  on  it,  being  $40.50;  and  that 
he  would  take  plaintiff's  furniture  in  the  hotel  at  such  prices 
as  they  should  agree  upon,  and  would  go  ts  Jamaica  in  a 
few  days,  when  they  would  make  a  list  and  appraisal  of 
the  furniture,  and  he  would  take  possession.  And  he  wished 
plaintiff  to  remain  in,  and  carry  on  the  hotel  until  he  should 
take  possession;  and  that  thereupon  plaintiff  ceased  to  make 
any  further  efforts  to  sell  the  property,  and  the  year  of  re- 
demption expired,  and  in  a  few  days  thereafter  the  defend- 
ant went  to  Jamaica,  and  he  and  plaintiff  agreed  on  the 
price  of  the  furniture,  and  plaintiff  paid  tlie  whole  of  said 
taxes,  the  amount  being  taken  out  of  the  agreed  price  of 
the  furniture,  and  about  October  14tb,  the  defendant  moved 
into  the  hotel  with  his  family,  and  plaintiff  moved  out  pur- 
suant to  said  arrangement. 

The  plaintiff  claimed  to  recover  only  for  the  difference  be- 
tween the  $3.3^-^  and  6'i,5;)0,  being  S108,  and  the  840. 50  for  the 
one  half  of  the  taxes,  which  defendant  agreed  to  pay. 

The  defendant  denied  that  he  made  any  agreement  with 
plaintiff  to  pay  him  anything;  but  testified  that  he  told 
plaintiff  at  Jamaica,  about  October  0th,  and  after  the  expi- 
ration of  the  time  of  redemption,  that  if  he  sold  the  prop- 
erty during  that  fall  or  winter  for  any  more  than  sufficient 
to  pay  what  he  had  in  it,  he  would  pay  the  plaintiff  what  he 
could  get  above  that  amount. 

The  value  of  the  hotel  property  at  the  various  times  named 
was  a  material  question  upon  the  trial,  as  was  the  good  faith 
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of  the  defendant  under  the  arrangement  with  the  plaintiff 
in  making  efforts  to  sell  the  premises. 

The  defendant  introduced  one  Tarbell  as  a  witness,  who 
testified  that  defendant  at  Ludlow,  and  just  before  he  moved 
his  family  to  Jamaica,  offered  to  sell  him  the  hotel  for  the 
amount  of  defendant's  claim  under  his  arrangement  with 
Rawson.  The  defendant  also  introduced  one  Barnes  as  a 
witness,  who  testified  that  he  bought  the  hotel  in  March, 
18S0,  and  paid  83,000  for  it.  The  above  evidence  was  re- 
ceived subject  to  the  plaintiff's  objection.  The  plaintiff 
produced  one  Wells  as  a  witness,  who  testified  that  just  be- 
fore defendant  sold  the  hotel  to  Barnes,  he  told  said  Wells, 
that  the  hotel  cost  him  S:;*,500,  when  he  took  it  back  from 
plaintiff;  and  said  Barnes  testified,  subject  to  plaintiff's  ob- 
jection and  exception,  that  the  value  of  said  hotel  at  the 
time  of  the  conversation  between  defendant  and  Wells,  in 
March,  1880.  was  $a,000. 

E.  L.  Waterman,  for  the  plaintiff,  argued  that  the  testi- 
mony of  Tarbell  and  Barnes  was  not  admissible;  and  cited 
Way  V.  Holton,  40  Vt.  18-1:  Kimball  v.  Locke,  ai  Vt.  083; 
Buzzell  V.  Willard,  ii  Vt.  44;  Lyon  v.  Kidder,  48  Vt.  49. 

H.  F.  Wolcott  and  C.  B.  Eddy,  for  the  defendant. 

Defendant  moved  on  to  the  property  about  October  14, 
1H75,  and  his  offer  to  Tarbell  was  made  just  before  this,  and 
after  tlie  arrangement  with  plaintiff,  as  defendant  claimed 
it,  was  made. 

All  defendant  did  in  his  efforts  to  find  a  purchaser  that 
fall  or  winter,  and  his  effort  to  sell  for  any  sum,  became  ad- 
missible, as  bearing  on  the  question  of  whether  defendant 
had  done  all  plaintiff  could  reasonably  demand  of  him,  and 
had  acted  in  good  or  bad  faith  in  this  matter. 

The  opinion  of  tlie  court  was  delivered  by 
Veazby,  J.     The  statement  in  the  bill  of  exceptions  that 
the  value  of  the  hotel  property  at  the  various  times  named 
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was  a  material  question  upon  the  trial,  as  was  the  good  faith 
of  the  defendant  under  the  arrangement  with  the  plaintiff 
in  making  efforts  to  sell  the  property,  is  controlling  upon 
this  court  as  to  the  materiality  of  those  questions,  although 
the  exceptions  do  not  set  out  the  facts  showing  how  they 
were  material.  We  cannot  therefore  say  that  the  testimony 
of  Barnes  as  to  the  value  and  what  he  paid  for  it,  even  as 
late  as  1880,  was  inadmissible.  What  property  sells  for, 
which  has  no  regular  market  price,  may  he  proper  evidence 
tending  to  show  its  value.  The  exceptions  do  not  show 
wherein  it  was  error  for  the  County  Court  to  allow  Barnes 
to  state  what  he  paid  for  the  property  in  connection  with  bis 
opinion  as  to  its  value.  Neither  can  we  say  from  what  is 
shown  that  the  time  was  too  remote.  The  exceptions  are 
too  barren  on  this  point  to  predicate  error  thereon. 

The  testimony  of  Tarbell  was  admissible  on  the  ground 
that  it  tended  to  show  that  the  defendant  had  acted  in  good 
faith  and  tried  to  sell  the  property  as  he  had  agreed  to.  The 
objection  that  its  admission  allowed  the  defendant  to  make 
testimony  in  his  own  favor  is  answered  by  the  fact  that, 
upon  the  defendant's  theory  as  to  the  arrangement  between 
them,  the  defendant  was  to  try  to  sell  the  property  before 
taking  possession.  This  being  his  duty,  and  his  good  faith 
in  this  respect  being  in  issue,  the  defendant  could  show 
what  he  had  done  to  this  end.  We  think  there  is  no  error 
apparent,  and  the  judgment  is  affirmed. 


RUTLAND  COUNTY, 


Wiawelt  F.  Minogne. 
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[Continued  from  page  1,  ante.] 

JAMES  H.  WISWELL  v.  JOHN  MINOGUE  &  OTHERS. 

[In  Chancery.] 

Way,  Right  of,  by   Necessity,   implied  from  Grant  or  Res- 
ervaiion. 

While  a  r<eht  ot  wa;  is  never  civalcd  b;  mere  necessity,  tbe  necessity  ia  evidence  to 
eslablisb  the  Implied  grant  or  reservation  of  such  riglit;  thus  tlie  orator's 
grantor  conveyed  twenly-sii  acres  of  land  to  the  defendauts'  father,  tliey 
succeeding  to  liis  title,  and  reserved  one  aure  "containing  a  slate  quarry,  aa 
now  partially  opened  (or  tbe  purpose  of  quarrying  slate,"  with  the  privilege  of 
repurchnaing.  tor  a  deal gnnted price,  as  toiich  additional  land  "as  is  needful  for 
qnarryin;;  purposes."  gubscqnetitly,  under  this  reserved  ri|;ht,  tbe  grantes 
conveyed  to  tbe  orator's  preileoessur  3  55-100  acres,  "  to  be  nsed  for  quarrying 
purposes  only,"  with  a  Jillpalatlou  In  the  deed  that  the  grantee  should  "  koep  np 
the  fences,  gates,  and  bats,  whenever  he  shall  find  It  necessary  to  open  tbe  same 
in  passing  to  ot  from  "  the  quarry.  At  the  time  o(  the  oonveyanoea,  and  ever 
since,  there  was  a  farm  road  leading  from  the  quarry  through  the  twenty-six 
acres,  to  a  highway,  across  ivlilcb  road  was  a  gate  or  bars;  and  which  road  was 
the  only  means  of  egress  eioept  over  the  lands  ot  others,  and  that,  only  by  per- 
mission. A  hill  In  equity  having  been  bronjcht,  praylnj);  that  the  deleiidants  be 
restrained  from  iuterCering  with  tbe  orator  in  his  use  of  the  way,  and  from 
commenclog  suits,  Sm.;  Held,  (1)  tliat  there  was  an  implied  reservation  ot  right 
of  way ;  (2)  tliat  the  orator  was  under  no  obll|j:atiou  to  purchase  the  right;  (n> 
that  the  deed  reconveying  the  3  05-JOO  acres  clearly  recognized  the  eight. 

Bill  in  Cha-kcery.  Heard  on  bill,  answer,  replication, 
and  master's  report.  September  Term,  IStt-l.  Veazey, 
Chancellor,  "  decreed  that  the  orator  was  only  entitled  to  a 
passage  way  to  and  from  the  slate  quarry,  over  and  through 
the  <lefendants"  premises  to  the  highway  on  the  west,  by 
paying  fair  compensation  therefor,  as  and  at  the  rate  stipu- 
lated in  the  deed  of  Mor.se  to  Minogue. 

"On  the  hearing,  the  defendants  conceded  that  the  orator 
was  entitled  to  such  way  by  paying  therefor.     It  is,  there- 
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fore,  further  ordered  that  a  special  master  be  appointed  to 
find  and  report  what  would  be  a  fair  compensation  for  a 
suitable  way  through  the  defendants'  premises  to  said 
quarry  and  to  locate  the  same.  Further  orders  are  withlield 
until  the  coming  in  of  such  report." 

The  prayer  of  the  bill  was,  that  the  defendants,  their 
agents,  &c.,  be  restrained  from  molesting,  hindering,  and 
interfering  with  the  orator,  his  agents,  &c.,  in  their  passage 
to  and  from  the  orator's  premises  along  and  over  said  way 
across  the  lands  of  the  defendants,  and  from  bringing  suits 
at  law  for  so  doing.     The  master  found  in  part : 

"On  the  5th  day  of  December,  1857,  one  Harris  Morse, 
being  the  owner  in  fee  of  a  certain  farm  in  Poultney,  con- 
veyed it  by  warranty  deed  to  one  Patrick  Minogue,  then 
living,  but  since  deceased,  and  the  father  of  these  defend- 
ants, who  succeeded  to  his  rights  at  his  decease  in  said 
farm. 

"  In  said  deed  was  this  clause:  'Excepting  I  reserve  to 
myself,  my  heirs,  executors,  and  administrators,  one  acre 
of  land  containing  the  slate  quarry,  asnow  partially  opened 
for  the  purpose  of  quarrying  slate;  also  the  privilege  of  pur- 
chasing so  much  land  as  is  needful  for  quarrying  purposes, 
at  the  rate  of  8200  per  acre  for  land  west  of  the  fence,  and 
at  the  rate  of  850  per  acre  for  land  east  of  the  fence  running 
north  and  south,  west  of  said  quarry.' 

"On  the  2d  day  of  November,  18G5,  said  Morse  con- 
veyed, by  deed,  to  one  Lloyd,  the  premises,  rights  and 
privileges  reserved  in  said  deed  to  Minogue. 

"On  the  3(ith  day  of  March,  ISGtl,  Minogue  conveyed,  by 
deed,  to  said  Lloyd,  for  valuable  consideration,  'S-^  acres 
of  land  adjoining  the  premises  so  reserved  and  conveyed  to 
Lloyd,  the  same  being  a  part  of  the  farm  conveyed,  as 
aforesaid,  by  Morse  to  Minogue.  This  purchase  was  made 
by  Lloyd  under  the  privileges  conveyed  to  him  by  Morse, 
as  aforesaid.  The  description  in  the  deed  of  Minogue  to 
Lloyd  is  as  follows:"  *  •  *  ■  '  containing  4i'V'V  acres, 
including  one  undescrihed  acre,  reserved  by  Harris  Morse 
in  his  deed  to  Patrick  Minogue,  December  5th,  1857,  and  said 
acre  being  conveyed  to  E.  E.  Lloyd,  November,  IRljo,  by  said 
Harris  Morse,  is  not  included  in  this  conveyance;  and  it  is 
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hereby  understood  and  agreed  that  the  above  described 
premises  are  to  be  used  for  quarrying  purposes  only ;  and 
the  said  Lloyd  hereby  agrees  to  keep  up  the  fences,  gates, 
and  bars,  whenever  he  shall  find  it  necessary  to  open  the 
same  in  passing  to  or  from  the  above  described  premises.' 

"  The  title  of  said  -i-fy^  acres  has  passed  to  and  is  now  in 
the  orator,  James  H,  Wiswell.  together  with  what  is  legally 
appurtenant  thereto  under  said  deed, 

"This  Minogue  farm  consists  of  twenty-six  acres,  and  is 
located  on  the  easterly  side  of  the  highway  leading  from 
Hydeville  to  Poultney.  Said  slate  quarry  is  located  nearly 
midway  of  the  farm  east  and  west;  and  said  quarry  opening 
was  before  Minogue  sold  said  ■i-tW  acres  and  still  is  about 
ten  rods  from  the  north  line  of  the  farm,  but  the  whole 
quarry  piece,  now  consisting  of  4i*(/V  acres,  extends  to  the 
north  line.  The  house  and  farm  buildings  stand  on  said 
highway  near  the  southwest  corner  of  the  farm.  When 
Minogue  bought,  there  was,  and  ever  since  has  been,  a  farm 
road  used  for  farm  purposes,  leading  from  the  buildings 
back  through  the  meadow  and  tillage  land  into  and  through 
the  pasture  to  said  quarry,  and  to  the  wood  lot  in  the 
pasture. 

•'Said  quarry  piece  has  not  been  fenced,  but  there  has 
been  during  said  period,  and  is,  a  fence  some  rods  from  the 
quarry,  between  the  pasture  and  meadow,  with  a  gate  or 
bars  in  said  road-way,  and  another  fence  at  the  highway 
where  this  farm  road  comes  out.  This  farm  road  was  not 
worked  or  fenced,  but  was  an  ordinary  path  for  the  teaming 
across  the  farm  through  the  meadow  and  to  the  wood  lot, 
no  others  tlian  the  owners  of  said  farm  having  any  right  or 
occasion  to  use  it,  except  the  owners  of  said  quarry,  and 
their  right  is  the  question  involved  in  this  case. 

"To  the  east  of  this  farm,  but  not  abutting  on  it,  is 
another  highway  leading  from  Castloton  to  Poultney,  and 
parallel  to  the  said  Hydeville  and  Poultney  road.  Between 
said  Castleton  and  Poultney  road  and  said  quarry  and 
Minogue  farm,  tliere  are  and  always  have  been  different 
land  owners;  but  there  is  a  road-way  across  said  lands  from 
said  highway  to  the  north  tine  of  said  Minogue  farm,  near 
the  quarry."    •     •     •     • 

"Before  Minogue  sold  the  additional  ^ii-Vu  acres,  there  was 
no  way  of  getting  to  the  original  one  acre  piece  without 
passing  over  his  land.      That  was  landlocked  by  his  land. 
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After  he  sold,  then  the  quarry  lot  was  extended  to  his 
north  line,  and  it  was  accessible  through  the  lands  of  other 
parties  without  passing  over  his  land."    *    •    •    * 

"Said  Lloyd  worked  the  quarry  nearly  two  years,  1867 
and  1868,  and  drew  slate  out  both  ways,  by  permission.  He 
then  leased  to  Roberts  and  others,  who  worked  it  about  two 
years,  until  1870 — and  it  was  not  again  worked  until  the 
orator  worked  it  after  he  bought,  in  1882.  Roberts  owned 
the  laud  north  of  the  quarry  lot  and  drew  his  slate  out  that 
way," 

Bromley  &  Clark,  for  the  orators. 

A  way  of  necessity  was  reserved  in  the  deed  of  Morse 
to  Minogue  of  the  quarry  lot.  3  Kent  Com.  4aO;  7  Allen, 
304;  Wash.  Ease.  (Sd  ed.)  40,  308;  Tracy  v.  Atberton,  05  Vt. 
52.  A  right  of  way  was  also  granted  by  the  express  terms 
of  the  deed  of  March  26,  18()6,  from  Minogue  to  Lloyd. 

Beaman  &  Piatt  and  Lawrence  &  Meldon.  for  the  defend- 
ants. 

There  is  no  foundation  for  the  theory  that  one  man's 
necessity  gives  him  any  right  to  take  another  man's  prop- 
erty. A  way  of  necessity  results  from  a  grant  or  reserva- 
tion, express  or  implied.     Tracy  v.  Afherton,  35  Vt.  52. 

If  a  contract  is  made  in  such  manner  and  under  such 
circumstances  as  to  preclude  the  implication  that  a  right  of 
way  was  to  be  had,  most  clearly  no  right  of  way  would  be 
acquired. 

Such  most  certainly  was  this  case  so  far  as  there  being 
any  intention  of  the  parties  that  a  right  of  way,  strictly  as 
such,  west  from  the  quarry,  was  in  contemplation. 

But  under  the  right  of  purchase  of  the  land,  and  at  such 
a  price  as  was  agreed  upon,  the  orator's  only  claim  exists 
for  acquiring  the  land  to  be  used  in  that  way.  6  M.  &  W. 
173. 

The  opinion  of  the  court  was  delivered  by 

RoYCB,  Ch.  J.     In  1857,  as  the  master  finds  and  reports. 
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one  Harris  Morse  conveyed  to  Patrick  Minogue,  the  father 
of  the  defendants,  to  whose  title  and  rights  they  have  suc- 
ceeded, twenty-sis  acres  of  land  in  Poultney,  reserving  one 
acre  "containing  the  slate  quarry,  as  now  partially 
opened  for  the  purpose  of  quarrying  slate,''  and  the  privi- 
lege of  purchasing,  at  a  price  designated  in  the  deed,  so 
much  additional  land  "'as  is  needful  for  quarrying  pur- 
poses." Under  this  reserved  right,  in  ISGG  Minogue  sold 
and  conveyed  to  the  orator's  predecessor  in  title  S-fio\  acres 
additional  to  said  original  quarry  acre,  "to  be  used  for 
quarrying  purposes  only,"  and  it  being  stipulated  in  that 
deed  that  the  grantee  shall  "  keep  up  the  fences,  gates,  and 
bars  whenever  he  shall  find  it  necessary  to  open  the  same 
in  passing  to  or  from  "  the  quarry. 

At  the  time  of  both  said  conveyances  there  was,  and  ever 
since  has  been,  a  farm  road  leading  from  the  quarry  through 
the  farm  and  to  the  highway  called  the  Hydeville  and 
Poultney  road,  across  which  farm  road  there  has  been, 
during  all  said  period,  and  is,  a  gate  or  bars.  There  was,  at 
the  time  of  the  original  deed  to  Minogue  and  has  been 
since,  no  means  of  egress  from  the  quarry  other  than  said 
farm  road,  unless  over  the  lands  and  by  the  permission  of 
other  owners.  The  orator  claims  a  right  of  way  to  and 
from  said  quarry,  for  quarrying  purposes,  over  said  farm 
road. 

The  principle  was  adopted  in  this  State  in  Tracy  v.  Ather- 
ton,  3a  Vt.  52,  that  there  is  no  such  thing  as  a  right  of  way 
created  by  mere  necessity.  Such  a  right  must  always  have 
its  origin  in  a  grant  or  reservation,  express  or  implied. 
When  no  express  words  are  used,  the  condition  of  affairs 
at  the  time  of  the  conveyance  is  to  be  examined,  and  the 
necessity  is  evidence  to  establish  the  implied  grant  or  res- 
ervation. The  correctness  of  this  principle  seems  to  be 
established  at  this  day  by  undisputed  authority.  God- 
dard's  Law  of  Easements  (Bennett's  Ed.)  2fi;j.  And 
although  some  attempt  was  made  by  the  English  Courts 
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to  establish  a  distinction  between  implied  grants  and  im- 
plied 1-eservation.t  of  such  easements,  on  the  ground  that 
to  recognize  the  latter  would  be  to  allow  the  grantor  to 
derogate  from  his  grant,  it  is  now  universally  recognized, 
that,  from  the  necessity  of  a  right  of  way  to  the  reason- 
able use  and  enjoyment  of  land  granted  or  reserved,  is  to 
be  found  an  implied  grant  or  reservation  of  such  right, 
ill  the  absence  of  some  express  negation  thereof  in  the 
deed.    Goddard's  Law  of  Easements,  aii?,  209. 

At  the  time  of  the  original  conveyance  to  Patrick 
Minogue,  the  farm  road  was  an  open  and  apparent  way, 
furnishing  a  means  of  egress  from  the  quarry  to  the  high- 
way; and  there  was  no  other  means  of  egress  save  by 
passing  over  the  lands  of  others.  This  situation  has  not 
practically  changed  since.  The  orator  has  no  means  of 
getting  out  from  his  quarry  lot,  except  by  this  farm  road, 
without  passing  over  the  lands  of  third  persons;  which 
the  report  finds  he  has  no  right  to  do,  unless  by  per- 
mission of   the  owners. 

This  conies  clearly  within  the  strict  definition  of  "ne- 
cessity" as  laid  down  by  the  authorities;  and  it  is  not 
necessary  to  consider  the  somewhat  enlarged  construction 
of  the  word  which  obtains  in  many  cases,  Goddard's 
Law  of  Easements,  'Hid  et  seq. 

The  claim  of  the  defendants  that  the  orator  must  pur- 
chase a  right  of  way,  if  he  desires  one,  under  the  reser- 
vation in  the  original  deed  is  not  tenable.  The  language 
used  in  that  reservation  is  not  apt  to  convey  any  such 
meaning:  and  as  the  way  must  l>e  conclusively  presumed 
to  have  been  impliedly  reserved,  being  a  way  of  necessity, 
there  is  no  occasion  to  enlarge  the  meaning  of  the 
words  used  or  give  them  any  other  application  than  that 
which  is  so  plain,  and  which  has  been  acted  on  by  both 
parties  in  the  purchase  and  sale  of  the  :Wo  a<^res  addition 
to  the  original  quarry  acre. 

We  think,  further,  that  the   language  used  in  the  deed 
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of  March  2C,  ltitj6,  from  Minogue  to  Lloyd,  with  relation 
to  the  keeping  up  of  the  fences,  gates,  and  bars,  which 
could  have  had  no  application  except  to  the  way  in 
question,  is  a  clear  recognition  of  the  right  to  use  that 
way,  for  quarrying  purposes,  as  appurtenant  to  the  prem- 
ises and  rights  reserved  hy  the  deed  of  1857. 

The  decree  of  the  Court  of  Chancery  is  reversed,  and 
cause  remanded  with  mandate  that  a  decree  be  entered 
that  the  orator  is  entitled  to  the  right  of  way  first  de- 
scribed in  the  master's  report,  for  the  purposes  and  uses 
set  forth  in  his  bill. 


JOHN  TOWLE  V.  A.   WILDER  AND  DELAWARE  & 
HUDSON  CANAL  CO.,  TR. 

Trustee  Process. 

Both  the  plaintiff  and  defendant  resided  in  the  State  ot  Neir  Yorhj  the  contract  upon 
which  the  suit  waa  broUKlit,  and  the  contract  npon  which  It  was  goiiKht  to 
charge  the  trustee  were  made  in  that  State;  the  debt  was  for  services  rendered 
there,  and  WAS  due  and  pajalile  there;  and  the  trustee  is  a  bod;  corporate 
existing  under  the  laws  at  New  York,  operating  a  coutiuiioas  line  of  railroad 
from  Troy,  N.  Y.,  to  Rutland,  Vt. ;  Held,  on  these  facie,  and  others  agreed  U>, 
q.  v.,  tbat  the  troslve  sboald  be  discharged. 

Trustee  Process.  Heard  on  an  agreed  statement,  Sep- 
tember Term,  1877,  DusTON,  J.,  presiding.  Judgment  _pro 
forma  that  the  trustee  was  chargeable  for  tlie  sum  of  $35. 50. 

This  case  is  published  in  this  volume,  as  it  appears  that 
similar  suits  are  being  brought.  It  was  sent  to  the  Reporter 
by  RoYCE,  Ch.  J.,  on  the  reque-st  of  Veazby,  J.  It  was 
heard  at  the  January  Term,  187S,  of  the  Supreme  Court  of 
Rutland  County,  before  Pierpoint,  Ch.  J.,  Barrett,  Rotce, 
and  Pow^ERS,  JJ.  Pierpoint,  Ch.  J.,  rendered  an  oral  opin- 
ion; but  it  was  never  reported. 


JANUARY  TERM.  18B5.  G23 

Towle  V.  Wilder. 

Agreed  statement:  This  ia  an  action  of  assumpsit,  re- 
turnable before  a  justice  of  the  peace.  The  defendant 
appeared  on  the  return  day  of  said  writ,  and  said  cause 
was  continued  from  time  to  time  to  June  1,  1877,  when  said 
defendant  did  not  appear  and  was  defaulted,  and  judgment 
rendered  against  liim,  and  the  said  trustee  adjudged  charge- 
able upon  its  disclosure  for  the  sum  of  J35.50,  from  which 
judgment,  as  to  its  liability,  the  trustee  appealed. 

It  is  agreed,  that  both  plaintiff  and  defendant  are  now, 
and  were  at  the  time  of  the  commencement  of  this  suit, 
residents  of  the  town  of  Plattsburgh,  in  the  State  of  New 
York,  and  that  the  contract  upon  which  this  suit  is  brought, 
as  well  as  the  contract  upon  which  it  is  sought  to  charge 
this  trustee,  was  made  in  the  State  of  New  York.  The 
trustee  is  a  body  corporate,  chartered  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  New  York,  under 
the  name  of  the  "  President,  Managers  and  Company  of  the 
Delaware  and  Hudson  Canal  Company,"  and  liaving  its 
principal  office  and  placu  of  business  in  the  City  of  New 
York;  and  at  the  time  of  the  commencement  of  this  suit 
and  for  a  long  time  prior  thereto  had  been  operating,  as 
lessee,  the  Rensselaer  and  Saratoga  Railroad,  extend- 
ing from  Troy,  in  the  State  of  New  York,  through  While- 
hall  in  said  State,  to  the  division  line  between  the  State  of 
Vermont  and  the  State  of  New  York,  connecting  at  that 
line  with  the  Rutland  and  Whitehall  Railroad,  which  rail- 
road the  said  trustee  also  operated  under  a  certain  lease; 
which  two  railroads  the  trustee,  as  lessee  thereof,  runs  and 
operates  as  a  continuous  line  from  Troy  to  Rutland.  And 
said  trustee,  as  lessee,  also  runs  and  operates  a  certain  rail- 
road known  as  the  Salem  and  Rutland  Railroad,  extending 
from  said  Rutland  to  Eagle  Bridge,  in  the  State  of  New 
York.  And  the  trustee  also  runs  and  operates  the  New  York 
and  Canada  Railroad,  extending  from  Whitehall  aforesaid  to 
and  through  the  town  of  Plattsburgh,  in  said  State  of  New 
York,  running  all  the  way  in  the  State  of  New  York,  but 
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connecting  at  said  Whitehall  with  the  said  railroads  form- 
ing said  line  from  Troy  to  Rutland,  operated  as  aforesaid 
by  said  trustee. 

Said  sum  of  $35.50,  for  which  said  trustee  was  held  charge- 
able, was  due  the  principal  defendant  as  wages  for  services 
rendered  in  the  State  of  New  York  upon  said  New  York 
and  Canada  Railroad,  extending  from  Whitehall  to  Platts- 
burgh,  under  a  contract  of  employment  made  in  that  State, 
and  was  due  and  payable  in  the  State  of  New  York. 

The  service  of.  the  writ  and  summons  in  the  case  was 
made  upon  the  agent  of  the  trustee  appointed  to  receive 
service  of  process  under  section  US  of  chapter  28,  General 
Statutes. 

Henry  H,  Smith,  clerk  of  the  Rutland  County  Court, 
certified  under  the  seal  of  the  court,  that,  at  the  January 
Term,  1878,  of  the  Supreme  Court  for  Rutland  County,  the 
judgment  of  the  County  Court,  in  this  cause,  was  reversed, 
and  judgment  rendered  that  the  trustee  be  discharged  with 
costs. 

Joyce  &  Lawrence,  for  the  plaintiff. 
Prout  &  Walker,  for  the  trustee. 
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[Continued  from  page  'i'46,  ante.] 

SAMUEL  CROWN  v.  LAWRENCE  BRAINERD,  ALDIS 

O.  BRAINERD,  SILAS  G,  HOLYOKE,  E.  A. 

SMITH,  AND  CHARLES  WYMAN. 

Insolvent  Trust  Company,  Liability  of  Directors  for  Loss, 
Enforceable  only  in  Equity. 

1.  An  artlon  at  Inw  will  not  He  In  favor  ol  a  creditor  of  an  insolvent  tmat  company 

ill  the  bandd  o(  a  recetver  ngnlnat  Ita  direccorB,  rounded  on  a  section  ol  tbe  cliar- 
t«r  which  provides  tbst  thej  slinll  be  liable  for  loss  sustained  through  their  an- 
taithfuloess  in  the  discharge  of  official  duty.  A  snit  In  equity  Is  the  proper 
remedy. 

2.  Biiell  r.  Warwr,  33  Vt.  570,  and  Datictt  v.  Hotel  Co.  il  VC.  313,  distia|(uished. 

Action  on  the  case  against  the  directors  of  the  St.  Albans 
Trust  Company.  Heard  by  the  court  on  demurrer  to  the 
declaration,  September  Term,  1884,  RoTCE,  Ch.  J.,  presid- 
ing. Demurrer  sustained  pro  forma;  and  declaration  ad- 
judged insufficient. 

For  the  facts  showing  the  condition  of  the  St.  Albans 
Trust  Company,  see  William  O.  Green  &  Wife  v.  The  St. 
Albuns  Trust  Co.,  ante,  ;(40:  Dewey  v.  Same,  ante,  332,  and 
Same  V.  Same,  5tf  Vt.  47(J.  The  declaration  averred,  with 
other  facts,  that,  under  an  act  of  the  legislature,  approved 
November  l'.t,  ]8(i8,  the  subscribers  to  the  capital  stock,  their 
successors  and  assigns,  were  duly  constituted  a  corporation 
and  body  politic,  by  the  name  of  the  National  Trust  Com- 
pany, "to  be  established  in  said  town  of  St,  Albans,  with 
certain  powers,  privileges,  duties,  liabilities,  and  limitations 
in  said  act  mentioned;  and  in  and  by  said  act  of  incorpora- 
tion the  said  corporation,  among  other  things,  was  author- 
ized   and  empowered  to  receive  moneys  on  deposit  or  in 
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trust;  to  accept  and  execute  all  such  trusts  of  every  descrip- 
tion not  inconsistent  with  the  laws  of  the  State  of  Vermont, 
as  might  be  committed  to  them  by  any  person  or  persons, 
whomsoever,  or  by  any  corporation,  or  by  order  of  the  Su- 
preme Court  or  Probate  Court,  or  other  court  of  record  of 
said  State;  and  to  accept  deposits  where  public  officers  or 
municipal  or  private  corporations  are  authorized  or  required 
by  law  to  deposit  money  in  bank;  and  providing  also  for 
the  creation  of  a  capital  stock  of  6100,000;  and  declaring 
that  all  the  business  of  said  corporation  should  be  managed 
by  seven  directors,  to  be  (after  the  first  election)  annually 
elected  in  the  manner  therein  provided,  who  should  elect 
from  their  number  a  president,  vice-president,  and  such 
other  officers  as  they  might  deem  necessary;  and  further 
providing,  among  other  things,  that  when  no  special  direc- 
tion or  agreement  was  made,  by  those  making  deposits  or 
leaving  trust  property  with  said  corporation,  as  to  the  char- 
acter of  the  investment  thereof  to  be  made,  such  invest- 
ments should  be  made  by  said  corporation  only  in  the  pur- 
chase of  certain  stocks  and  bonds  therein  named,  or  in  loans 
secured  by  some  of  said  bonds,  or  by  a  first  mortgage  on 
unencumbered  real  estate  in  the  State  of  Vermont,  at  one 
half  its  value  exclusive  of  the  buildings  thereon,  or  secured 
by  bank  stock  at  two  thirds  its  value;  and  further  providing 
that  no  loan  should  be  made  directly  or  indirectly  to  any 
director,  officer,  or  employe  of  said  corporation. 

"  And  further  providing  and  enacting,  among  other  things, 
in  section  seven  of  said  act,  that  '  said  directors  shall  be 
liable  to  the  creditors  and  stockholders  of  said  corporation 
for  any  loss  which  may  be  sustained  in  consequence  of  any 
incompetency,  unfaithfulness,  or  remissness  in  the  discharge 
of  their  official  duties,  hereinbefore  or  hereinafter  [in  said  act] 
provided;  and  any  number  of  said  directors  may  be  sued  in 
the  same  action  by  any  claimant  under  these  provisions,'  as 
by  said  act  will  more  fully  appear;  and  under  said  act  the 
capital  stock  was  duly  subscribed  for,  and  said  corporation 
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was  duly  orgaaized  and  established,  to  wit:  on  the  14th  day 
of  June,  A.  D.  1809,  and  continued  doing  business  as  such  cor- 
poration until  the  24th  day  of  November,  1874,  when,  by 
another  act  of  the  legislature,  entitled  '  An  Act  to  change 
the  name  of  the  National  Trust  Company,'  approved  at  that 
date,  it  was  enacted  that  said  corporation  should  thereafter 
be  known  and  called  the  St.  Albans  Trust  Company,  as  by 
said  last  named  act  will  appear;  and  said  corporation  kept 
Tip  its  organization  and  continued  to  do  business  at  St.  Al- 
bans aforesaid,  until  on  or  about  the  7th  day  of  August, 
A.  D.  1888,  when  said  corporation  failed  and  was  unable  to 
pay  its  depositors,  and  thereafter,  to  wit:  on  the  23d  day  of 
August,  1883,  a  receiver  was  appointed  in  accordance  with 
the  statute  in  such  cases  made  and  provided. 

"  And  the  plaintiff  avers  that  the  defendants  were,  at  the 
time  of  making  the  several  deposits,  hereafter  set  forth  by 
the  said  plaintiff,  in  said  trust  company,  and  during  all 
that  time  and  for  a  long  time  thereafter  continued  to  be  di- 
rectors of  said  St,  Albans  Trust  Company,  duly  elected, 
qualified,  and  acting  as  such,  to  wit:  at  St.  Albans  aforesaid 
to  wit:  on  the  7th  day  of  August,  A.  D.  1883, 

"  And  the  plaintiff  further  avers,  that  on,  to  wit:  the  1st 
day  of  July,  A.  D.  1883,  and  since  that  date,  prior  to  the 
commencement  of  said  suit,  he  deposited  a  large  sum  of 
money  in  said  St.  Albans  Trust  Company,  to  wit:  thesum  of 
8800,  and  then  and  there,  to  wit:  on  the  Gth  day  of  August, 
A.  D.  1883,  became  and  was  a  creditor  of  and  depositor  in 
said  corporation  to  the  amount  of,  to  wit:  8800. 

"  And  the  plaintiff  further  avers,  that  at  the  time  of  mak- 
ing said  deposits  as  aforesaid,  no  special  direction  or  agree- 
ment was  made  by  him  as  to  the  character  of  the  invest- 
ment to  be  made,  and  it  then  and  there  became  and  was  the 
duty  of  said  directors  of  said  corporation  to  invest  the  same 
in  accordance  with  the  provisions  of  said  act  of  incor- 
poration. 

"  And  the  plaintiff  further  avers,  that  on  divers  other  days 
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and  times,  between  the  1st  day  of  January,  1874,  and  the 
Ist  day  of  August,  18S3,  large  sums  of  money  have  been 
deposited  in  said  St.  Albans  Trust  Company,  and  been  ac- 
cepted by  the  same  in  respect  to  which  no  special  direction  or 
agreement  was  made  by  the  depositors  as  to  the  character 
of  the  investments,  to  wit:  tl.OOO.OOO. 

'■  And  the  plaintiff  further  avers,  that  the  said  defendants 
as  such  directors  of  the  St.  Albans  Trust  Company^  afore- 
said, to  wit;  on  the  1st  day  of  January,  1883,  and  during  all 
the  time  they  have  held  the  office  of  directors  as  aforesaid, 
and  acted  as  such,  have  been  incompetent,  unfaithful,  and 
remiss  in  the  discharge  of  their  official  duties  prescribed 
by  said  act  of  incorporation,  and  have,  during  all  that  time, 
as  such  directors  as  aforesaid,  loaned  and  suffered  to  be 
loaned  large  sums  of  money  so  deposited  in  the  St.  Albans 
Trust  Company  as  aforesaid,  and  in  respect  to  which  no 
special  direction  or  agreement  was  made  by  the  depositors 
as  to  the  characterof  the  investment  to  be  made,  to  wit:  the' 
sum  of  $1, (.100,000,  upon  other  and  different  securities  from 
those  mentioned  in  said  act  of  incorporation  and  permitted 
by  the  amendment  thereto;  and  have  accepted  and  received 
as  security  for  loans,  bank  stock,  the  value  of  which  was 
less  than  two  thirds  the  amount  loaned,  and  for  which  it 
was  pledged  as  security;  and  have  also  made  loans  and  ac- 
cepted and  received  as  security  real  estate,  the  value  of 
which,  exclusive  of  buildings,  was  less  than  half  the  amount 
for  which  it  was  made  to  secure;  and  have  also  made  loans 
upon  personal  security,  to  wit:  on  the  Ist  day  of  January, 
A.  D.  1883,  and  on  divers  other  days  and  times,  at  St.  Al- 
bans aforesaid,  to  one  Lawrence  Brainerd,  then  and  there 
a  director  and  president  of  said  St.  Albans  Trust  Company, 
upon  certain  notes  signed  Norwood  Lumber  Company,  of 
which  company  the  said  Lawrence  Brainerd  was  then  and 
there  the  principal  partner  to  a  large  amount,  to  wit:  the 
sum  of  §500,0(10,  in  violation  of  the  provisions  of  said  act 
of  incorporation  and  against  the  form  of  said  statute,  by 
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reason  of  which  incapacity,  unfaithfulness,  and  remissnesB 
of  the  said  defendantB  in  their  official  duties  as  directors  of 
said  St.  Albans  Trust  Company  aforesaid,  a  large  amount 
of  money  so  deposited  as  aforesaid,  in  said  trust  company 
as  aforesaid,  to  wit:  the  sum  of  $500,000  has  been  lost,  and 
the  said  St.  Albans  Trust  Company  has  become  and  is  in- 
solvent and  unable  to  pay  the  amount  or  any  part  thereof 
so  due  and  owing  to  the  plaintiff,  and  the  same  has  become 
and  is  wholly  lost  to  the  plaintiff. 

"And  the  plaintiff  further  avers,  that  on  the  7th  day  of 
■  August,  1883,  he  went  to  the  banking  house  of  said  corpo- 
ration, in  St.  Albans  aforesaid,  during  business  hours,  and 
the  same  was  shut  up  and  closed  against  the  plaintiff,  and 
the  said  corporation  then  and  there  ceased  to  do  business, 
and  its  assets  are  now  in  the  hands  of  the  receiver." 

Noble  &  Smith,  Wilson  &  Hall,  H.  8.  Royce.  and  F.  W. 
McGettrick.  for  the  plaintiff. 

The  act  incorporating  the  St.  Albans  Trust  Company,  of 
which  the  defendants  were  directors,  gives  the  creditors  a 
direct  refnedy  against  the  directors  for  any  loss  sustained 
through  their  incompetency,  unfaithfulness,  or  remissness 
in  the  discharge  of  official  duty.  Laws  of  18C8,  No.  157. 
8.  7.  An  action  on  the  case  is  the  appropriate  remedy. 
Buell  V.  Warner,  33  Vt.  570;  Bank  v.  Sprague,  43  Vt.  50:>; 
24  Wend.  473.  A  bill  in  equity  will  not  lie.  Baasett  v.  Hotel 
Co.  47  Vt.  313.  Under  the  statute,  the  liability  of  the  de- 
fendants is  a  direct  liability  to  every  creditor  attaching, 
whenever  loss  shall  occur  by  reason  of  official  unfaithful- 
ness. Barret,  J.,  inB«eH  V.  Warner,  supra.  The  liability 
is  not  an  asset  of  the  company.  Hargraves  v.  Chambers, 
30  Qa.  ti06.  It  is  an  original  liability,  similar  to  that  of 
partners.    Thomp.  Liab.  St.  s.  342. 

It  is  unnecessary  to  first  proceed  against  the  corporation. 
Ross,  J.,  in  Bassett  v.  Hotel  Co.  supra. 

The  company  is  insolvent  and  in  the  hands  of  a  receiver. 
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No  action  could  be  maintained;  and  were  such  an  action 
necessary,  insolvency  is  an  excuse  for  not  proceeding  in  the 
first  instance  against  the  company.  Paine  v,  Stewart,  33 
Conn.  516;  Thomp.  Liab.  St.  s.  321;  Bull  v.  BU33,  30  Vt.  137; 
Woodstock  Bank  v.  Downer,  37  Vt.  539;  Skellington  v.  How- 
land,  53  N.  Y.  371;  3  McLean,  393.  The  fact  that  this  bank 
is  in  the  hands  of  a  receiver  is  no  defence.  Thomp,  Liab. 
St.  s.  473. 

Edson  &  Edson,  Cross  &  Start,  and  Stephen  E.  Royce,  for 
the  defendants. 

It  is  insisted  that  no  action  at  law  can  be  maintained  by  a 
creditor  upon  this  statute,  and  that  the  action  given  is  a  suit 
in  equity.  The  statute  does  not  prescribe  the  kind  of  action 
given,  and  the  nature  of  the  case  shows  that  a  suit  in  equity 
is  the  only  effectual  remedy. 

It  is  evident  that  the  loss  for  which  the  directors  are  made 
liable,  is  a  loss  sustained  by  the  creditor  or  stockholder, 
and  that  theliability  is  for  such  loss  only.  Such  loss  can  only 
occur  through  the  instrumentality  of  a  loss  sustained  by  the 
company  by  reason  of  the  official  delinquencies  mentioned. 
So  far  as  the  remaining  assets  of  the  company  are  sufficient  to 
pay  the  creditors  there  is  no  loss  sustained  by  them,  and  con- 
sequently no  liability  of  the  directors  to  them.  The  loss  for 
which  the  directors  are  made  liable  to  creditors  is  the  balance 
of  the  deposits  remaining  unpaid  after  applying  ratably  upon 
them  the  whole  assets  of  the  company.  The  liability  is  not 
for  tlie  creditor's  debt,  but  for  such  loss  as  he  may  sustain  in 
consequence  of  certain  acts  of  the  directors. 

That  a  suit  in  equity  is  the  exclusive  remedy  in  cases  of  this 
kind  is  sustained  by  excellent  authority.  Thomp.  Liab.  Off. 
p.  45G;  Hornor  v,  Henning,  93  U.  S.  2^9;  Buchanan  v.  Bar- 
low, 3  Bradw.  (111.)  191;  Same  v.  Loiv,  lb,  202;  Crease  v.  Bab- 
cock,  10  Met.  535,  5fi8;  Schley.v.  Dixon,  24  Ga.  273;  Bank  v. 
St.  Johns.  25  Ala.  5GG.  The  liability  is  an  asset  that  passes 
to  the  receiver.    Blanchard  v.  Cawthorne,  4  Sine.  572.     A 
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recovery  would  allow  one  creditor  to  be  paid  in  full  to  the 
prejudice  of  the  other  creditors.  High  Rec.  143,  352;  Ames 
V.  Trustees,  20  Beav.  332. 

The  opinion  of  the  court  was  delivered  by 

Veazet,  J.  This  case  stands  on  demurrer  to  the  declara- 
tion which  was  framed  upon  that  part  of  section  t  of  the 
charter  of  the  St.  Albans  Trust  Company,  which  reads  as 
follows: 

"  The  said  directors  shall  be  liable  to  the  creditors  and 
stockholders  of  said  corporations  for  any  loss  which  may  be 
sustained  in  consequence  of  any  incompetency,  unfaithful- 
ness, or  remissness  in  the  discharge  of  their  ofBcial  duties 
hereinbefore  or  hereinafter  prescribed,  and  any  number  of 
such  directors  may  be  sued  in  the  same  action  by  any  claim- 
ant under  these  provisions." 

It  is  insisted  that  no  action  at  law  can  be  maintained  by 
a  creditor  upon  this  statute,  and  that  the  action  given  is  a 
suit  in  equity.  The  plaintiff  was  a  creditor  of  said  com- 
pany by  reason  of  being  a  depositor.  The  authorities  in 
the  different  states  upon  the  point  here  made  cannot  be  fully 
reconciled.  The  conflict,  however,  is  largely  explainable 
upon  the  difference  of  the  statutes  and  of  the  remedial  sys- 
tems of  the  several  states. 

The  language  of  this  charter  is  appropriate  to  a  remedy  at 
law,  but  is  not  restricted  to  it.  Such  a  provision,  therefore, 
should  be  construed  so  as  to  provide  the  most  complete,  con- 
venient, comprehensive,  and  equitable  remedy  which  its 
language  will  admit  of.  That  a  proceeding  in  chancery 
would  furnish  such  a  remedy,  and  that  a  suit  at  law  would 
not,  is  very  apparent.  It  is  not  equitable  that  one  depositor 
should  get  any  advantage  over  the  others  of  the  same  class. 
It  is  just  that  the  directors  guilty  of  the  delinquencies  speci- 
fied should  reimburse  depositors  for  any  loss  resulting  from 
such  delinquencies;  but  if  they  have  not  the  means  to  make 
up  the  loss  to  all,  there  should  be  a  distribution  in  propor- 
tion to  the  respective  deposits  affected  by  the  loss.    If  the 
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action  is  to  recover  a  penalty  the  defendants  can  only  be 
liable  to  one  action  and  to  one  penalty.  If  this  action  is 
construed  as  not  providing  for  the  recovery  of  a  penalty, 
so  that  one  action  would  not  be  a  bar  to  others,  then  a  delin- 
quent director  would  be  liable  to  as  many  actions  as  there 
are  depositors  and  stockholders,  with  a  probability  that  the 
parties  first  suing  would  get  pay  in  full  or  all  the  means 
that  the' directors  had,  and  the  others  nothing.  A  suit  at 
law  to  recover  a  loss  to  the  plaintiff  of  tlW.  where  the 
company  is  insolvent,  would  involve  about  the  same  com- 
plication of  inquiry  as  a  suit  in  equity  adjusting  all  the  af- 
fairs of  the  company,  and  that  too  by  a  jury,  the  tribunal 
least  adapted  to  such  inquiry.  The  liability  is  only  for  such 
loss  as  the  creditor  or  stockholder  sustains.  That  can  occur 
only  through  a  loss  sustained  by  the  company  by  reason  of 
the  official  delinquencies  specified.  So  far  as  the  assets,  in- 
cluding those  derivable  from  the  proceeds  of  the  capital 
stock,  are  sufficient  to  pay  the  creditors,  there  is  no  loss  sus- 
tained by  them,  and  consequently  no  liability  of  the  direct- 
ors to  them.  Therefore,  in  order  to  determine  that  there 
has  been  a  loss  to  a  depositor  all  the  debts  of  the  company 
must  be  shown,  the  amount  of  the  assets  established,  the 
proper  application  of  assets  to  different  classes  of  losses 
fixed,  having  regard  to  dates  of  deposits  and  losses  with 
reference  to  each  other.  These  are  but  illustrations  of  the 
many  complications  that  a  suit  at  law  by  a  creditor  for  his 
loss  involves.  It  lacks  convenience,  economy,  and  justice; 
whereas  a  suit  in  equity  is  adapted  to  give  to  the  creditors 
adequate  relief,  and  to  the  directors  adequate  protection. 
The  remedy  is  in  its  nature  appropriate  to  a  Court  of  Chan- 
cery. The  powers  and  instrumentalities  of  that  court  ena- 
ble it  to  ascertain  all  the  propositions  of  fact  upon  which 
relief  and  recovery  must  be  based,  with  all  parties  in  in- 
terest before  the  court  and  bound  by  its  decision,  whereas  a 
trial  under  the  rigid  rules  of  the  common-law  proceeding, 
would  render  this  practically  impossible.     It  is  only  when 
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the  company  becomes  insolvent  that  loss  to  a  creditor  can 
occur.  The  liability  is  "  to  the  creditors  and  stockholders  "; 
and  the  act  conveniently  provides  that  any  one  may  bring 
the  action.  As  said  by  Justice  Milleh,  in  Homor  v.  Hen- 
ningr,  93  U.  S.  228:  "This  course  avoids  the  injustice  of 
many  suits  against  defendants  for  the  same  liability,  and 
the  greater  injustice  of  permitting  one  creditor  to  absorb  all 
or  a  very  unequal  portion  of  the  sum  for  which  the  directors 
are  liable,  and  it  adjusts  the  rights  of  all  concerned  on  the 
equitable  principles  which  lie  at  the  foundation  of  the 
statute." 

This  is  the  construction  adopted  as  to  statutes  substan- 
tially like  this  by  the  Supreme  Court  of  the  United  States 
in  the  case  last  cited  and  others;  also  by  the  highest  courts 
of  several  of  the  states.  Pollard  v.  Bailey,  20  Wall,  530 
{8:  U.  S.);  Stone  v.  Chiaolm,  113  U.  S.  302;  Bank  v.  Steven^ 
son,  10  Gray,  232;  Crease  v.  Babcock,  JO  Met.  525;  Buchanan 
v.  Iron  Co.  3  Bradw.  191;  Same  v.  Low,  lb.  202;  Thomp.  on 
Liability  of  Officers,  p.  456. 

I  think  there  is  no  case  where,  under  a  similar  statute, 
the  liability  was  for  a  loss,  not  a  debt,  and  the  point  was 
made  as  in  this  case,  any  court  has  held  that  the  remedy 
was  not  in  chancery.  The  cases  where  the  point  was  made 
and  a  legal  remedy  was  maintained,  are  those  in  which  the 
liability  was  for  a  fixed  sum  or  amount,  regardless  of  the 
solvency  of  the  company,  and  where  the  right  of  recovery 
depended  only  on  showing  the  delinquency  of  the  officer. 
In  the  case  of  Buell  v.  Warner,  33  Vt,  570,  which  stood  on 
demurrer  to  the  declaration,  this  question  was  not  raised. 
It  was  not  alluded  to  in  the  causes  of  demurrer  assigned, 
or  in  the  opinion  of  the  court  or  elsewhere  in  the  report  of 
the  case.  The  demurrer  was  based  solely  on  the  insufficiency 
of  the  declaration,  without  question  as  to  the  forum.  It 
is  suggested  that  the  eminence  of  counsel  for  the  defend- 
ants precludes  that  the  point  could  have  been  overlooked. 
That  may  be  true,  but  they,  as  I  think,  had  good  reason  for 
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not  wishing  to  drive  the  plaintiff  to  reaort  to  the  superior 
efficiency  of  a  chancery  proceeding,  preferring  to  let  him 
flounder  amid  the  complications  of  hie  suit  at  law.  It  is 
beyond  reason  that  the  eminent  judge  who  pronounced  the 
opinion  of  the  court,  should  not  have  alluded  to  the  point 
if  it  had  been  made.  I  have  the  liberty  of  saying  that  he 
regards  that  case  as  no  authority  upon  this  point,  and  that 
he  concurs  inthe  construction  of  this  charter  as  here  taken. 
The  decision  in  Bassett  v.  Hotel  Co.  47  Vt.  313,  also  cited  by 
plaintiff,  was  based  on  the  particular  wording  of  the  statute, 
and  the  remedy  at  law  involved  no  complication  or  embar- 
rassment of  fact,  and  worked  no  injustice  as  between  a 
class  of  creditors  as  depositors  in  a  bank.  The  question  is 
untrammelled  by  previous  decisions  in  this  State.  There 
are  now  several  trust  companies  in  the  State  holding  in  the 
aggregate  a  large  amount  of  deposits  and  numbering  de- 
positors by  thousands;  and  the  charters  all  have  this  same 
provision,  except  that  some  of  them  omit  the  last  clause 
wherein  it  is  provided  that  any  number  of  directors  may  be 
sued  in  the  same  action  by  any  claimant.  Without  this 
clause  there  would  be  nothing  to  indicate  a  remedy  at  law 
more  than  in  chancery.  Effect  is  given  that  clause  by  treat- 
ing it  as  a  provision  in  respect  to  parties  in  the  bringing  of 
the  suit  in  the  first  instance. 

In  view  of  its  broad  application  it  is  important  to  give 
section  7  a  construction  that  will  be  efficient  and  just.  The 
equitable  remedy  is  as  certain  to  operate  as  a  spur  to  official 
faithfulness  as  the  remedy  at  law,  and  is  much  more  con- 
venient, economical,  just,  and  effective,  and  has  the  sup- 
port of  the  best  authority.  It  is  now  made  the  remedy  by 
express  statute  in  Massachusetts.  This  view  renders  it 
unnecessary  to  notice  the  other  points  raised  by  the 
demurrer. 

Judgment  affirmed. 
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FRANCIS  J.  HOUGHTON  v.  E.  A.  SOWLES  &  WIFE. 

Costs,  in  what  Court  to  be  Allowed,  in  proceedings  for  Par- 
tition of  Real  Estate.    R  L.  Chap.  70.    Practice. 

Costa,— exp«DS«a  ot  commUsionen,  &c.— Id  partition  cues  can  only  be  allowed  !□  the 
Connty  Conrt;  and  1(  no  order  te  made  in  that  court  as  to  costs,  noss  will  be  in 
the  Supreme  Court;  thus,  a  motion  in  tlie  Bupreme  Coert  to  bave  a  cause  beaid 
at  a  tomer  term  broaght  [orif ard  and  costs  allowed,  was  dismissed. 

Costs  in  partition  cases. 
Jlf.  Buck,  for  the  petitioner. 
for  the  petitionees. 

The  opinion  of  the  court  was  delivered  by 

Tapt,  J,  Houghton  brought  his  petition  againat  Sowles 
and  wife  for  a  partition  of  lands  held  in  common.  The  case 
proceeded  to  final  judgment  in  the  County  Court,  partition 
was  made,  and  the  cause  passed  to  this  court  at  the  January 
Term,  1883,  when  judgment  of  the  County  Court  was 
affirmed.  This  proceeding  is  a  motion  to  bring  forward  the 
case  upon  the  docket  of  this  court,  and  asking  for  an  order 
upon  the  petitionees  to  pay  their  share  of  the  costs,  includ- 
ing the  services  and  expenses  of  the  commissioners,  and 
in  default  of  payment,  that  this  court  order  a  sale  of 
the  land  to  pay  the  costs,  or  so  much  as  will  be  sufficient 
for  that  purpose.  No  order  was  made  in  the  County  Court 
allowing  costs.  We  think  that  in  partition  cases  under 
chapter  70,  R.  L.,  the  order  allowing  costs  including  the 
services  and  expenses  of  the  commissioners,  should  be  made 
in  the  County  Court ;  if  the  petitioner  neglects  to  have 
such  an  order  made  in  that  court,  it  is  too  late  for  him  to 
apply  to  this  court  for   it.    Had  the  County  Court  made 
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an  order  in  respect  to  costs,  and  allowed  them,  this  court 
could  make  an  order  to  carry  it  into  effect  by  ordering 
a  sale  of  the  land,  aa  was  decided  in  Strong  v.  Hobbs  et  al. 
20  Vt.  193.  That  case  aa  reported  does  not  show  that  the 
order  was  made  in  the  County  Court  but  such  was  the  fact, 
as  shown  by  the  docket  entries,  and  as  may  be  inferred 
from  the  form  of  the  order  made  by  the  court;  and  we  are 
not  inclined  to  extend  the  power  of  this  court  any  farther. 
Petition  dismissed  with  costs. 
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STATE  V.  T.  S.  WHIPPLE. 

Criminal  Late.     Intoxicating  Liquor.     Pleading.  Practice. 
Twice  in  Jeopardy.     R.  L.  s.  3859. 

1.  The  stale's  ftttornsy  on  December  13, 1883,  flled  Intonnatlon  charglDji  tlint  the  re- 

apondfoi,  "  on  Ibe  first  dny  of  January,  A.  D.  1882,  at  divers  times,  did  sell, 
&e.,  Intoxicatlnft  liquor,"  lie;  Huld,  that  evidence  was  admissible  (o  prove 
offenses  committed  lietween  Hay  IS,  1S82,  and  December  12, 1883. 

2.  The  respondent  was  not  twice  In  Jeopardy,  although  the  state's  attorney  filed  the 

information,  based  on  the  same  charges  which  thegnind  Jury  had  investlgnted, 
at  the  same  term,  and  had  faiied  to  find  an  indictment. 

Information  filed  by  the  state's  attorney,  December  12, 
1883,  charging  the  respondent  with  the  illegal  sale  of  intox- 
icating liquor.  Trial  by  jury,  April  Term,  1885,  Powers, 
J. ,  presiding.     Verdict,  guilty  of  three  offenses, 

W.  Brigham,  for  the  respondent,  cited  11  Allen,  iitiO;  11 
Met.  573;  1  Gray,  462;  7  Gray,  494;  5  Allen,  513;  4  Gray,  11; 
38  Vt.  37;  39  Vt.  370;  1  Bish.  Or.  Proc.  390. 

H.  M.  McFarland,  for  the  State,  cited  1  Bish.  Cr.  L.  s. 
866;  Whar.  Cr.  L.  s.  590;  52  Vt.  313;  1  Bish.  Cr.  Proc.  386; 
26  Vt.  767;  1  Arch.  Cr.  Prac.   843;  41  Vt.  604;  Heard  Cr.  PI. 


The  opinion  of  the  court  was  delivered  by 

Walker,  J.  The  information  filed  in  County  Court 
charges  that  the  respondent,  "at  Cambridge  on  the  first 
day  of  January,  A.  D.  1882,  at  divers  times  did  sell,  furnish, 
and  give  away  intoxicating  liquors  without  authority,"  &c. 
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In  the  trial  of  the  respondent  therein,  no  evidence  was  in- 
troduced tending  to  show  offenses  committed  before  May 
15,  1882;  and  the  County  Court,  against  the  objection  of  the 
respondent,  admitted  testimony  tending  to  show  that  the 
respondent  sold,  furnished,  and  gave  away  intoxicating 
liquors  between  the  15th  day  of  May,  1882,  and  the  12th  day 
of  December,  188;3;  and  he  was  found  guilty  of  three  of- 
fenses. 

I,  It  is  claimed  by  the  respondent's  attorney  that  the  State 
was  confined  by  the  allegation  of  the  information  to  proof 
of  offenses  committed  on  the  first  day  of  January,  1882;  and 
that  the  admission  of  evidence  tending  to  show  offenses  on 
other  days  was  error. 

It  is  a  fundamental  rule  of  criminal  pleading  that  the  ma- 
terial facts  in  an  indictment  or  other  criminal  complaint 
must  be  averred  with  certainty  as  to  time  and  place. 

The  form  required  by  the  statute  for  complaints  and  in- 
dictments under  the  liquor  law  requires  the  same  certainty 
in  averments  as  to  time  and  place.  This  certainty  in  aver- 
ments as  to  time  is,  perhaps,  of  more  importance  than  the 
fact;  for  in  ordinary  cases  the  proof  is  not  limited  to  the 
day  alleged  in  the  complaint.  It  is  well  settled  that  the 
time  of  committing  an  offense,  except  when  time  enters 
into  the  nature  of  the  offense,  or  where  the  time  is  an  essen- 
tial element  of  the  crime,  may  be  laid  and  proved  on  any 
day  previous  to  the  finding  of  the  bill  of  indictment,  or  the 
filing  of  the  information  or  complaint,  during  the  period 
within  which  under  the  statute  it  maybe  prosecuted,  and 
that  the  proof  is  not  limited  to  the  day  alleged.  Wharton's 
Criminal  Law,  Vol.  1,  s.  aoi;  State  v.  Munson,  iOConn.  475; 
Commonwealth  v.  Dillane,  11  Gray,  fi7;  State  v.  Brunker,  9 
Reporter,  207;  8.  c.  4G  Conn.  327. 

The  proof  need  not  correspond  with  the  allegation  as  to 
time  on  an  indictment  or  complaint  for  selling,  furnishing, 
and  giving  away  intoxicating  liquors  under  the  statute;  for 
time  is  not  of  the  essence  or  nature  of  the  offense.    The 
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question  is,  whether  the  criminal  acts  charged  have  been 
committed,  and  not  when.  The  exact  time  is  not  material. 
It  is  suflHcient  if  the  offenses  proved  are  not  barred  by  the 
Statute  of  Limitations.  The  statute  in  relation  to  offenses  of 
this  cliaracter,  R.  L.  s.  3859,  regulates  the  mode  of  proceed- 
ing, and  prescribes  the  form  of  complaint.  And  it  further 
provides  in  s.  3800,  that  under  an  indictment,  &c.,  in  the 
form  prescribed,  every  distinct  act  of  selling,  furnishing, 
and  giving  away  may  be  proved.  One  count  only  is  re- 
quired for  any  number  of  offenses.  The  information  in  this 
case  is  in  the  form  and  language  prescribed  by  the  statute; 
and  under  it  the  statute,  in  terms,  says  every  distinct  act 
may  be  proved.  The  language  of  the  statute  clearly  covers 
all  offenses  within  the  statutory  period.  Each  distinct  act 
of  sale  constitutes  an  offense;  and  the  time  is  wholly  imma- 
terial, except  it  must  be  within  the  period  limited  by  the 
statute.  To  constitute  the  offense  it  does  not  require  a  suc- 
cession of  sales  as  it  would  on  an  indictment  for  being  a 
dealer,  or  a  common  seller.  So  both  upon  principle  and 
upon  the  statute  the  evidence  objected  to  was  admissible. 

II.  The  respondent  objected  to  the  admission  of  evidence 
and  to  being  tried  on  this  information,  and  claimed  the 
whole  proceedings  were  illegal  and  oppressive  to  him  and 
without  authority,  because  the  offenses  charged  therein 
covered  the  same  period  of  time  for  which  the  grand  jury 
of  the  county  had,  at  the  same  term  of  court  and  before 
filing  of  the  information,  investigated  complaints  and 
charges  against  him  for  the  same  crime  and  failed  to  find  a 
bill  of  indictment  against  him. 

Giving  the  respondent  the  benefit  of  what  he  claims;  to 
wit,  that  the  offenses  charged  in  the  information  are  the 
same  that  were  investigated  by  the  grand  jury  and  for 
which  they  failed  to  find  an  indictment  against  him,  he  can 
take  nothing  by  his  exception,  unless  he  has  been  twice  in 
jeopardy  for  the  same  offense. 

Was  the  investigation  by  the  grand  jury  and  their  failure 
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to  find  an  indictment  a  jeopardy?  If  it  was  not,  then  the 
respondent  haa  not  been  twice  in  jeopardy  for  the  same 
offense.  The  constitutional  guaranty  does  not  refer  to  the 
jeopardy  created  by  the  crime  committed  by  the  person, 
nor  to  the  person's  liability  to  indictment  therefor;  but  to  a 
prosecution  commenced  and  carried  on  by  the  State.  A 
person  is  not,  in  a  legal  sense,  chained  with  a  crime  until 
an  indictment  is  found  and  presented  in  court  against  him, 
or  until  a  complaint  or  information  is  filed  in  court  against 
him,  upon  which  he  may  be  arrested  and  brought  into 
court. 

A  commencement  of  criminal  proceedings  is  some  form 
of  presentment  of  a  person  in  court  for  a  crime.  An  inves- 
tigation by  a  grand  jury  of  accusations  against  a  person  for 
an  offense  and  failure  to  find  a  hill  is  not  a  commencement 
of  criminal  proceedings,  for  it  gives  no  cause  or  warrant 
for  obtaining  control  of  the  person.  It  is  well  settled  that 
the  commencement  of  criminal  proceedings  against  a  per- 
son does  not  put  him  in  jeopardy. 

There  is  no  jeopardy  until  the  indictment  is  found,  or  com- 
plaint filed,  the  respondent  arrested,  jury  empanelled  to  try 
him  and  sworn,  and  the  case  complete  in  all  respects  for 
trial.  The  jury  is  necessary  to  make  the  tribunal  complete 
as  concerns  the  respondent;  and  the  respondent  is  not  in 
jeopardy  until  it  is  complete.     1  Bish.  Crim.  Law,  s.  1015. 

It  is  well  settled  that  the  failure  or  refusal  of  a  grand  jury 
to  find  an  indictment  against  a  person,  and  that  any  crim- 
inal proceedings  in  court,  pending  or  not,  down  to  the  time 
of  trial  by  the  jury,  do  not  constitute  a  bar  to  another  in- 
dictment for  the  same  offense,  1  Bish.  Crim.  Law,  s.  1014; 
Commonwealth  v.  Miller,  2  Ashm.  61;  Reg.  v.  Newton,  'i 
Moody  &  K  503;  Commonwealth  v.  Drew,  '6  Cush.  279; 
People  v.  Fisher,  14  Wend.  9;  Harriman  v.  State,  2  Greene, 
(Iowa)  270. 

It  was  held  in  State  v.  Champeau,  52  Vt.  313,  that  a  nolle 
prosequi  entered,  at  any  stage  of  the  trial  before  verdict,  by 
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order  of  the  court,  was  not  a  bar  to  another  indictment  for 
the  same  offense. 

We  think  the  respondent  was  not  brought  into  jeopardy 
twice  for  the  same  offense  by  being  put  to  trial  on  the  in- 
formation in  this  case,  and  that  his  trial  thereon  was  legal. 

The  result  is  the  respondent's  exceptions  are  not  sustained, 
and  he  takes  nothing  thereby. 


B.  S.  FULLINGTON  v.  HORACE  GOODWIN.* 

Trespass  giiare  clausum.     Fence,  when  not  a  part  of  realty. 

The  defendnnt  ivna  lesaee  nnd  In  possession  ot  k  fnrm  purchased  by  the  plaintiff  be- 
fore Ihe  terminntlon  of  the  lease,  nnd  quit  under  an  nicreement  vlth  the  plalu- 
lifT,  that  he  could  take  away  for  Itre-wood  "  from  fallen  trees,  or  dead  wood," 
tor  his  use  diirlnR  one  wliiier.  He  drew  off  tliree  or  four  loads  of  old  rails,  ibe 
refuse  malerlal  of  a  fence  which  had  been  removed :  Held,  that  it  waa  no  part 
of  the  really  as  being  a  fence;  and  that  trespass  quarc  cliii'siim  woatd  not  lie. 

Trespass,  quare  clausum.  Heard  on  the  report  of  a  ref- 
eree, December  Term,  188.'},  Poweks,  J.,  presiding.  Judg- 
ment for  tlie  plaintiff. 

It  appeared,  that  on  July  aft,  1881,  one  Hunt  conveyed  by 
quit-claim  deed  the  premises  in  question  to  the  plaintiff, 
reserving  possession  till  March  15,  1882;  that  the  dc-fendant 
was  in  possession  under  a  parol  lease  from  Hunt,  which 
terminated  in  May,  J883;  that  under  a  subsequent  arrange- 
ment the  plaintiff  was  to  have  possession  on  October  -iO, 
1881;  that,  accordingly,  the  defendant  vacated  the  premises, 
and  the  plaintiff  took  possession. 

The  referee  found ; 

"  I  find  that  at  the  date  of  the  plaintiff's  deed  the  defend- 
ant was  in  possession  under  a  leasts  from  Hunt  to  him  or  his 

•Heard,  AoKUnt  Term,  ISBi, 
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wife,  with  the  right  to  get  fire-wood  for  his  use,  as  reserved 
in  Hunt's  deed,  and  that  at  the  time  of  the  hay  trade  in 
October,  it  was  agreed  by  the  plaintiff  that  the  defendant 
might  take  away  wood  from  fallen  trees,  or  dead  wood  as 
it  was  called,  for  his  use  that  winter,  and  whatever  wood 
he  drew  away  from  the  premises  other  thau  the  fence  rails 
and  hemlock  log  hereinafter  mentioned,  was  taken  from 
fallen  timber  of  the  kind  agreed  upon,  and  no  recovery 
therefor  can  be  had,"     *     *     *     ♦ 

"The  plaintiff  claimed  to  recover  for  the  removal  of  a 
quantity  of  rail  fence.  I  find  that  in  the  spring  of  1881, 
Hunt  and  Goodwin  by  mutual  consent  removed  a  fence 
from  the  foot  of  the  hill  dividing  their  meadow  and  pasture, 
to  the  top  of  the  same  hill,  thus  taking  into  the  meadow  a 
strip  from  the  pasture.  This  fence  was  from  ao  to  ao  rods 
in  length — two  thirds  of  which  was  made  of  posts  and 
boards,  and  the  rest  of  raits.  The  posts  and  boards  were 
taken  to  the  top  of  the  hill  and  put  into  a  new  fence;  but 
the  rail  fence  was  old,  rotten,  and  substantially  worthless 
for  fencing  purposes.  A  few  rails  were  taken  out  and  used 
in  patching  up  other  fences  on  the  farm;  the  rest  of  this 
fence  was  good  for  nothing  except  wood;  and  at  the  time 
of  taking  up  this  fence,  it  was  understood  by  Hunt  and 
Goodwin  that  the  rest  of  the  material  of  this  rail  fence 
should  be  used  by  Goodwin  for  wood.  Most  of  it  was 
drawn  and  put  into  the  shed  at  the  house  before  July  29, 
1881 ;  three  or  four  loads  of  refuse  material  was  drawn  away 
by  the  defendant  after  he  left  the  premises,  October  20,  1881 ; 
he  also  drew  from  the  shed,  after  said  October  20th,  what 
was  there.  The  rails  drawn  away  from  the  shed  and  used 
by  defendant  for  wood  were  worth  ?2;  the  refuse  drawn 
from  the  site  of  the  old  fence  was  worth  25  cents." 

Oleed,  for  the  plaintiff. 

T.  J.  Boynton  and  B.  A.  Hunt,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

Veazey,  J.  The  portion  of  the  former  rail  fence  that  was 
taken  away  by  the  defendant,  was  not  when  so  taken,  nor 
when  the  deed  of  the  premises  was  executed,  nor  when  the  de- 
fendant vacated  the  premises,  in  use  as  a  fence,  nor  was  it 
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fit  for  a  fence  or  designed  to  be  so  used.  It  was  therefore 
no  part  of  the  realty  by  reason  of  being  a  fence.  It  was  in 
fact  just  what  the  owner  and  lessee  understood  it  to  be,  not 
a  fence,  but  "  dead  wood  "  which  the  lessee  was  to  have, 
and  this  long  before  the  deed. 

Judgment  reversed,  and  judgment  for  the  defendant  for 
costs. 
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JERRY  HARRIGAN  v.  DANIEL  BACON. 

[In  Chancery.] 

Amendment   of   Bill.      Discharge  of  Mortgage.      Practice. 
Costs.     Tender. 

1.  Uuder  rery  Rpeclal  drcnniitltnces  tlie  court  n'ill  altoc  bd  omeDdment  of  the  bill 

upon  tbe  liearintc;  thus,  tlie  ora1«r  brouelit  tiie  bill  to  compel  the  derendnnt,  a 
raortf^gor,  Co  disebnri^e  bis  mortgafre;  ilie  deteiid&Dt  ansivered  that  there  vas 
a  small  amount  still  due,  miA  trben  paid  that  lie  would  dischar^  It;  the  master 
found  that  chare  were  due  821.71  when  the  suit  wM  commenced;  that  a  tender 
o(  S10.26  had  been  made;  and  that  this,  with  tbe  rents  and  profits  of  the  mort- 
gaged premises,  which  tlie  defendant  had  taken,  was  suScleut  to  pay  tbe  morc- 
gaee  debt;  Held,  that  the  orator,  even  on  tbe  hearing,  was  entitled  to  amend 
hia  bill  into  one  to  redeem. 

2.  CosTB.    Allhongh  the  orator  was  compelled  to  amend  his  bill,  he  was  allowed  his 

costs,  on  the  ground  that  ha  bad  substantially  made  a  tender  at  what  was  due 
on  tbe  mortgage  by  offering  to  pay  It,  liefore  be  brought  bis  bill  to  have  it 
discharged. 

Bill  to  have  mortgage  discharged.  Heard,  September 
Term,  ISSa.  Powers,  Chancellor,  decreed  that  the  bill 
should  be  dismissed.  The  bill  was  dated  August  ;30,  1S81. 
The  hearing  before  the  master  was  July  25,  ISSa. 

Heath  &  Willard.  for  the  orator. 

In  a  bill  to  remove  the  cloud  which  a  mortgage  creates, 
the  account  should  be  taken  to  the  time  of  hearing.  17 
Conn.  5.50;  Adams  v.  Brown,  7  Cush,  2S0.  The  orator  is  en- 
titled to  amend  Iiis  hill;  also,  to  have  the  case  ended  in  this 
court,     4  Desaus.  Eq.  115,  474;  5  Wend.  G3ei;  iS  DeG.  M,  &  G. 
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SSI;  1  DeG.  J.  &  S.  20i;  2  McCord  Eq.  1C8;  3  P.  Wms.  348; 
2  Bland,  20;  2;J  Vt.  347;  47  Vt.  430;  1  Russ.  154. 

James  N.  Johnson,  for  the  defendant. 

The  opinion  of  the  court  was  delivered  hy 

Taft,  J,  This  case  was  heard  upon  bill,  answer,  replica- 
tion, and  master's  report.  The  bill  was  brought  to  compel 
the  defendant  to  discharge  a  mortgage.  The  orator  alleges 
that  the  note  secured  by  the  mortgage  has  been  paid.  The 
defendant  answers  that  there  is  a  small  amount  still  due, 
and  that  when  paid  he  will  discharge  the  mortgage.  The 
report  shows  that  $31.71  was  due  on  the  note  at  the  time  the 
bill  was  brought;  that  a  tender  of  $10.25  had  previously  been 
made;  and  that  the  defendant  had  enjoyed  the  rents  and 
profits  of  the  mortgaged  premises  for  the  year  18SI,  and 
that  if  charged  with  them,  the  same  with  the  tender  were 
sufficient  to  pay  the  note.  The  prayer  of  the  bill  is,  that 
the  defendant  be  decreed  to  discharge  the  mortgage.  Had 
the  orator  admitted  that  there  was  a  sura  still  due,  which 
he  was  willing  to  pay,  there  would  be  no  ditBculty  in  pass- 
ing a  decree  for  him  in  accordance  with  the  prayer.  He 
cannot  have  the  relief  sought  upon  the  grounds  alleged;  ■ 
hut  is  clearly  entitled  to  it  under  an  allegation  that  the  note 
had  not  been  paid,  with  an  offer  to  pay  it.  The  question  is, 
Shall  the  orator  be  permitted  to  amend  his  bill  by  inserting 
such  an  allegation?  We  think  there  is  no  objection  to  such 
an  amendment,  even  upon  the  hearing.  Judge  Stoky  says, 
a  court  of  equity,  "  even  upon  the  hearing,  having  the  whole 
case  before  it,  and  being  embarrassed  in  its  decision  by  de- 
fects in  the  pleadings,  has  permitted  amendments,  under 
very  special  circumstances."  Eq.  PI.  s.  005.  The  practice 
in  this  respect  is  further  stated  in  s.  893  a,  viz. : 

"  Where  the  plaintiff  professes  to  have  discovered  from  the 
testimony  in  the  case,  that  he  has  not  fully,  or  not  properly 
stated  his  case,  and  therefore  desires  leave  to  amend  by 
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making  substantially  a  new  case,  after  the  replication  filed, 
and  the  case  ia  set  down  for  hearing  upon  the  merits,  the 
courts  of  equity  in  England  do  not  incline  to  allow  the 
amendment,  until  after  the  hearing,  when  they  will  be  able 
to  know  better,  htfw  far  the  amendment  is  indispensable  to 
the  ends  of  justice,  and  what  terms,  as  to  costs,  will  be 
requisite  to  indemnify  the  plaintiff." 

And  the  Supreme  Court  of  the  United  States  has  held 
that,  "if  the  complainant  appears  to  be  entitled  to  relief 
the  court  will  allow  the  bill  to  be  amended,  and,  even  if  it 
be  an  appeal,  will  remand  the  case  forthis purpose."  Lewis 
V.  Darling,  16  How.  1.  By  an  amendment,  as  suggested, 
the  bill  becomes  one  to  redeem,  and  the  ordinary  rule  is  to 
allow  the  defendant  his  costs. 

But  we  think  it  is  evident  that  it  was  the  defendant's 
fault  that  the  amount  due  was  not  paid  him  at  the  time  the 
orator's  wife  was  at  Northfield:  she  had  the  money  to  pay 
it,  wanted  to  pay  it;  he  knew  this;  he  claimed  more  than 
was  due  him,  would  not  give  her  any  figures  or  statement 
of  the  amount  due,  so  that  she  could  pay  it.  She  offered 
him  the  amount  her  counsel  figured  it  at;  although  she 
showed  no  money,  she  had  it  with  her,  and  he  declined  it. 
We  think  tliere  was  a  substantial  tender,  and  that  the  ordi- 
nary r-ule  should  not  apply;  but  the  orator  be  allowed  his 
costs.  The  decree  is  reversed,  and  cause  remanded  with  a 
mandate  that,  upon  an  amendment  of  the  bill  as  herein  in- 
dicated, it  appearing  by  the  report  that  the  mortgage  has  now 
been  fully  satisfied,  a  decree  be  entered  for  the  orator  in 
accordance  with  the  prayer  of  the  bill, 

Kos8,  J.,  was  absent  during  the  term. 
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[Continued  from  page  413,  ante.] 

MARY  H.  PETTIS  v.  LEVI  B.  DARLING  AND 
AUGUSTA  W.  BISHOP. 

[In  Chancery.] 

Mortgage.     Prior   mortgagee  cannot  stipulate    for    higher 

rate  of  Interest,  when.     Junior  Mortgage.     Payment. 

Married  Woman. 

1.  Tbe  parties  to  a  prior  mort^nf^  cnnnot  stipulate  by  an  uurecorded  afcreement  tor  a 

higber  rate  of  iatereat  so  as  to  affect  Injurious);  a  junior  mortgagee  witbout 
Dotlce,  altlioncb  the  inortsim  va^  executed,  and  the  parties  resided,  id  a  Stato 
where  the  aereemcnt  goverug  the  rate  of  interest,  and  alihuuith  there  was  a 
clause  In  tbe  mortgaKe  for  future  advances  durliiK  one  year,  tbe  agreement 
having  been  made  after  the  eipiration  of  the  limited  time, 

2.  Bat  in  such  case,  an  Hfireeitieiit  to  make  ttie  extra  Interest  a  part  of  the  mortgage 

debt  is  valid  betireen  tbe  parlies  to  It. 

3.  Tbeornlrix  bad  received  six  acceptance?  of  S150  each  as  payment  of  the  mortgage 

debt.  The  mortgagor  afterwards  collected  some  of  these,  but  Instead  of  pay- 
ing over  tbe  whole  of  the  money  he  gave  hlsnotefurSSO;  ffeZri,  on  foreclosure, 
that  tbe  $80  should  not  be  included  in  the  mort$(age  debt. 
i.  Under  a  certain  transaction  the  oratrii  had  received  ?Z14,0:»,  of  which  the  defend- 
ant's wife  was  the  abxoluto  owner.  The  omtrii,  retaining  it  fourteen  yearg, 
bad  agreed  with  the  defendant  to  apply  it  on  bis  mortgage  debt,  and  bis  wife 
bad  never  made  claim  to  it.  It  was  not  cleair  but  that  the  husband  bad  reduced 
it  to  bis  posiessioD;  Held,  lliat  it  should  be  applied  on  the  mortgage. 

Petition  to  foreclose  a  mortgage.  Heard  on  a  master's 
report,  December  Term,  1884.  Taft,  Chancellor,  decreed  a 
foreclosure,  allowing  the  oratrix  the  note  of  i;W8,  disallow- 
ing the  note  of  ?8n,  and  allowing  the  defendant  the  $25-1.00. 

J.  J.  Wilton  and  W.  M.  Pingree,  for  the  defendants. 
The  S.'i.iO  note  was  executed  in  Rhode  Island,  and  the  law 
of  that  State  must  govern  as  to  the  rate  of  interest;  and  we 
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say  that  the  rate  of  interest  specified  in  the  note  only 
governs  till  the  maturity  of  note,  and  after  that  time 
the  statute  rate  {six  per  cent)  governs.  Pearce  v.  Hennessy, 
10  R.  I.  2i3;  Lanahan  v.  Ward,  10  R.  I.  299. 

It  does  not  appear  where  the  agreement  to  pay  eight  per 
cent  on  back  thereof  was  made;  and  the  court  will  not  allow 
over  six  per  cent,  unless  it  appears  that  such  agreement 
was  legal  where  made. 

The  mortgagor  and  first  mortgagee  could  not  of  their 
own  motion  and  without  the  consent  of  Mrs.  Bishop  in- 
crease her  burden. 

As  well  might  they  increase  the  principal  as  the  interest. 
St.  Andrew's  Church  v.  Tompkins,  7  Johns.  Ch.  14;  1  Hill. 
Mort.  319;  1  Jones  Mort.  3«1. 

D.  C.  Denison  dt  Son,  for  the  oratrix. 

The  note  forS328  is  the  legitimate  outgrowth  of  the  notes 
above  named.  It  is  for  interest  over  six  per  cent  on  the  two 
notes,  is  a  contract  in  writing  made  in  Rhode  Island,  and  by 
the  law  of  that  State  legitimate,  and  being  from  the  old  notes 
existed  from  the  date  of  the  mortgages. 

Darling,  by  his  agreement  in  said  note,  directed  that  the 
payments  be  applied  on  this  note,  since  he  therein  admits  it 
to  bo  one  of  the  mortgage  notes  and  claims  that  the  money 
should  be  applied  on  the  mortgage  notes. 

If  the  note  for  $328  is  not  secured  by  the  mortgage,  then 
the  report  finds. that  Darlinggave  no  "  consent  or  direction" 
as  to  the  application  of  the  payments;  this  being  so,  the 
law  will  apply  payments  first  on  unsecured  claims,  after- 
wards on  secured  claims.     Langdon  v.  Bowen.  4<;  Vt.  615. 

The  owner  of  equity  of  redemption  maj'  bind  himself  and 
charge  the  land  for  increase  of  interest  by  an  agreement  in 
writing,  but  not  otherwise,  3-1  Mich.  302;  01  CJa.  473.  The 
8254.0!)  is  not  an  offset.  It  was  owned  by  the  wife.  A  suit 
to  recover  it  must  be  in  her  name.  Zi  Vt.  27;  33  Vt.  215. 
Stfe55  Vt.  320;  .33  Vt.  1. 
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Veazey,  J.  One  question  is  aa  to  how  the  note  of  8328, 
and  the  agreement  to  increase  the  rate  of  interest  of  the 
prior  mortgage  debt,  shall  he  treated  in  ascertaining  the 
amount  due  on  the  oratrix's  mortgages  as  against  the  two 
defendants  respectively. 

On  the  8th  of  March,  1873.  Darling  mortgaged  certain 
described  land,  machinery,  etc.,  situated  in  Weathersfield, 
Vermont,  to  the  defendant,  Augusta  W.  Bishop,  to  secure  a 
note  of  $3,(iOO.-  This  mortgage  was  foreclosed,  decree  ob- 
tained, and  Bishop's  interest  passed  to  Williams  &  Co.  for 
a  valuable  consideration.  When  this  mortgage  was  given 
the  oratrix  held  two  mortgages  on  the  same  premises;  one 
executed  by  Darling  to  the  oratrix  dated  February  11,  1871, 
to  secure  a  note  of  8550;  the  other  executed  by  him  to  other 
parties,  dated  September  14,  180(1,  and  assigned  by  them  to 
the  oratrix,  being  given  to  secure  a  debt  on  which  there 
was  due  at  date  of  assignment  the  sum  of  8847.00.  All 
these  mortgages  were  executed  in  the  State  of  Rhode 
Island,  where  the  parties  thereto  resided.  By  the  law  of 
that  State  the  rate  of  interest  agreed  upon  between  the 
parties  is  a  legal  rate;  but  in  absence  of  other  agreement 
the  legal  rate  is  six  per  cent  per  annum.  The  oratrix's  said 
mortgage  debts  bore  six  per  cent  interest,  there  being  no 
other  agreement  as  to  rate  of  interest.  The  condition  of 
the  mortgage  dated  February  U,  1871,  was  as  follows; 
"  That  whereas  I,  the  said  Levi  B.  Darling,  have  executed 
my  negotiable  promissory  note  for  the  sum  of  $550,  bearing 
even  date  herewith,  and  made  payable  to  the  said  Mary  H, 
Pettis  or  order,  in  one  year  from  date,  with  interest  till 
paid,  and  whereas  I  may  become  further  indebted  to  said 
Mary  H.  Pettis  or  her  assigns  within  one  year  from  the 
date  hereof  by  other  promissory  notes  for  other  money 
that  may  be  during  said  year  loaned  by  said  Mary  H. 
Pettis  or  her  assigns  to  said  Levi  B.  Darling.  Interest  on 
the  first  of  the  above  named  notes  to  be  paid  semi-an- 
nually."    "  Now,"  &c. 

This  suit  is  brought  against  the  mortgagor  Darling  and 
Mrs.  Bishop  to  foreclose  said  two  mortgages. 
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February  11,  1875,  Darling-  agreed  to  pay  interest  on  the 
note  of  ^550,  at  the  rate  of  eight  per  cent  per  annum, 
payable  semi-annually  from  that  date,  and  indorsed  the 
agreement  on  the  note.  On  the  same  day  he  gave  the 
oratrix  the  note  of  i'-KS,  being  "given  for  the  extra 
interest  above  legal  interest  which  would  accrue  on 
the  two  notes  of  $550  and  8847.09  up  to  February  U,  1875." 
But  this  note  was  dated  back  to  June  1,  1S71,  and  was 
executed  in  Rhode  Island.  By  the  law  of  that  State  where 
the  note  was  executed  and  payable,  no  place  of  payment 
being  mentioned, — Peck  v.  Hihbard,  26  Vt.  61)8, — eight  per 
cent  interest  would  have  been  a  legal  rate.  The  note  was 
given  after  the  principal  was  due  on  the  mortgage  debts. 
It  does  not  appear  what  induced  Darling  to  give  the  notes 
or  increase  the  rate  of  intere.it  on  the  original  debt.  It  is  ex- 
pressed as  given  for  "  value  received,"  which  is  prima  facie 
evidence  of  consideration.  Burnham  v.  Allen,  1  Gray,  500. 
UndertheRhode  Island  statute  a  stipulated  rate  above  six  per 
cent  continues  only  to  the  maturity  of  the  note.  After  that 
six  per  ceut  becomes  the  rate.  Pearce  v.  Hennessy,  10  R,  I. 
223.  But  if  it  be  agreed  that  the  increased  rate  is  to  continue 
after  maturity  and  until  the  principal  is  paid  the  agreement 
prevails.  Lanakan  v.  Ward,  10  R.  I.  20!).  Darling's  pur- 
pose and  agreement  was  to  have  the  note  become  a  part  of 
the  mortgage  debt  or  secured  by  the  mortgage.  We  think 
that  as  between  him  and  the  oratrix  this  agreement  was 
valid  aud  binding.  This,  indeed,  is  not  seriously  questioned. 
The  contention  more  especially  is,  that  this  note  as  against 
Mrs.  Bishop  should  not  be  included  under  the  oratrix's 
mortgages,  because  it  was  executed  subsequent  to  the  execu- 
tion of  the  mortgage  to  Mrs.  Bishop  and  was  not  executed 
within  the  year  specified  in  the  condition  of  the  mortgage 
to  the  oratrix. 

We  think  this  position  is  well  taken,  as  between  Mrs. 
Bishop  and  the  oratrix.  When  the  former  took  her  mort- 
gage  she  had  as  good  a  right  to  rely  upon  the  rate  of 
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interest  of  the  prior  mortgage  debts  as  being  fijted  and  cer- 
tain as  upon  the  amount  of  the  principal.  There  was  no 
provision  in  the  oratrix's  mortgage  to  enlarge  the  mort- 
gage debt  either  as  to  principal  or  interest  except  for  one 
year;  and  no  such  agreement  or  expectation  then  existed. 
The  note  and  the  agreement  to  pay  a  higher  rate  of  in- 
terest upon  which  it  was  based,  was  a  new  contract  be- 
tween Darling  and  the  oratrix  after  the  intervention  of 
the  Bishop  mortgage.  When  and  after  she  took  her  mort- 
gage the  burden  of  the  prior  mortgages,  so  far  as  she  was 
concerned,  was  fixed  and  not  variable  at  the  caprice  of 
the  other  parties  thereto.  In  St.  Aitdreiv's  Church  v,  Tomp- 
kins, 7  Johns.  Ch.  14,  it  was  held  that  a  prior  mortgagee  is 
not  allowed  to  enlarge  his  demand  beyond  what  appears 
upon  the  record,  in  consequence  of  a  separate  agreement 
between  him  and  the  mortgagor,  to  the  prejudice  of  a 
second  mortgagee  who  had  no  notice  or  information,  at 
the  time  he  toolt  liis  mortgage,  of  the  agreement  between 
the  mortgagor  and  the  first  mortgagee,  by  which  the 
latter  claimed  interest,  when  the  bond  and  mortgage 
were  on  the  face  of  them  without  interest.  Chancellor 
Kent  there  said;  "There  is  no  sound  reason  why  the 
plaintiffs  should  take  their  intermediate  interest  out  of  the 
mortgaged  premises  to  the  prejudice  and  probably  at  the  ex- 
pense of  the  defendants,  any  more  than  that  they  should 
enlarge  the  principal  of  the  debt,  in  conformity  to  some 
private  agreement  between  them  and  the  mortgagor." 

The  statute  of  Rhode  Island  does  not  aid  the  oratrix 
although  Mrs.  Bishop  was  chargeable  with  notice  of  it, 
because  it  was  only  by  force  of  the  subsequent  contract 
that  the  rate  of  interest  was  increased.  The  statute  was 
notice  only  of  the  right  to  raise  the  rate  eis  between  the 
prior  parties.  They  had  fixed  the  burden  upon  the  property 
and  Mrs.  Bishop  had  the  right  to  take  a  mortgage  on  it  in 
reliance  upon  that  burden  as  the  extent  of  the  encumbrance. 
It  has  even  been  held  that  in  case  of  a  prior  mortgage  to 
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secure  future  advances  a  junior  mortgagee  may  by  requisite 
notice  limit  the  amount  of  further  advances  on  the  security 
of  the  prior  mortgage,  Jones  on  Mortgages,  sees.  308-9; 
McDonald  v.  Colvin,  16  Vt.  300.  The  oratrix  took  her 
mortgage  with  notice  of  the  right  to  give  a  subsequent 
•  mortgage.  Mrs.  Bishop  took  her  mortgage  with  notice  of 
the  oratrix's  mortgage  as  it  stood  on  the  record,  Equitj'  re- 
quires that  the  parties  should  be  held,  as  between  them- 
selves, to  their  contracts  as  made,  and  it  would  be  inequit- 
able to  allow  the  situation  to  be  changed  by  a  subsequent 
contract  to  which  Bishop  never  assented.  Jones,  section 
361,  states  the  rule  as  follows  :  "The  parties  to  a  mortgage 
cannot,  as  against  sub.sequent  parties  in  interest,  stipulate 
by  an  unrecorded  agreement  for  a  higher  rate  of  interest 
than  that  provided  in  the  mortgage  as  recorded,  nor 
can  they  by  such  means  incorporate  into  the  mortgage 
any  additional  indebtedness.  A  subsequent  mortgagee  or 
purchaser  has  the  right  to  redeem,  by  paying  the  amount 
due  according  to  its  terms."     Gardner  v.  Eineraon,  40111.  29C. 

There  is  no  occasion  to  refer  to  Williams  &  Co.,  as  they 
are  not  parties  to  the  suit:  Just  how  they  stand  related  to 
the  property  does  not  appear  further  than  the  simple  state- 
ment in  the  report  that  Mrs.  Bishop's  interest  has  passed  to 
them. 

The  note  of  $80  dated  September  7,  1876,  should  not  be 
included  in  the  sum  due.  The  facts  in  brief  are  as 
follows  :  Darling  gave  to  the  oratrix  to  be  applied  on  his 
debt  six  acceptances  of  $150  each,  which  the  oratrix  took 
as  payment  on  the  indebtedness.  She  afterwards  put  some 
of  them  into  Darling's  hands  for  collection  and  he  collected 
the  same,  and  when  she  called  for  the  money  he  paid  it  to 
her  except  880  for  which  he  gave  his  note.  This  was  not 
simply  a  change  of  mortgage  securities.  It  was  an  inde- 
pendent transaction  entered  into  after  the  acceptances  had 
been  received  as  payment  on  the  mortgage  debt.  It  was  a 
loan  of  $80  on  the  personal  credit  of  Darling. 
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We  hold,  that  the  ^254.09  received  by  the  oratrix  in  the 
sale  of  land,  was  applicable  on  the  mortgage  debt.  It 
appears  that  the  oratrix  at  one  time  held  a  mortgage  on 
property  of  Darling  and  his  wife  in  Providence,  Rhode 
Island,  which  was  sold  in  1871  by  the  oratrix's  direction  and 
by  virtue  of  her  deed  of  mortgage.  The  proceeds  were 
paid  to  her  and  were  sufficient  to  pay  said  mortgage  and 
left  a  balance  which  she  agreed  should  be  taken  into 
account  on  a  final  settlement  of  their  affairs,  which  were 
these  mortgages;  and  she  has  continued  to  hold  this  money 
ever  since.  The  land  was  in  separate  pieces,  and  that  be- 
longing to  Darling  alone  was  first  sold,  but,  being  insuffi- 
cient to  pay  the  mortgage  debt,  that  of  his  wife  was  then 
sold,  which  more  than  paid  the  balance  and  left  a  surplus 
of  8^54.09  as  of  January  1,  1875.  The  master  reports  that 
by  the  law  of  Rhode  Island  the  wife  is  the  absolute  owner 
and  has  full  control  of  her  separate  property.  Counsel  for 
the  oratrix  claimed  that  Darling  had  no  right  or  interest  in 
■  this  balance,  and  that  the  same  should  not  be  applied  to  re- 
duce tlie  mortgage  debt.  It  further  appeared  that  in  1871, 
Darling  and  his  wife  joined  in  a  release  to  the  oratrix  and 
her  husband,  all  parties  living  in  Rhode  Island,  of  all  claim 
and  damage  arising  or  growing  out  of  said  mortgage  and 
sales  thereunder.  Thereafter  Darling  frequently  applied 
to  the  oratrix  for  a  statement  of  the  sales,  claiming  there 
was  something  his  due  tlierefrom,  and  the  statement  was 
finally  made  showing  the  balance  in  the  oratrix's  hands 
which  she  agreed  to  account  for  as  above  stated;  and  so  far 
as  appears  Darling's  wife  has  never,  during  this  period  of 
fourteen  years,  made  any  claim  for  tlie  money,  and  does 
not  make  it  in  this  case. 

We  think  these  facts  show  a  well  understood  purpose  and 
assent  on  her  part  to  have  this  money  accounted  for  by  ap- 
plication on  the  oratrix's  mortgage  debt  against  Darling  as 
the  oratrix  agreed  in  writing  to  aciount  for  it.  whether 
barred  by  the  Statute  of  Limitations  or  not.    We  see  no  rea- 
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son  why  s!ie  left  this  money  in  the  oratrix's  hands  until 
the  statute  would  bar  all  claim  for  it,  so  far  as  appears,  un- 
less she  understood  and  intended  it  should  be  accounted  for 
in  this  way.  Without  such  an  understanding  and  assent  it 
is  not  entirely  clear  but  there  was  a  reducing  to  possession  by 
Darling.  With  that  element  in  the  transaction  there  can 
be  no  question  about  it.  Schouler's  Dom.  Rel.  p.  120.  We 
think  the  view  taken  secures  justice  without  peril  to  the 
oratrix. 

Decree  reversed  and  cause  remanded. 


NANCY  SPAULDING  v.  MORRIS  WARNER. 

Trespass.     Evidence.     Presumption.     Costs.     R.  L.  s.  1450. 
Tender.    Amends.    Practice.     Docket  Entries. 

1.  Under  a  count  In  trespass  alleging  damagea  only  lo  gnus,  eom,and  tree>,  evidence 

Is  not  admiasible  to  prove  injury  to  yrnpe  <:ine»  and  f/nr^en  vegetabtea,  whea  a 
lender  had  been  made. 

2.  Id  an  action  of  trespass  fur  Injury  done  bj  tbe  deFendant'a  caw,  evidence  of  ban- 

taring  and  Btone  tlirowing  between  tiie  parties  on  some  otber  occasion  tban 
when  tbe  cow  broke  io,  is  not  admiaslbie  for  tbe  purpose  of  sliowio^  malice. 

3.  Tbe  defendant  made  a  tender  under   tbe  statute  of   £11)— R.  L.  b,  1150— more  tliaD 

sufficient  to  cover  the  damages  and  costs;  tbe  jury  allowed  tbe  plaintiff  SB  dam- 
ages;  but  the  court  rendered  Judsmeat  for  the  defeDiIaut;  Held,  error;  that  the 
plaintlfl  wa4  entitled  to  A  judgment  on  her  verdict,  her  cosU,&c.;  that  the  de- 
fendant iliould  recover  bis  coats  in  the  County  Court  subsequent  to  the  tender, 
and  eiecutioQ  issue  tor  the  balance. 

4.  Practice.    Tendeb.    Tbe  tender  is  not  a  defence,  but  a  matter  ot  proof,  bear- 

ing on  (he  question  of  costs. 
0.  PRESUUFTIOH.  It  is  presumed  that  the  County  Court  found  that  tbe  defendant 
acted  in  good  failb;  that  the  tender  was  kept  good  by  being  brought  luto  court; 
and  that  tbe  court  properly  eierclaed  its  discretion,— as  it  rendered  Judgment 
for  the  defendant  to  recover  bis  costs  vben  he  was  not  entitled  to  them  without 
the  finding  of  good  faith,  &c. 

6.  The  court  can  refer  to  the  docket  entries  though  not  made  a  part  of  tbe  bill  ot  es- 

ceptions. 

7.  Evidence  wa«  admitted  astoadivlsioQot  the  fence;  but  if  error.  It  was  harmless. 

Trespass  on  the  freehold. 

Plea,  the  general  issue.     Trial  by  jury,  December  Term, 


FEBRUARY  TERM,  18S5. 


Spanlding  v.  Wwner, 


1884,  Taft,  J.,  presiding.  Verdict  for  the  plaintiff;  but 
judgment  for  the  defendant  to  recover  his  costs  since  the 
tender  was  made.  The  jury  returned  a  verdict  for  the 
plaintiff  for  $18.41,  damages  and  costs;  but  to  the  following 
question:  "  What  was  the  amount  of  damage  done  to  the 
ground,  growing  grass,  corn,  the  apple  tree,  and  the  corn 
fodder  in  the  barn  ? "  they  answered  that  it  was  $5.  It  w^s 
proved  that  tlie  defendant  made  a  tender  of  $10  sliortly 
after  he  was  sued,  when  the  plaintiff's  cost  amounted  to 
only  $4. 

The  action  was  for  damage  caused  by  the  defendant's 
cow.  The  declaration,  after  averring  a  breaking  and  enter- 
ing of  the  plaintiff's  close,  and  also  special  damage  to  the 
grass,  corn,  trees,  &c.,  alleged  that  the  defendant  "then 
and  there  did  other  wrongs  to  the  said,"  &c.  On  trial  the 
defendant  was  allowed  to  introduce  evidence  tending  to 
prove,  that  the  fence  between  the  parties  had  been  divided; 
and  that  the  cow  in  committing  the  trespass  passed  over 
the  division  fence  which  it  was  the  duty  of  the  plaintiff  to 
maintain.  The  plaintiff  excepted  to  the  admission  of  this 
evidence.  His  evidence  tended  to  show  that  the  cow  passed 
over  the  defendant's  fence,  and  caused  the  damage.  The 
■  plaintiff  also  offered  evidence  to  show  that  when  she  called 
upon  the  defendant  to  restrain  his  cow,  he  called  her  oppro- 
brious names,  and  that  stones  were  thrown,  &c.,  for  the 
purpose  of  proving  malice.  The  other  facts  are  sufficiently 
stated  in  the  opinion. 

Gilbert  A.  Davis,  for  the  plaintiff. 

The  evidence  as  to  the  division  fence  was  not  admissible. 
Scott  V.  Grtyver,  50  Vt.  409;  Tupper  v.  Clark,  43  Vt.  iiOO.  It 
was  error  to  exclude  the  evidence  offered  to  prove  the  de- 
fendant's malice.  Ellstcorfk  v.  Potter,  41  Vt.  C83;  Devine 
V.  Rand.  38  Vt.  C21;  Weston  v.  Gravlin,  49  Vt.  5(17;  Sedg. 
Dam.  (Tth  ed.)  'i7ti.  But  if  the  verdict  is  to  stand,  the  judg- 
ment should  be  for  $18.41.     1  Chit.  PI.  31)7.    The  crops  were 
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a  part  of  the  realty.  Clark  v.  Boardman,  42  Vt,  (i(J7,  077; 
Stratfon  v.  Lyon,  53  Vt.  C43;  2  Wash.  R.  P.  625;  4  Kent 
Com.  46H.  The  plaintiff  can  recover  for  garden  vegetables 
as  a  part  of  one  entire  transaction,  17  Pick.  78.  It  is  not 
found  that  the  defendant  acted  in  good  faith,  or  that  the 
tender  was  brought  into  court.  Smith  v.  Wilbur,  35  Vt.  139; 
4fiams  V.  Morgan,  3<l  Vt.  !!03;  Sdrgent  v.  Slack,  47  Vt.  674; 
18  Vt.  335. 

S.  E.  Pingree,  for  the  defendant. 

The  plaintiff  on  trial  cannot  go  outside  the  statement  of 
special  damages.  The  tender  was  intended  to,  and  did. 
cover  the  amount  of  the  demand  for  which  the  suit  was 
commenced. 

1  Swift  Dig.  604;  1  Chit.  PI.  (13th  ed.)  390-7. 

The  opinion  of  the  court  was  delivered  by 

Veazey,  J.  The  verdict  being  for  the  plaintiff  implies 
that  the  jury  found  that  the  cow  broke  through  the  fence 
which  the  defendant  was  bound  to  keep  in  repair.  There- 
fore, if  the  admission  of  the  evidence  as  to  the  division  of 
the  fence  was  error,  which  is  not  decided,  the  plaintiff  was 
not  harmed  by  it.  The  bill  of  exceptions  does  not  show  that 
there  was  any  issue  in  respect  to  the  fence  except  as  to  its 
division. 

The  special  verdict  establishes  the  amount  of  the  damages 
for  all  the  injuries  specified  in  the  declaration.  There  was 
no  occasion  to  include  in  that  verdict  damage  to  the  fence, 
as  the  verdict,  so  far  as  appears  and  is  inferable,  was  based 
on  the  theory  that  it  was  the  defendant's  fence,  if  any,  that 
was  injured. 

Damages  to  grape  vines  and  garden  vegetables  are  not 
recoverable  under  the  declaration.  These  injuries  were 
not  specified  and  were  not  covered  by  the  averment  of 
other  wrongs.  The  general  test  under  such  averment,  is, 
whether  tbey  were  damages  and  matters  which  naturally 
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arose  from  the  act  complained  of,  and  could  have  been 
stated  with  convenience  and  decency.  Chit.  PI,  p.  307,  The 
pleader  here  alleged  damages  to  grass,  corn,  and  trees, 
omitting  grape  vines  and  garden  vegetables;  and  a  tender 
was  made  under  the  declaration  as  it  stood.  On  trial  the 
plaintiff  claimed  not  only  the  damages  specified,  Imt,  in 
addition,  for  injuries  to  other  things.  We  think  tlie  court 
correctly  limited  the  recovery  to  the  damages  as  alleged. 

Evidence  of  word  bantering  and  stone  tlirowing  between 
the  parties  on  some  other  occasion  than  when  the  cow  broke 
in.  was  properly  rejected. 

A  tender  was  made,  under  section  liSO,  R.  L.,  within  the 
time  therein  provided  and  more  than  sufficient  to  cover  all 
the  damages,  with  the  costs  then  accrued.  That  section 
provides  that  if  the  plaintiff  refuses  to  receive  the  tender, 
"  and  the  defendant  brings  into  court  the  sum  so  tendered,  if, 
in  the  opinion  of  the  court,  thedefendant  acted  in  good  faith  in 
the  nnitter  complained  of,  the  plaintiff  shall  recover  no  costs 
accruing  after  such  tender,  unless  he  recovers  a  larger  sum 
in  damages  than  the  amount  of  damages  so  tendered,  but 
the  defendant  shall  he  allowed,  in  the  discretion  of  the 
court,  to  recover  his  costs  which  accrued  after  sucli  tender. " 

Under  this  statute,  when  the  tender  is  not  received,  the 
Jni-y  are  to  try  the   case   without  reference  to  the  tender. 

The  court  is  to  take  notice  of  the  tender,  and  to  act  on  it 
in  the  taxation  of  costs.  It  was  not  intended  to  be  the 
subject  of  a  plea  in  bar  to  be  tried  by  jury,  but  a  matter  of 
proof  on  the  trial,  bearing  on  the  question  of  costs.  Adams 
V.  Morgan,  .JO  Vt.  30d;  Smith  v.  Wilbur,  ;15  Vt,  Jlk'.  Under 
these  cases  and  others  in  tliis  State  it  would  seem  that  if 
the  tender  was  a  proper  subject  of  a  plea  in  bar  it  would  be 
required,  under  demurrer,  that  the  ])lea  should  allege  that 
the  defendant  acted  in  good  faith  and  that  the  tender  was 
kept  good  by  heing  bnnight  into  court  seasonably.  The  bill 
of  exceptions  in  this  case  does  not  expressly  state  that  the 
court  found  these  facts.     With  these  facts  found  the  pro- 
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vision  is  that  the  defendant  shall  be  allowed,  in  the  discre- 
tion of  the  court,  to  recover  his  costs  which  accrued  after 
Huch  tender.  In  this  case  the  court  rendered  judgment  for 
the  defendant  to  recover  his  costs  since  the  tender,  and  re- 
fused to  render  any  judgment  for  the  plaintiff;  to  both  of 
which  rulings  the  plaintiff  excepted. 

The  judgment  for  the  defendant  was  correct  in  substance 
if  not  in  form  provided  this  court  should  presume  that  the 
County  Court  found  the  facts  essential  as  the  basis  of  the 
judgment,  or  in  other  words  properly  exercised  its  discretion 
under  the  statute. 

The  decisions  in  this  State  have  been  repeated  and  uniform 
that  all  reasonable  presumptions  will  be  made,  in  the 
Supreme  Court,  in  favor  of  the  regularity  of  the  proceed- 
ings and  decisions  of  the  County  Court,  and  unless  it 
appears  affirmatively  upon 'the  bill  of  exceptions  that  error 
has  intervened,  the  judgment  will  be  affirmed.  In  this  case 
it  does  not  appear  that  the  County  Court  did  not  find  the 
facts  necessary  to  warrant  the  judgment  as  rendered,  and 
upon  legal  evidence.  To  warrant  a  reversal  we  must 
assume  those  facets  were  not  found  instead  of  presuming 
they  were  found.  This  would  he  against  settled  law  and 
good  sense.  Moreover  a  reference  to  the  docket  entries  in 
this  case  shows  that  the  tender  was  seasonably  brought  into 
court.  Such  reference  may  be  made  although  the  record  is 
not  specially  referred  to  in  the  hill  of  exceptions  as  part 
thereof.  Frost  v.  Eaten,  10  Vt.  U5;  Wheelock  v.  Sears,  li) 
Vt.  550. 

Should  the  court  have  rendered  judgment  for  the  plain- 
tiff, for  the  damages  found  by  the  jury  and  held  by  the 
court  to  be  recoverable  under  the  declaration  and  for  costs 
ti>  the  date  of  the  tender  ? 

Under  the  decisions  supra  a  tender  under  this  statute,  if 
not  received  by  the  plaintiff,  is  not  strictly  a  defence.  The 
language  imports  that  there  may  be  a  recovery  by  the 
plaintiff  notwithstanding  a   sufficient    tender.    The   jury 
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having  rendered  a  verdict  fixing  the  amount  of  damages 
we  think  there  should  be  a  judgment  on  this  verdict,  other- 
wise we  should  have  the  anomaly  of  a  trial  and  valid  verdict 
for  a  party  without  a  judgment  for  him.  The  record  would 
he  incomplete.  We  are  dealing  with  the  statute,  which  is 
peculiar,  only  as  to  cases  where  the  plaintiff  refuses  to  re- 
ceive the  tender,  not  where  he  has  received  it.  A  dis- 
tinction has  been  made  between  this  and  the  preceding 
sections  of  the  statute  in  the  construction  and  application, 
as  appears  in  the  cases  already  cited. 

As  the  plaintiff  prevails  in  this  court  she  should  have 
coats  here  under  tlie  statutory  restrictions  applicable. 

Judgment  reversed,  and  judgment  for  plaintiff  for  the 
amount  found  in  the  special  verdict,  viz.:  five  dollars,  and 
her  costs  to  date  of  tender,  and  that  the  same  is  satisfied  by 
the  tender,  so  far  as  required,  in  the  custody  of  the  court; 
also  that  she  recover  her  costs  in  this  court;  and  that  the 
defendant  recover  his  costs  in  the  County  Court  subsequent 
to  the  date  of  the  tender;  and  that  execution  issue  for  the 
balance  of  costs  to  the  party  in  whose  favor  the  same  may 
be  found. 
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ADAMS  AND  OTHERS  v.  THE  ST.  JOHNSBURY  &  L. 
C.  R.  R.  Co.,  &  LAMOILLE  VALLEY  R.  R.  CO.* 

Dissenting  opinion  by 

Taft,  J.  I  cannot  concur  with  my  brethren  upon  the 
question  of  the  time  when  interest  should  begin  to  run. 
The  majority  of  the  court  hold  that  it  should  from  the  time 
the  St,  J.  &  L.  C.  R.  R.  Co.  took  possession  inider  its 
mortgage,  I  think  it  sliould  from  the  time  the  land  was 
taken.  The  Lamoille  V.  R.  R.  Co.  was  organized  with 
power  to  take  land  over  which  to  construct  its  road.  It  did 
construct  it,  taking  the  orator's  land,  and  began  operating 
it  in  1877.  The  land  was  entered  upon  and  taken  in  such 
manner  that  the  orator,  or  those  whom  he  now  represents, 
had  no  right  to  recover  the  land  itself;  he  had  an  equitable 
lien  upon  it,  which  could  be  enforced  only  in  a  court  of 
equity.  (Sec  late  cases  in  this  State.)  Tlie  St.  J.  &  L.  C. 
R.  R.  Co.  took  the  land  by  virtue  of  their  mortgage  from  the 
L.  V,  R,  R,  Co.,  and,  as  the  court  hold,  took  it  subject  to 
an  equitable  lien  in  favor  of  the  land  owner.  The  court  say 
in  the  majority  opinion: 

"This  company  included  in  its  possession  and  use  the 
land  in  question.  It  never  had  any  right  to  this  land  or  to 
the  use  of  it,  because  the  railroad  mortgage,  which  was 
prior  to  the  possession  of  the  land  by  the  former  company, 
conveyed  no  interest  in  it.  This  company  simply  took  and 
used  the  land  for  railroad  purposes,  without  right,  and  be- 
came liable  therefor." 

Admitting  that  the  mortgage  was  prior  to  the  possession 
of  the  land,  it  does  not  necessarily  follow,  that  the  mort- 
gagee company  took  no  interest  in  the  land.     The  road  bed 
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of  the  Lamoille  Co.  was  mortgaged  to  the  St.  J.  Co.,  or 
rather  the  trustees  from  whom  it  derives  title,  and  that  part 
of  the  road  bed,  subsequently  acquired,  would  enure  to  the 
benefit  of  the  latter  company.  The  fact  is  they  did  take  an 
interest  in  the  land;  and  it  is  common  sense  to  say  that  they 
took  it  subject  to  the  burden  which  the  law  had  already  im- 
posed upon  it;  and  as  was  held  in  Kittell  v.  R.  R.  Co.,  56 
A't,  9C,  "were  chargeable  with  notice  of  the  equitable  lien 
resting  upon  the  land  ";  and  to  say  that  they  should  be  re- 
lieved from  payment  of  the  whole  burden  seems  to  me 
"gross  legal  heresy,"  In  the  latter  case  the  orators  were 
held  entitled  to  intere.st  from  "  the  date  of  entry  upon  the 
land";  and,  although  the  mortgage  in  that  case  was  exe- 
cuted after  the  original  company  had  commenced  construct- 
ing the  road,  that  fact  cannot,  as  I  think,  alter  the  rule; 
for  if  the  niortgagee  of  land  takes  no  possession  of  it  he  is 
under  no  liability  in  respect  to  it.  The  gistof  the  matter  is, 
the  party  took  the  land  upon  which  rested  an  equitable 
burden,  and  be  should  remove  the  burden  in  full,  not  tnpart. 
The  court  evidently  are  in  error  when  they  say  that  this 
company  defending,  did  not  become  the  owner  of  the  land 
indirectly  through  the  mortgage.  I  think  they  became  so 
directly  through  the  mortgage,  if  not  directly  they  cer- 
tainly did  indirectly.  To  bold  that  the  orator  should  lose 
a  part  of  his  claim  seems  to  me  committing  gro.ss  injustice, 
besides  aiding  a  road,  which,  judging  from  the  records  of 
this  court,  was  constructed  to  a  great  extent  by  force  of 
might,  and  the  power  of  injunctions. 
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ABANDONMENT,  of  voluntary  organization.    See  Replevin  and  p.  16. 
"  of  right  to  flow  water  back  on  another's  land.    Set  Cuax- 

cERT  20;  Watbb  Codrsbs  and  p.  451. 

ABSENT  HEIR.    Sm  Probate  Court  1. 

ACTIONS,  local,  transitory.    See  Trespass  1. 

"       successive.    See  Ahbitration  and  Award  3  and  p.  lOS. 

ACTION  ON  THE  CASE,  dialing uiBlied  from  assumpsit  See  Plead- 
ing it  and  p.  157. 

ADMINISTRATOR.     See  Executory  and  Admimibthators. 

ADMISSION,  by  implication.    See  Pkacticb  1. 
ADVERSE  POSSESSION. 

1.  The  court  charged  that  the  possession,  to  gain  a  good  titU,  must  be 
"actual,  continued,  visible,  notorious,  distinct,  and  hostile."  The  exception 
was  general ;  llel'l,  no  error ;  and  that  ic  counsel  desired  further  explanation 
of  the  terms  used,  they  sliould  have  bo  infoi-nied  the  court  in  the  time  ot  it. 
Uiit  RowRLL,  J.,  thought  tile  case  showed  a  m'xed  poiies'ion,  and  tliat  the 
word  exclian've  should  have  been  incorporated  into  the  definition.  Parlch  v. 
Sy-OOTier,  583. 

3.  It  will  not  be  presumed,  that  there  was  no  evidence  to  show  that  the 
pluintifi'B  possession  was  definite  in  extent;  it  will  be  presumed,  that  the 
court  properly  iniitructed  tlie  jury  as  to  what  would  interrupt  the  plaintiff's 
possession  ;  and  that  it  distinguished  between  acts  of  trespass  and  acts  of 
jiossession,  &c.,  when  it  did  not  appear  that  these  were  specially  excepted  to, 
and  it  did  appear  that  the  charge  was  satisfactory  on  nil  points  not  excepted 
to.     lb. 

'A.  Acts.  A  pni-lj,  occupying  another's  land,  may  annouoce  bg  hit  aeU  at 
tndl  at  by  liu  tennli,  that  he  is  not  occupying  adversely,  under  a  claim  of 
right;  thus  the  defendant  yielded  to  the  intestate's  dcmuuds  to  have  the 
water  in  the  dam  drawn  down,  and  offered  to  buy  the  right  to  flow  the  prem- 
ises ;  Held,  that  it  was  an  interruption  of  any  adverse  use.  WiHey  v.  Hut,- 
UT,  479. 

See  Water  Course  and  Water  Rights. 


AGENCY.   S(e  Witness  3 ;  Depositioj*  ;  PARTKEReHip4  ;  S*le;Tb 
rRE  PitocEss ;  ShcrjffS;  Attachment;  Iksurakce  S,  8. 
AGREEMENT,    PAROL,  as  to  realty.      See  Fbaudb,  Statute  < 


ALIEN. 

Alieoage  is  not  a  defence  in  an  action  by  an  absent  bcir  to  recover  under 
tlie  Rtatute — R.  L.  s.  22io — of  tiie  distributee.     Lenehan  and  W'fev.  Sjmulil- 

i'.ff,  115. 

See  Kew  Trial  1. 

AMENDMENT. 

A  declaratioQ,  containing  only  the  common  indtbiialta  counts,  counting 
upon  a  Hale  to  tlie  dtfendant,  cannot  be  amended  by  adding  counts  ui>oii  n 
contract  of  guaranty,     Brodek  5"  Co.  v.  Hinchfield,  12. 

2,  The  declaration  counted  on  damage  to  the  house  as  a  structure ;  under 
a  reference  it  could  be  amended  so  as  to  recover damoge  to  the  rental  value. 
WUIeg  V.  Ilanler,  479. 

5ee  Justice  of  Feacej  Chakcery  3,  32;  Criminal  Law. 
ANIMALS. 

It  is  tlie  duty  of  the  tenant  to  make  all  needed  repairs  on  the  fences ;  and 
ail  action  by  an  adjoining  land  owner  should  be  brought  against  the  tenant, 
and  not  a^iainst  the  landloril,  for  injuries  resulting  to  animals  through  an  iu- 
suiRcient  division  fence.  ■  Blotid  v.  !ipaulding,  423, 

AXSWEU,  bad  plea  may  stand  for,  402. 

ANNUITY.    SeeCu. 


ANNUITY,  LIFE.    See  Ekkmpt  3. 
ANTE-NUPTIAL  AGREEMENT.     See  Chakckby  14. 
APPEAL.     See  rnoBATE  Court  13;  Bakkruptct  1 ;  C 
APPEAL  COPIES,  vfhen  evidence.    See  Evidence, 
AFPORTIONME.NT.    See  Mortgage  10, 11. 
APPRAISAL  AND  ASSESSMENT.    See  Taxatio.v. 
APPURTENANCE.     See  Chasckry  9. 

ARBITRATION  AND  AWARD. 

I.  The  plaintiff  and  the  defendant  railroad  agreed  to  and  did  submit  ia 
writing  to  two  arbitrators  "to  appraise  the  damages"  whicli  should  be 
Cikused  by  tlie  defendant's  taking  of  the  plaintiff's  laud  for  lailroad  purposes. 
The  arbitrators  awarded,  that  the  plaintiff  should  deed  ;  that  the  defendant 
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should  p&ytlOO;  that  it  should  build  and  niaintain  a  certain  cattle-posa; 
tliat  it  aliould  keep  up  the  feuces  white  tlie  road  was  lieiog  built;  and  that  it 
should  not  injure  a  spring  of  water  near  ihe  railroad  line.  The  declaration 
averred,  that  the  plaintiff  had  performed  his  part  of  the  award  bj  deeding, 
&.C. ;  tliat  defendant  had  occupied  bis  land  since  the  award  was  made,  and 
liail  only  paid  the  9100;  that  it  neglected  to  build  the  cattle-pass  and  keep 
up  the  fence  ;  tbat  it  had  injured  the  spring  by  filling  around  it;  and  set 
lorth  the  injuries  ;  HeLd,  on  demurrer  to  the  declaration,  that  the  defendant 
had  waived  the  right  to  claim  that  the  arbitrators  did  not  follow  the  submis- 
sion, as  it  had  gained  all  it  sought  by  the  submission,  and  holds  it  by  virtue 
of  the  award ;  that  if  the  arbitrators  exceeded  their  authority,  the  defendant 
ratified  their  action  by  accepting  the  deed,  &o.  TayloT  r.  St.  Johnsburi/  ^  Z. 
C.  R.  It.  Co.  106. 

3.    Asanmpait  will  lie  upon  the  award.    lb. 

3.  It  is  no  objection  that  successive  actions  may  arise.  The  right  of  ac- 
tion is  complete  so  far  as  dain^es  have  already  happened.    lb. 

See  Prodats  Counx  6. 

ARTICLES,  CUMBROUS.    See  Attachmbxt  3. 

ASSAULT.    See  Ckiminal  Law;  Evidbkce  1,  2. 

ASSESSMENT.     See  School  2. 

ASSIGNEE. 

The  house  did  not  pass  to  the  assignee ;  it  was  not  attachable  by  the  cred- 
itors of  the  original  ownei-s,  they  holding  the  title  in  trust  for  the  oratrix  ; 
and  the  fact  that  she  was  in  possession  was  notice  to  the  creditors,  and  put 
them  on  inquiry  as  to  her  rights.    Holmet  v.  Caden,  111. 

See  Bakkruftcy  8 ;  Mohtoaqb  4  ;  Chattbl  Mortoage  7 ;  Chakcbry 


ASSUMPSIT.    See  Fradds,  Statutb  07,  I ;  Plkadiso. 
ATTACHING  CREDITOR.    See  Attachmbst;  Chattbi.  Mobtoagk  ; 
Piiacticb3;  Bankkuptcv;  Evidbsce;  Fraud;  Chanckrt  23. 

ATTACHMENT. 
1.  Chakge  of  PosSEBSioN.  The  plaintiffs  sold  on  credit  four  cbesls  of 
tea  and  one  barrel  of  molasses  to  B,,  which  were  delivered  and  kept  in  B.'s 
grocery  store.  Soon  after,  B.  sold  his  grocery  business  and  lease  of  tbe  store 
to  ti.,  excepting  the  tea  and  molasses,  which  were  to  remain  where  they 
were,  B.  having  control  of  them.  In  a  Dhort  time  the  plaiotiffs  repurchased 
the  tea,  &c.,  and  entered  into  an  arrangement  with  G.  to  keep  the  same  for 
them  in  said  store.  Subsequently,  (i..  without  the  knowledge  of  the  plain- 
tiffs, aold  and  gave  possession  to  P.,  and  falsely  represented  to  him  that  B. 
was  the  Dvuer.    B.  as  a  favor  to  the  plaintiffs  packed  the  goods  to  be  reshipp«d 


ceo  INDEX. 


to  them,  and,  with  their  agent,  had  tried  to  leil  the  aaue ;  but  after  the  re- 
purchase had  never  exerciBed  acts  of  ownership.  The  goods  while  in  P.'a 
possession  having  been  attached  by  B.'b  creditor;  Held,  that  there  wns  a 
sufficient  change  of  possession ;  t^at  G.  was  the  agent  of  the  plaintiCs,  and 
as  such  held  the  goods  for  them ;  that  P.,  although  a  bailee,  was  a  straiifc^'' 
to  the  title,  and  any  erroneous  ioformatioii  given  to  or  by  him  could  not 
affect  the  rights  of  the  plaintiffs.     Wing  §■  Son  v.  Peahody,  19. 

2.  Keckiftor.  The  defendants  with  two  others  formed  a  partnerahip 
by  verbal  agreement  and  engafced  in  manufacturing  shade  rollers.  The  Rign 
over  the  door  of  their  place  of  business  was  "  St.  Albans  Shade  Roller  Man- 
ufacturing Company,"  and  their  bills  were  made  out  in  that  name.  Property 
owned  by  the  partDersbip  was  attached  on  a  writ  in  which  the  defendant  wnfl 
deFicribed  as  "The  St.  Albans  Shade  Roller  Manufacturing  Company,  n  ear- 
poralion  uiirfer  tht  lawt  of  Vermnnl."  The  two  defendants  receipted.  In  an 
action  againnt  the  receiptors ;  Ildd,  that  the  ca.>e  was  controlled  by  A'fatat 
V.  Fox,  17  Vt.  aaj,  where  it  was  ruled  tliat  a  receiptor  could  set  up  his  own- 
ership of  the  property  as  a  good  defence ;  that  the  original  writ  did  not  rnn 
against  the  defendaQts  in  this  coee,  but  really  agaiast  nobody.  Ilalbertv. 
Soule,  358. 

3.  Chakge  of  Pos9K98iox— Abticlks,  Cvmbrous.  a  sale  of  saw  logs 
piled  on  land  so  low  and  wet  that  it  was  impossible  to  remove  them  only  on 
frozen  ground,  without  the  cost  eiceeding  the  value  of  the  logs,  is  valid 
against  attaching  creditors,  without  a  change  of  possession.  Kmgtlrg  v. 
WhiU,  665. 

4.  But,  if  a  change  of  possession  had  been  necesanry,  if  vox  held,  that  the 
facta,  that  the  vendor  had  sold  and  conveyed  the  lot  to  a  third  party  by  a 
deed  with  only  one  witness  to  it,  that  such  third  party,  the  vendor  and  the 
purchaser,  with  his  attorney,  went  on  to  the  lot,  and  marked  the  logs  with  the 
purchaser's  initials,  the  third  party  agreeing  to  take  care  of  them  for  him, 
did  not  constitute  a  Buffiiient  change  of  posseaBion,  as  it  waa  not  found, — 
and  the  court  could  not  infer  it, — that  the  third  party  was  in  open,  visible 
possession  of  the  lot,    lb. 

See  Practice  3 ;  Chattrl  Mortgage  ;  Evidence  11, 14. 
ATTORNEY. 

1.  Knowledge  of,  notice  to  client,  801. 

2.  An  attorney's  lien  is  subordinate  to  the  right  of  set  off,  and  subject  to 
the  equitable  claims  of  the  parties.     McDonald  v.  Smith,  503. 

3.  In  such  a  case,  the  testimony  of  an  attorney  with  his  minutes  taken 
on  trial,  is  not  admissible  to  strengthen  or  weaken  that  ot  a  witness  given 
on  the  same  trial.     Ste  Practice  17.    Porter  v.  Plait,  533. 

See  Fraud,  Accident,  &c.  ;  Deposition.  When  not  a  witness,  *et 
Witness  7  and  p.  533 ;  duty  in  taking  exceptions,  see  Phacticf.  8. 


AUDITA  QUERELA. 

1.  The  judgment  of  a  jaatice  of  the  peace  in  an  action  on  the  case,  where 
tbe  title  to  land  in  coDoerned,  ma;  be  set  aside  on  auttiia  qutnla.  Burtinglan 
5-  L.  R.  R.  Co.  V.  Brink,  472. 

2.  A  juatice  of  the  peace  haa  not  jurisdictioa  in  an  action  on  the  case, 
when  it  is  averred  in  the  declaration,  that  the  plaintiS  baa  been  damaged, 
both  in  his  cellar  and  laiemtnl,  and  tn  hii  drug*  and  rpedidnet  in  hia  said 
cellar,  &c.,  bj  reason  of  the  defendant's  negligence  in  oonatructing  its  rail- 
road, whereby  the  water  was  diverted  from  its  natural  channel  into  said  cel- 
lar.   Jb. 

3.  Audita  qutrela,  under  our  statnte,— K.  L.  es.  826,  1420,— will  not  lie  to 
set  aside  an  «rroneou«  judgment  of  a  justice  of  the  peace  when  he  has  com- 
plete jurisdiction;  thus,  the  defendant  brought  an  action  against  the  plain- 
tiff before  a  justice  of  the  peace  for  maiiciota  proitculion  of  a  civil  suit,  and 
obtained  n  judgment,  while  the  original  action  was  pending  in  the  County 
Court ;  Held,  that  the  judgment,  though  erroneous,  could  not  be  set  aside  by 
audita  querela,  /'errg  v.  Mont,  SOS- 
AWARD,     See  Arbitratioh  ahd  Award. 

BAIL. 

1.  The  failure  of  an  officer  to  deliver  a  bailpjcce  will  not  dischai'ge  the 
bail.    Darting  v.  Cutting,  218. 

2.  Proof  of  Discharge.  A  certified  copy  of  tbe  record  and  original 
writ  were  not  admissible  for  the  defendants,  as  they  showed  nothing 
amounting  to  a  discharge  of  bail.  An  exonerelur  should  have  been  en- 
tered,   lb. 

5ee  Evidence  5 ;  Mortoagb  1. 
BAILEE.    S«i!  BankroptcyS;  Attach mb ht  1. 
BAND.    See  Brplkvik. 

BANK.    5m  Usury  ;  Bankruptcy  9 ;  Trust  Company. 
BANKRUPTCY. 

1.  Appeal.  Exceptions.  Eiceptions  are  not  allowable  to  the  judg- 
ment of  the  County  Court  in  an  appeal  affirming  the  order  of  the  Couit  of 
Insolvency  dismissing  a  petition  brought  to  have  one  adjudged  an  insolvent 
debtor.     Jn  re  Sowlei,  386. 

2.  Assignee.  Conditional  Sale.  Property,  sold  conditionally  and 
delivered,  without  a  legal  record  of  tbe  lien,  passes  to  the  assignee  of  the 
vendee  under  the  insolvent  law.     Coliender  Co.  v.  Marthall,  232. 

3.  Assignee — Debtor  Cannot  Control  Suits.  Under  the  insolvent 
law  the  debtor  has  no  control  over  the  prosecution  or  settlement  of  suits 


agiuiist  hia  estate  ;  this  power  ia  lodged  with  the  assignee  ;  thus,  in  a  cause 
pending  in  the  Supreme  Court,  the  judgment  below,  against  the  objection  of 
the  debtor,  was  affirmed  in  accordance  with  a  atipulation  between  the  cred- 
itor and  the  assignee,  and  a  motion,  filed  by  the  debtor  at  a  subsequent 
term,  to  hare  the  cause  brought  forward  and  henrd.  was  dismissed  ;  and 
this  on  the  ground  that  the  debtor  was  not  a  partj  to  the  proceedings.  Pint 
Nta.  Bank  of  BrattUboro  v.   WnHe,mi. 

4,  Crrditor,  Nqx-Residbnt.  A  non-resident  creditor  can  sustain  an 
action  against  a  partj  adjudged  an  insolvent  debtor,  while  his  estate  is  be- 
ing settled  by  an  assignee,  if  such  creditor  has  not  participated  in  the  pro- 
ceedings, and  has  not  aubmitted  to  the  jurisdiction  of  the  insolrencj  court. 
RiuziU  T.  HiUiard,  60. 

5,  CoNTiNUANCK  OF  SuiT.  But  the  Statute — It.  L.  a.  1797 — whereby  a 
pending  suit  shall  be  stayed  on  the  application  of  the  debtor,  until  the 
question  of  discharge  has  been  determined,  is  binding  upon  non-resident  as 
well  as  resident  creditors.  But  a  formal  application  in  the  nature  of  a  mo- 
tion for  continuance  must  be  made  to  the  court ;  and  a  plea  in  bar  merely 
setting  up  the  insolvency  proceedings  will  not  be  treated  as  such  motion,  lb, 

6.  "  Creatkd  bt  Fraud"— Fiduciart  Debt.  The  plaintiffs,  as  an  ac- 
commodation to  thenuelvea,  gave  an  order  to  the  derendant  directing  their 
debtor  to  pay  him  what  waa  due  them.  He  collected  and  used  the  money 
by  mingling  it  with  his  own ;  and  in  a  few  days  afterwarda  was  adjudged 
a  bankrupt.  After  hia  discharge,  in  an  action  to  recover  the  money,  the  court 
below  found  that  there  was  no  evidence  tending  to  show  actual  fraud  or 
fraudulent  intent.  The  plaintiffs  testified  that  when  the  order  was  given  they 
told  him  "to  keep  the  money  until  they  called  for  it;"  the  defendant  testified 
that  tbey  told  him"  to  keep  and  use  the  money  until  they  called  for  it."  The 
jury  found  that  the  plaintiffs  were  right  as  to  the  instructions  given  ;  Held, 
that  the  defendant's  duty  was  that  of  a  bailee  without  hire ;  that  his  use  of 
the  money  was  a  conversion  of  it,  and  a  fraudulent  act ;  that  the  debt  was 
"created by  fraud,"  within  the  meaning  ot  the  Bankrupt  Act — R.  8.  U.  S, 
s.  5117— and  not  discharged.     Hammond  If  Bart  ».  Noble,  193. 

7.  Evidence  was  not  admissible  to  show  the  cause  and  manner  of  the  de- 
fendant's failure,  for  the  purpose  of  proving  that  there  waa   no  fraud.     lb. 

S.  The  court  in  its  charge  to  the  jury  placed  the  case  on  the  ground  that 
it  came  within  the  fiduciary  clause  of  the  Bankrupt  Act ;  but  this  was  harm* 
less  error,  as  the  verdict  brought  it  withiu  the  fraud  clause.    lb. 

9.  Neat  v.  Ciark,  95  U.  S.  704— constructive  fraud,  distinguished.    lb. 

10.  A  certiflod  eiecntion  was  issued.    Jb. 

11.  Co-SuBKTiKB — CoNTRiBimoH,  A  and  B  gave  their  note  to  th« 
bank  for  tl,O0O,  and  each  received  one  half  of  the  money.  Soon  after,  B 
was  adjudged  an  insolvent,  and  the  bank  procured  the  whole  note  to  be  al-. 
lowed  against  his  estate,  which  paid  a  dividend  of  forty-two  per  cent.    After 


the  allowance  the  bank  aoM  its  interest  iii  the  note  and  claim  to  A's  agent, 
who  purchased  Cor  A.  Tbe  assignee  paid  the  forty-two  per  cent  on  tlie  en- 
lire  note  to  A,  and  now  seeks  to  recover  back  one  half  of  it ;  Held,  that  A 
wai  surety,  tliat  the  estate  had  not  yet  paid  what  belonged  to  it  to  pay,  and 
that  the  action  could  not  be  sustained.     Garfield  v.  Fosletl,  2S0. 

12.  Nbw  rBOMisE.  The  plaintiff  held  two  notes  againettlie  defendant,  ore 
a  renewal  of  tlie  other,  and  both  for  the  same  debt.  In  au  action  of  as- 
sumpsit, to  the  defeDdH,nt'3  plea  of  discharge  in  bankruptcy,  the  plaintiff  re- 
plied a  new  promise.  The  plaintiff's  son  acted  in  her  behalf  at  the  time  it 
was  claimed  the  promise  was  made ;  but  lie  had  the  old  note  with  him  and 
did  not  know  of  the  new  one.  The  court  in  effect  lold  the  jury,  that  in  or- 
der to  recover,  both  parties  must  have  mutually  understood  what  the  pram- 
ise  applied  to, — the  old  or  the  new  note.  Ami  this  was  made  prominent  by 
repetition ;  I/el/,  error ;  as  there  was  but  one  debt  to  which  the  prom- 
ise could  apply  ;  and  that  it  was  sndicieut  if  the  deftndanl  understood  that 
he  was  pi-omising  to  pay  his  debt  to  the  plaintiff.    Jonei  v.  SennoU,  Sui), 

Sm  Assigxek;  CnANCKiiY  22;  Moutgaob^;  Evidencb  11;  Principal 
ASD  SuiiktyI;  Trusc  Company;  Limitations,  Statute  of,  2. 

BILLS  AND  NOTES.  Ste  Isfancy  ;  Bankruptcy  II,  12;  Mobtoace 
6,  10;  Trikcipal  and  ScitRTY  3. 

BODY  EXECUTION.     See  Bankruptct  10. 

BODY.    See  Extent  and  p.  02. 

BOOK  ACCOUNT.    5m  Highway  7;    Limitations,  Statutb  ok,  3. 

BOND.     See  Collkctok. 

BOND,  NEGOTIABLE,     See  Negotiable  Instriimbst. 

BONA  FIDE.    See  Negotiable  Ikstruuknt. 

BUrLDlN(>,  on  leased  land.    See  Uortoaob  2. 

BURUKN  OF  PllOOF.    S^*  Evidence  15;  Grim.  Law,  5. 

CAPACITY,  MENTAL.    See  Evidence  7. 

CASE,  ACTION  ON.     Distinguished  from  asaumpflit.     See  Plkadixg  3 

CASES  DISTINGUISHED.     Wad'kWt  Appeal,  81  Pa.  St  00,  172. 
Neal  V.  Clark,  95  U.  S.  701,  103. 
"  Biieil  V.  Wamer,  33  Vt.  570,  625. 

"  "  Uassen  V.   Uolel  Co.  47  Vt.  313,  C35. 

CASHIER.     See  Usury. 

CEIITIORABL     See  Mandamcb  2  and  p.  398. 

CERTIFIED  EXECUTION.     See  Baskhuptcy  10. 


CHANCKLLOB,  irhen  cannot  modify  maDd&le.    Sre  CuAKCRny  2. 
"  wlien  he  caa  modify  mandate.     Jim  Chancery  3. 


1.  ArpBAi-  A  decree  of  the  cliancelloi  carrying  into  effect  a  mandate 
of  tlie  Supreme  Court  is  not  appealable.    67. 

2.  Chancellor  Can^^ot  Modift  Mandate,  When.  When,  after 
aeveral  delays  caused  by  the  defendant,  the  Supreme  Court  af&rms  the  de- 
cree below  overruling  a  demurrer  to  the  bit),  and  remands  the  case  with  a 
luandnte,  (he  matidnte  is  obligatory  on  the  Court  of  Chancery  ;  and  it  has 
iLo  power  to  allow  the  defendant  to  withdraw  the  demurrer  aud  plead  the 
Statute  of  Limitations;  and  especially  is  this  ao,  as  the  same  question 
C[)uld  have  been  raised  by  the  demurrer;  and  also  as  the  defendant  had 
moved  iu  the  Supreme  Court  for  leave  to  withdraw  the  demurrer  and  to 
nnswer,  aud  the  case  was  left  "  with  the  court,"  for  counsel  to  furnish  briefs 
within  a  time  certain,  and  deTeodant  failing  to  furnish  a  brief,  the  decree 
below  was  affirmed  ;  the  oircumatances  being  the  same  aa  when  the  motiCn 
waa  first  made.     Sherman  ^  Adams  v.  Windsor  Alanuf'y  Co.  57. 

3.  CHAh-cELLOR  Can  Modify  Mandate,Wiien.    Matters  no( in  ujii«,  in- 

adrerUtidji  decided  by  the  Supreme  Court,  are  under  the  control  of  the 
Court  of  Chancery  after  a  matidate  has  been  sent  down  ;  thus,  the  defend- 
ant B.  had  recovered  a  judgment  against  the  defendant  railroad,  one  of 
three  railroad  companies,  partners  operating  their  respective  roads  as  one 
continuous  line,  aud  bad  levied  on  an  engine,  baggage  car,  &c.,  as  the  prop- 
erty of  said  company  ;  whereupon  the  orators. — twoof  the  three  partners, 
— brought  a  bill  to  enjoin  B.,  alleging,  that  it  was  partnership  property  ; 
that  the  liabilities  of  the  partuerahip  largely  exceeded  its  assets;  and  that, 
therefore,  the  property  could  not  be  held  on  B.'a  execution.  B.  answered  and 
filed  a  cross-bill,  prajiing  that  his  judgmeut  be  declared  a  first  lien  on  the 
rolling-stock,  and  the  same  enforced  by  a  sale ;  or,  if  it  was  decided  that  he 
was  entitled  to  have  only  an  undivided  third  part  sold,  to  have  that  set  apart 
and  sold.  There  n-as  no  evidence  as  to  the  proportionate  interest  of  the 
pnrtners  in  the  engine.  The  mandate  was  "  for  the  amount  of  one  third  the 
value"  of  the  property  levied  upon.  Whereupon  the  orators  applied  to 
the  Court  of  Chancery  for  leave  to  amend  their  bill  by  setting  forth  the 
proportion  of  interest  that  the  defendant  railroad  bad  in  the  engine,  claim- 
i  ng  that  it  could  not  exceed  one  eighth ;  which  leave  was  granted.  A  master 
was  appointed  to  ascertain  the  value  of  the  property  and  such  interest ;  and 
on  the  coming  in  of  the  report  a  decree  was  entered  for  B.  for  5S4T9  of 
such  value  ;  Ilttd,  that  the  mandate  was  not  obligatory  on  the  Court  of 
Ciiancery ;  that  no  issue  was  raised  by  the  pleadings  as  to  the  proportion  of 
interest ;  that  the  court  inailuerltaily  assumed  that  the  defendant  railroad 
bad  a  one  third  interest;  and  that  the  amendment  was  properly  allowed. 
Ilailroad  Co.  v.  Bixby,  513. 


4.  CosTB.  1'he  court  reruBed  to  reverse  the  decree  on  the  question  of 
co't9,  nltliongh  the  derendaiit  was  allowed  his  costs,  while  the  orators  Itivd 
prevailed  on  acme  questions,  aod  claimed  that  thej  had  au  more  than  the 
defendnnt.     Jb. 

5.  Costs.  The  oratrix  la  entitled  to  costs  against  all  the  defendants, 
CKcept  the  aitministrator,  alihoagh  the  decree  below  in  her  favor  was  modi- 
fied to  some  extent.    301. 

9.  Deed,  CoKDiTiosAL-FoRFEiTtrits.  B.  owned  two  hotels— the  Trot' 
ter  House  and  the  Bliss  hotel — in  the  same  village,  and  sold  the  Trotter 
Ilunse  to  the  orator  for  1^1,250,  and  at  the  same  time,  and  as  part  of  ihe 
same  contract,  for  the  consideration  of  (3,500,  paid  him  by  the  orator, 
agreed  that  the  Bliss  hotel  should  never  be  used  for  hotel  and  boarding- 
house  purposes ;  aud  as  securitj  for  this  inhibition,  conveyed  the  Bliss  hotel 
to  the  orator  by  deed  with  covenants  of  warraety,  conditioned  that  the 
deed  was  to  be  void  if  the  restraint  was  observed,  otherwise  in  force.  After 
several  years  the  orator  went  out  of  the  hotel  busineaa,  and  conveyed  his 
hotel,  but  not  hia  intereat  under  the  conditional  deed.  B.,  observing  the 
condition  ao  long  as  he  was  the  owner  of  the  Bliss  hotel,  after  a  few  years 
sold  it  in  pai-cela  ;  and  the  several  defendants  became  the  owners  thereof. 
Large  improvements  had  been  made  on  the  property.  There  was  a  clear 
breach  of  the  condition  ;  but  some  of  the  defendants  were  innocent  as  to 
this,  and  some  not.  A  bill  having  been  brought  for  a  forfeiture  of  the 
premises  ;  Ihld,  that  equity  did  not  require  an  enforcement  of  the  con- 
ditLonul  deed  ;  but  that  the  orator  ought  to  be  made  whole,  aud  ao  should 
recover  ihe  |2,500--what  he  paid  for  the  immunity — and  intereat  from  the 
time  he  demanded  the  premises.     Slevem  v.  FilUburj/,  205. 

7.  Damagrb.  The  orator  is  not  confined  to  such  damages  as  he  person- 
ally sustained  in  the  hotel  busineas.    lb. 

8.  Waiver.  He  waived  the  right  to  recover  int«rest  prior  to  the  timeof 
the  demand,  by  not  making  a  demand  soor.er,  although  the  breaches  were 
of  a  much  earlier  date.     lb. 

a.  Appitrtekancb.  The  immunity  secured  by  the  conditional  deed  was 
not  an  appurtenance  to  the  Trotter  House,    lb. 

10.  Keeping  boarders  by  one  occnpying  a  portion  of  the  inhibited 
premises,  also  furnishing  oysters,  cooked  and  raw,  pies,  cnke,  &c.,  to 
travellei-a,  was  a  breach  of  the  condition;  but  keeping  or  entertaining  of 
one's  friends  is  not  such  breach.    lb. 

11.  Deuurrsr — PLBAriKO.  A  general  demurrer  will  be  overruled 
when  the  defects  of  the  bill  are  of  form  rather  than  substance ;  thus,  the 
ornbor,  as  guardian,  brought  hia  hilt  to  set  aside  a  warranty  deed  executed 
by  his  in.sane  ward,  and  failed  to  properly  allege  the  ward's  title ;  bub  the 
court  thought  it  fairly  inferable  from  the  whole  bill  that  she  had  some  title, 


and  held  the  defect  to  be  one  of  form,  and  overruled  the  general  demurrer. 
Stewart  v.  Flint,  219. 

12.  Dbmurrer — Fracticr.  Wlien  a  demurrer  is  overruled,  it  is  dis- 
cretionary with  the  court  to  remand  the  case  for  trial,  or  for  final  decree; 
but  it  will  not  remand  for  fiitn!  decree  wiibout  exceptional  circum stances,   lb. 

13.  The  bill  was  first  dismissed  on  demurrer ;  then  an  amendment  n'ft< 
allowed,  bub  the  case  made  by  tbe  master's  report  was  not  as  strong  as  that 
maile  by  the  bill ;  Htlil,  that  the  rule  that  the  court  will  not  reverse  its  de- 
cision in  the  same  cause  applies.     Garilg  v.  Wiiiler,  239. 

U.  Dower— Widow— UoMESTR AD.  When  the  heirs  of  a  deceased 
husband's  estate  refuse  to  pay  an  annuity  to  a  widow,  after  it  had  been  paid 
for  sever.il  years,  which  annuity  had  been  provided  by  an  ante-nuptial 
i^reemeut,  and  intended  to  be  in  lieu  of  tbe  provisions  of  law,  she  is  en- 
titled to  take  under  the  siatute  a  homestead  and  dower,  the  same  as  though 
110  ante-nuptial  agreement  existed,  tbe  court  never  having  decreed  a  distri- 
bution of  the  estate.     Lillte  v.  Dwinell,  301. 

15.  Jurisdiction.  And  in  such  case,  when  the  administrators,  after 
paying  the  debts,  turned  a  large  part  of  the  property  over  to  the  heirs,  the 
rightsof  the  widow  may  be  enforced  by  bill  in  equity,  not  only  against  the 
heirs,  but  ibeir  grantees  affected  by  notice  of  the  widow's  claim,    lb. 

16.  The  homestead  and  dower  shoulJ  be  set  out  of  that  portion  which 
was  not  sold  by  the  admiuistrators.     lb. 

17.  Annuity.  Contingent  Claim.  The  annuity  was  not  strictly  a 
contingent  claim.     Its  payment  was  a  condition  precedent  to  tbe  right  of 

'the  heirs  to  take  the  estate.  Sections  2204-8,  R.L.,  are  not  applicable.  The 
oratvix  is  not  a  common  creditor;  she  stands  upon  tlie  rights  of  a  widow  (o 
share  iu  tbe  distribution  of  the  estate.    lb. 

18.  Notice.  The  records  of  the  town  showing  that  the  title  to  tbe 
really  was  in  the  oratrix's  husband,  the  probate  records  flhowing  that  the 
estate  had  not  been  distributed  by  decree  of  court,  and  that  the  oratrix  wa^ 
entitled  to  an  annuity,  tlie  knowledge  of  the  mortgagee's  attorney,  who  took 
tbe  mortgage,  of  tbe  condition  of  the  property,  constitute  a  sufbcient  notice 
to  the  grantees.     Jb. 

10.  Fhadds,  Statute  of — Growing  Trees — Pahol  Evidksck  — 
In.ii;nction.  The  bill  charged  the  defendant  with  entering  upon  and  cut- 
ting and  removing  standing  wood,  &c,,  from  the  timbered  lands  owned  by 
tbe  orator's  intestate,  and  prayed  for  damages  and  a  perpetual  injunction. 
The  di^fendant  admitted  the  charge,  and  jiiatified  under  a  parol  contract. 
The  master  found  such  contract ;  and  that  by  it  tbe  defendant  was  to  clear 
eighty  acres  of  said  land,— ten  acres  the  first  year,  and  then  five  each  year, 
— jind  was  to  have  tbe  wood  in  payment;  that  he  had  performed  for  three 
years,  and  claimed  the  right  to  continue;  that  he  had  expended  somewhat 


in  teams,  &c.,  in  preparfttion ;  and,  at  the  intestate's  request,  that  he  had 
clenred  that  part  culled  of  timber,  and  so  less  remunerative;  lUlil,  {a) 
thut  parol  evidence  was  admissible,  at  least  to  prove  a  license,  which  would 
be  a  defence  to  [he  trespass  \  (b)  that  the  contract  was  within  the  Statute  o[ 
Frauds,  a*  it  leas  not  to  be  per/'urmed  icii/iin  a  ytar,  and  that  the  defendant 
had  not  so  far  performed  that  he  had  any  enforcenble  rights  under  the  un- 
executed portion  of  the  contract;  (c)  but  before  the  injunction  is  granted, 
the  orator  should  do  equity  in  ie*ptot  to  the  eieouted  portion,  i.  e.,  make  the 
defendant  whole.     Skeltlon  v.  Preva,  263. 

20.  Will — Fraud— Jc  his  diction.  When  a  testator  devises  iiis  real 
estate  to  bis  heirs,  and  in  the  same  will  gives  certain  sums  of  money  to 
persons  who  are  not  liis  heirs,  making  the  payment  of  tlie  legacy  a  charge  on 
the  land,  it  ii  a  fraud  for  the  lieirs,  by  agreement  exnludively  between  them- 
selves, to  procure  the  Comity  Court  to  render  a  judgment  disallowing  the 
will, — the  case  being  there  on  appeal  from  a  decree  of  the  Probate  Court 
establishing  the  will, — and  then  to  divide  the  estate  solely  among  themselves, 
ignoring  the  rights  of  legatees  to  whom  money  had  been  willed,  who  were 
minors  and  unrepresented.  And  in  such  a  caie  the  Court  of  Chancery  has 
jnrisdiction,  and,  the  land  still  being  in  the  possession  of  the  heir,  has  power 
to  charge  the  legacy  upon  it ;  and  tbis  on  the  ground  of  fraud.  Wetherbee  y. 
Ch<ue,  347. 

31.  Partibb.  Only  that  heir  is  a  proper  party  defendant  who  received 
the  parcel  of  land  burdened  by  the  will  with  payment  of  the  legacy,    lb. 

22.  Specific  Pbrporjianck— Cohpkli.ed  to  Deed.  The  oratriu 
entered  into  a  parol  contract  for  the  conveyance  of  a  house.  She  paid 
for  it  and  occupied  the  tenement  in  the  upper  story,  without  rent,  for  more 
than  four  years;  and  also  agreed  with  the  original  owners  to  collect  tlie 
rent  for  her  of  the  lower  tenement.  The  cnntr.ict  was  made  with  one  of 
two  partners,  one  of  whom  is  now  dead,  and  the  other  insolvent ;  but  the 
contract  was  made  known  to  the  other  partner,  who  did  not  object  to  it. 
A  bill  haviDg  been  brought  against  the  assignee  and  administrator ;  llrld, 
that  the  case  was  not  witbin  the  Statute  of  Frauds ;  that  the  oratrix  whs 
entitled  to  a  decree  for  the  conveyance  of  the  premises,  and  an  accounting 
for  the  rent.     Holmen  v.  CaJen,  lU. 

23.  AssiONEK.  The  house  did  not  pass  to  the  assijjnee;  it  was  not  at- 
tachable by  the  creditors  of  the  original  owners,  they  holding  the  title  in 
trust  for  the  oratrix  ;  and  the  fact  that  she  was  in  possession  was  notice  (o 
the  creditors,  and  put  theni  on  inquiry  as  to  her  richts.     lb. 

24.  Samk.  Estoppel.  In  1870  A  built  a  house  on  land  which  he  sup- 
posed was  his,  bnt  in  fact  was  owneil  by  B,  who  was  present  and  made  no 
objection.  In  1872  A  mortgaged  the  premise.'*  to  C,  and  B  witnessed  the 
deed;  and  subse'^uently  A  conveyed  to  C  by  warranty  deed  to  extinguish 
the  mortgage.  On  the  death  of  C,  Id  1881,  and  the  appointment  of  up- 
praisers,  B  pointed  the  house  out  to  them,  sayijig  that  it  belonged  to  C 'a 


estate ;  and  it  waa  nppisinett  M  such,  and  aasigned  by  the  Probate  Court  to 
tlie  oratrix.  C*«  diiiigh(er,  as  her  distribatire  ufaare.  The  referee  found,  tliat 
B  flrst  knew  in  1875  Ihnb  the  house  stood  on  bis  land  ;  and  that  there  was 
DO  erjdKuce  which  showed  that  the  oratrix  was  inBuenced  by  what  B  said  or 
did,  in  accepting  the  bouse.  HM,  that  B's  conduct  amounti'd  to  grum 
nfgl-gence  or  gnat  Jraud,  and  in  either  case  he  should  be  atnpptd  trom  claim- 
ing the  house  ;  that  he  should  be  compelled  to  deed.     Grtme  t.  Sitaik,  26H. 

25.  Injukction.  An  injunction  will  nut  be  granted  to  restrain  the  de- 
fendant from  interfering  with  gates  erected  on  its  land  bj  the  orator  at  the 
outlet  of  Willoughby  lake  for  the  purpose  of  storing  water,  the  orator 
acting  under  an  unconstitutional  statute.     Fotler  y,  Stnffurd  Nat.  Bant,  1^8. 

26.  Kor  will  an  injunction  be  granted  to  restrain  the  building  of  a  dam, 
when  it  wonld  be  by  indirection  decreeing  a  forfeitura  of  a  charter.  Ute 
Watkk  Coussk  ahd  Watbr  Rioiitb.  Otlaqwchee  Wo^At/i  Co.  t.  Ntir- 
lon,  451. 

S7.  Legacy — Juribdictiok.  Whpn  the  Probate  Court  has  decreed  the 
payment  of  a  legacy,  a  court  of  equity  has  jurisdiction  to  compel  the  ex- 
ecutor to  pay  it.    htUuw$  v.  it,wU»,  411. 

28.  fjiMiTATioNH,  Statdte  qv.  Lapse  of  time  may  be  availed  of  by 
deinuri'er  when  the  objection  api«ars  on  the  fiice  of  the  bill.    67. 

29.  Mistake — Formrr  Dxcree.  The  rule  that  a  former  decree  or 
judgment  is  a  bar  applies  only  to  the  mailer  in  iaue;  thus,  the  orators  con- 
veyed land  to  the  deFendant,  and  included  hy  mistiibe  iu  tlie  deed  a  strip  of 
laud  owned  by  one  K.  K  brought  a  proceeding  in  equity  to  enjoin  the  defend- 
ant from  interfering  with  tlie  laud,  and  prevailed.  The  orators  were  vouched 
in.  A  bill  having  been  brought  to  correct  the  deed ;  Held,  that  the  former 
decree  was  not  a  bar ;  and  that  ihis  is  so,  although  the  master  in  that  suit 
found,  nmoug  other  facts,  that,  there  was  no  mistake  in  the  orators'  deed  to 
the  defendant,  and  that  the  orators  intended  to  convey  the  land  in  dispute  ; 
— as  the  question  of  mistake  was  not  the  matter  in  issue  in  that  proceeding. 
Til-bell  V.  TarLetl,  id-2. 

30.  Plea— Answer.  When  a  plea  of  former  decree  is  held  insufficient 
as  a  bar,  on  motion  it  may  stand  aa  an  answer.    Jb. 

31.  Parties.  And  when  a  legntee  brings  a  bill  to  enforce  the  payment 
of  a  legacy,  it  appearing  that  no  other  legatee  or  creditor  is  interested,  they 
need  not  be  joined  as  parties,  411. 

;J3.  Amendment.  Under  very  apecbil  circumstances  the  court  will  allow 
an  amendment  of  the  bill  upon  the  hearing;  thus,  the  orator  brought  hia 
bill  to  compel  the  defendant,  a  mortgagee,  to  discharge  his  mortgsge  ;  the 
defendant  answered  that  there  was  a  small  amount  still  due,  and  when  paid 
that  he  would  diecharge  it ;  the  m:ister  found  that  there  were  due  $:il.71 
when  tlie  suit  was  commenced ;  that  a  tender  of  910.35  had  been  made ;  and 
that  tbif,  with  the  rents  and  profits  of  tlie  mortgaged  premines,  nhich 


INDEX.  675 

the  (lafendant  had  taken,  waa  sulfieient  to  paj  the  mortgaj^edebt;  //ef'/,  that 
the  orator,  even  od  the  heariog,  was  entitled  to  ameiid  hig  bill  into  one  lo 
redeem.     Harrigan  t.  Baeoo,  044. 

33.  CodTS.  Although  the  orator  waa  compelled  to  ameod  his  bill,  he 
waa  allowed  his  costs,  on  the  ground  thnt  he  had  substantinll;  made  a  tender 
of  what  waa  due  on  the  uortgnge  by  oSering  to  pa}'  it,  before  he  broug^lit 
hift  bill  to  have  it  discharged,    lb. 

34.  Trcst  Company.  Liability  of  Directors.  An  action  at  law  will 
not  lie  in  favor  of  a  creditor  of  an  insolvent  trust  company  in  the  hands  of  a 
receivpr  gainst  its  directom,  founded  on  a  section  of  the  charter  which  pro- 
vides that  they  aball  be  liable  for  loss  sustained  through  their  nnfaithf  ulness  in 
tho  discharge  of  official  duty.  A  suit  in  equity  is  the  proper  remedy.  Crown 
V.  liraiiitrd  anil  Olhen,  625. 

See  Skt  Off;  Watkr  Coursk  ano  Water  Bights;  Trust  Com- 
pany 4;  Mortoagb;   IIusuanu  and  Wifk;  Constitutional  Law. 

CHANCER.    See  Mortoaqb  1. 

CIUXGB  OF  POSSESSIO.V.  See  Attachuest  ],  -3  ;  Evioevcb  11 ; 
Chattel  Mortgage  1. 

CII.iTTEL  MOETGAGE.    5e<  Mortoage;  Salr  2. 

CHARGE  TO    JURY.     See    Bankruptcy    0;    Practice;     Advkrsb 
Possess  10  s. 
Cli.AKGEABLE  WITH  KNOWLEDGE.    See  Chanckby  18. 
CHARTER,  may  be  modiQed  by  a  general  Ian.    See  Taxation  7  ;  p.  68. 
"  by  what  process  forfeitwi.     See  TncaT  Co,  and  p.  340. 

"  not  forfeited  by  bill  in  equity.     Set  Cha.vcbry  20  ;  Water 

CouRSB  AND  Water  Kiohtb  and  p.  451. 
CLAIMANT.     Set  Truster  Process. 

CLERK  OF  MUNICIPAL  COURT.     See  Practice  1.  2;  Crim.  Law  12. 
COLLECTOR. 

1.  The  two  remedies  afforded  a  town  against  a  delinquent  tax-collector 
are  elective,  and  not  concurrent  ;  thus,  the  plaintiff  procuied  n  jaslJce  of  the 
peace  to  issue  an  extent  against  the  defendant  collector,  caused  him  to  be 
Imprisoned,  and  now  holds  his  body  on  the  extent;  Held,  that  an  action 
(Muld  not  be  sustained  on  the  collector's  bond ;  that  a  prosecution  of  oite 
remedy  wm  a  bar  to  the  other.     Hanland  v.  Hacle'l,  92. 

2.  And  this  is  so,  although  the  defendant  is  out  on  bail,  and  this  action 
WU4  commenced  before  the  extent  proceedings.  There  was  a  waiver  of  the 
previous  suit.     tb. 

-■),  It  is  presumed  that  the  regular  process  of  the  Inw  for  the  enforcement 
of  a  jiiitgmeiit  is  effectual  to  that  end.     lb. 


4.  The  court  gay  it  is  questionable,  wtietlier  the  plaintiff  under  tlie 
pleadings  ie  nble  to  contend  tlial  the  imprisonment  was  not  a  satisfaction 
of  the  judgment,  OS  the  plea  alleges  that  it  was,  and  the  point  was  raised  bj 
demurrer,    lb. 

See  Taxation  2;  Evidence  20;  FLEAniKO  3;  Sbbripp  ;  Fees;  Ex- 

COMMISSIOKERS.     Sm  Probatk  Col'btS;  Highway. 
COMMITTEE.    See  School. 

COMPROMISE,  on,  what  is  said,  liow  far  admissible.    Si'i' Evidence  11. 
CONDITIOSAL  DEED,  Torfeiture  of.    See  Chascery  6. 
CONDITIONAL  SALE.     See  Salk  2  :  Likn  ;  Chatti^i.    Uortoaqe  5. 
CONSIDERATION.    See  Frauds,  Statute  of,  2;  Pleadiko  9. 
CONSTRUCTION.ofatatute.    Ste  Co.NSTiTCTioJfAi.  Law  4  ;  Statute. 
COSSTRUCTIVE  FRAUD,    t^ee  Attach>:ent;  Uakkhuptcy  6;  Ev- 
idence II. 
CONSTRUCTIVE  NOTICE.     AVe  Chan-cerv  18. 
CONSTITUTIONAL  LAW. 

1.  A  statute  is  constitutional  which  authorises  ilie  stock  of  n  on  .resident 
stockholders  of  a  cor |Joration  located  in  this  State  to  be  set  in  the  \Ut  and 
taxed  in  the  town  in  which  such  corporation  has  its  principal  place  of  busi- 
iiess.     St.  Albans  v.  National  Car  Co.  68. 

2.  Taking  Piiivatb  pROrKRTY.  The  Act  oE  1674  authorized  the 
orator  with  others  to  remove  the  rocks,  flood-wood,  &c.,  from  the  bed  and 
banks  of  Willoughby  river,  from  its  source  at  tlie  outlet  of  Willoughby 
lake,  Eo  as  to  make  it  navigable  for  the  running  of  logs,  and  to  enter  upon 
the  bed  of  the  river  and  its  tributaries  for  that  purpose ;  to  make  booms  ;  to 
occupy  land  on  the  margin  of  the  stream  for  the  purpose  of  banking  logs, 
by  paying  or  tendering  all  damages.  It  was  provided  that  if  the  parties 
oould  not  agiee  upon  the  amount  of  damages,  they  were  to  be  fixed  by  tlie 
selectmen;  andif  they  were  disqualified,  then  by  three  justiceaof  thepeace. 
No  appenl  was  allowed,  and  no  fund  was  provided,  or  security  required,  for 
payment  of  damages ;  but  an  octioi)  was  given  to  recover  them.  This 
statute  was  amended  by  an  Act  in  I8T6,  which  authorized  the  ora- 
tor "to  make,  maintain,  and  control  gates  at  the  outlet  of  said  Wil- 
loughby lake,"  for  the  purpose  of  saving  water  in  said  lake,  &c., 
but  could  not  raise  the  level  of  the  waters  above  the  ordinary  high-water 
mark.  The  ameudment  contained  uo  provision  as  to  damages.  The  orator 
erected  the  gates  on  deTeiidant's  land,  and  brought  this  bill  to  restrain  it 
from  removing  them.  No  compensation  wiis  made  or  tendered  ;  Held,  that 
the  statutes  were  unconstitutional,  in  th»t  no  adequate  provision  was  made 
fur  compenaalioo  ;  that  the  rights  under  an  award  or  judgment  are  not  sufli- 
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ciKnt  for  the  taking  of  private  property;  that  there  was  a  taking  oC  derend- 
ant'd  property  ;  iind  that  compensatioD  should  hav«  been  made  at  Uie  time 
of  the  taking.     Fmter  y.  Staffurd  Nal.  Bank,  128. 

3.  Not  decided  whether  the  taking  was  for  a  public  uae.    lb. 

4.  Construction  ok  Statutks.    The  Act  of  1S7S  is  not  aubject  to  the 
Act  of  1874  as  to  the  payment  of  damages.    lb. 

See  Water  Courhr  and  Watkr  Kightb, 
CONTINGENT  CLAIM.    See  Ch, 


CONTRACT. 

1.  When  one  here  orders  goods  from  a  pnrly  in  New  York  on  certain 
lerma  aa  to  payment,  &c.,  but  they  are  shipped,  consigned  to  the  vendor,  and 
accepted  on  different  terms ;  Held,  that  the  contract  was  made  in  this  Stale. 
CoUendtr  Co.  v.  Marthall,  '232. 

2.  Imflikd  Promisr.  Property  left  with  a  view  of  negotiating  a  sale. 
Set  Salb  7  and  p.  601. 

iVe  Bankruptcy  12;  Salb;  Pacpkb;  Fraud,  Statutb  of. 

CONTRACT,  PAROr,,  as  to  probate  o£  will,  -te  Fkauds.  Statute  of, 
2.  and  p.  1G4  \  as  to  growing  trees,  >ee  CiiANCKitv  10  and  p.  21)3 ;  Fence. 

CONTRACT,  PRtVITV  OF.    Stt  Mortoage  12. 

CONTRIBUTORY.    See  Nkoligencb. 

CONTRIBUTION.    Ste  Bankruptcy  11. 

CONTINUANCE,  when  it  operates  a  discoiitiniiauce  of  a  suit.  See 
Practice  2  and  p.  39!J;  CiiiM.  Law,  13. 

CONTINUANCE.    See  Baskroptcv  5. 

CORPORATION.  See'  Taxation  5;  Trlst  Compaxv;  Water 
Course  and  Water  Rigiits;  Railroad;  Chancery  3. 

COST.  See  Siierikp;  Chancery  4, 6,33  ;  Practice  22  (in  partition  cases 
to  be  allowed  only  in  County  Court). 

COURT,  JUSTICE,  jurisdiction  of.     Set  Justice  av  Peace. 

COURT  OF  INSOLVENCY.     See  Ba.nkbuptcy  1. 

COURT,  COUNTY,  a  wide  discnrtion  in  orgnniiiuj;  the  jury,  178. 
"  can  relax  its  rulrs,  324. 

"  lo  allow  costs  ill  partition  ciises,  03o. 

COURT  OF  CHANCERY.  See  Tbust  Company. 
COURT,  SUPREME.  S«  Practice  ;  Ciia.ncery. 
COURT,  QUESTIONS  FOR.    See  Practice  H. 
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CREDITOR,  NON-RESIDENT.    See  BANKRnPTCT  4. 

CREDITOR,  ATTACHING.    See  Attacbino  Creditok. 
CRIMINAL  LAW. 

1.'  AaSAOLT— Justice  op  Feacb.  A  criminal  complaint  chnrging  an 
uaault  and  batteiy,  with  force  and  arms,  agninat  the  form  of  the  statute  and 
the  peace  of  the  State,  &c.,'iB  a  charge  of  a  breach  of  ihe  public  peaci:  Yfitli- 
in  the  meaning  of  R.  L,  b.  4228,  againat  "  tumultuous  and  offensive  car- 
riage," S[C. ;  and  a  justice  of  the  peace,  before  whom  such  complaint  is  pend- 
ing, eun  legally  impose  a  fine  not  exceeding  $30.    Slate  v.  Barrowt,  576. 

2.  Practick.  But  Ihe  justice  having  jurisdiction  of  the  piocess,  Ihe 
subject-matter,  and  the  respondent,  if  lie  should  Sne  him  $20,  when  he 
could  legally  impose  a  fine  of  only  (10,  in  accordance  with  R.  L.  S.  1666,  the 
proceedings  should  not  be  dismissed  on  appeal  in  the  County  Court.     lb. 

8.  Ihtoxicatino  Liquor.  The  respondents  were  prosecuted  before  a 
justice  of  the  peace  for  the  illegal  sale  of  intoxicating  liquor  under  R.  L.  aa. 
3814-18,  3861,  and  appealed.  In  the  County  Court  they  moved  to  dismiss 
"  for  def ecu  apparent  upon  ihe  face  of  Oie  complaint,"  witliout  specifying  any 
.  other  cause,  nhich  motion  was  denied.  The  exceptions  did  not  show,  that 
any  question  was  brought  to  the  attention  of  the  court ;  or  that  any  was 
considered  and  adjudged  by  it;  or  the  subject  upon  which  the  court  acted ; 
Held,  that  no  error  is  clearly  disclosed ;  and  that  none  will  be  presumed. 
Slate  T.  Brunelle  et  al.  680. 

4.  Ambndmfnt — SuRPLUSAQE.  It  is  not  errorto  allow  an  information 
charging  the  illegal^sale  of  intoxicating  liquor  to  be  amended  by  iuserting 
the  word  liqunr  in  the  clause  allegiiig  a  prior  convictioii,  when  it  would  be 
surplusage,  and  sufficient  without  it.     Siait  v.  Nuiiy,  643. 

5.  Practice.  The  burden  is  on  the  respondent  to  prove  that  be  had  a 
license,  instead  of  on  the  State,  that  he  had  not  one.    lb. 

6.  When  a  respondent  moves  for  a  verdict,  he  should  state  the  precise 
grounds  on  which  he  bases  his  request,  or  the  court  may  well  disregard  it. 
lb. 

7.  If  the  conviction  is  for  a  second  offense,  requiring  imprisonment,  no  de- 
cision should  be  announced  without  the  presence  of  the  respondent;  and  if 
at  large  on  bail,  his  bonds  should  be  forfeited.    lb. 

8.  Error  will  not  be  presumed.    lb. 

0.  Flbadihg — EviDENCB.  The  state's  attorney  on  December  12,  1983, 
filed  information  charging  that  the  respondent,  "  on  the  first  day  of  January, 
A.  D.  1882,  at  divers  times,  did  sell,  &c.,  intoxicating  liquor,"  &c. ;  Hel-I. 
that  evidence  was  admissible  to  prove  o&enses  committed  between  May  15, 
1882,  and  December  12, 1883.    State  v.  Whipple,  6')7. 

10.    Jeopardy.    The  respondent  was  not  twice  in  jtiopiLrdy,  although  the 


state's  Attorney  filed  the  information,  based  on  the  aame  charges  which  tbe 
gTAiid  jury  had  inTestigated,  at  the  same  teroi,  and  had  failed  to  find  an  in- 
dict roent.    lb. 

11.  Listers — Pehjurv.  Towns  are  required  by  itatate  to  elect  an- 
nual!; three,  four,  or  five  listers,  who  conBtitute  a  board,  a  majority  of  which 
ii  essential  to  legal  action  ;  one  acting  alone  has  no  jurindiction;  bis  acts 
would  be  void;  heuca,  an  indictment,  charging  a  lister  with  perjury  in  that 
he  had  violated  his  official  oath,  is  defective  without  allegation  of  the  elec- 
tion of  the  requisite  number  of  listers,  an^  that  they  qacUified  and  acted  at 
tueh.    Stale  v.  I'eier$,  86.  • 

12.  IxronMATiON— MiNDTE.  The  minute  on  the  information  was,  "  Filed 
Oct.  16, 1S88,"  and  under  the  official  signature  of  the  clerk;  my,  sufficient. 
Slale  V.  Bnmurd,  369. 

13.  CoNTiKUANCB — DiscoxTiNUANCE'  Tbe  clerk  of  a  municipal  court, 
la  the  absence  of  the  judge,  continued  a  case  three  weeks  and  five  days, 
when  he  was  empowered  by  statute  to  continue  it  onlj  Ihrtt  meeki ;  Held, 
that  tha  continuance  operated  a  discontinuance ;  and  that  a  subsequent  con- 
tinuance by  the  judge  did  not  have  the  effect  to  Tevive  tbe  case.  Siaie  v. 
Meagher  et  al.  398. 

H.  Rbcoqniza^icb  Void.  H-dd,  further,  it  being  a  criminal  cause,  that 
the  court  had  no  authority  to  issue  a  new  warrant  commanding  the  re)<pmid- 
ent  to  be  arrested  to  answer  to  the  old  complaint ;  and  that  the  recognizance 
required  by  the  court  and  entered  into  by  tlie  defendant  and  his  sorety,  was 
void;  as  there  was  no  legal  cause  in  court    lb. 

See  Railboad;  Habeas  Corpus. 

Cross-Bill.    SmCuanckry  3. 

CUMBROUS  ARTICLES.    See  Attachment. 
DAMAGES. 

1.  The  defendant  twsed  his  dam  and  thereby  caused  the  water  to  set 
back  into  the  intestate's  cellar;  Held,  tliat  in  estimating  the  damages,  it 
was  proper  to  take  into  account  the  damage  to  the  building  by  reason  of 
dampness,  and  also  to  the  rental  value.      WiUey  v.  Hualer,  479. 

2.  It  is  presumed  that  the  referee  confined  Ijis  estimate  of  damages  lo 
those  sustained  within  six  years,  when  the  plaintiff  conceded  that  he  could 
not  recover  beyond  that  period,    lb. 

SeeCiiANCBRT  7. 

DAMAGES,  LAND.    See  Railroad. 

DEBT,  ACTION  OF,  on  void  recognisance.    See  Crimikal    Law  13; 
I'lbadino  11. 
DEBTOR  AND  CREDITOR.  5m  Attacbmrnti  Bankrdptcy;  Fraud. 
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DEED,  CONDITIONAL,  forfeiture  of.     Ste  Chakcery  8. 
DELINQUENT  COLLECTOR.     See  Collector  ;  Extbst. 
DEMAND.    Ste  Chattkl  Mobtoaor  7  ;  Highway  7;  Lkask,  Per- 

DEMUERER.     S«  Chancery  II,  12;  Collector  4. 
DEPOSITION. 
A  deposition  is  adinisHtble  though  the  certificate  Ihervto  was  written 


issJbla  though  the  c( 
y  ofieriWe  it.     Parti 


by  ihe  attorney  of  the  party  ofieriWg  it.     Parlck  v.  Spooner, 

2.    Deposition  suppressed.     See  Prksumption. 

8.    Notice  for  taking  depositioii  out  of  the  State.    See  Practick  5. 

See  Practice  6,  7. 

DIRECTORS   of  in'iolvent   trust   company,  liability   of:  suit   to   be   in 
equity.     S'e  Trust  Company  4  and  p,  625. 

DISTRIBUTION  OF  ESTATES.     See  Probate  Court;    Chaxceky 
14,  SO,  22;  ExBcuTORS  and  Auministratoks. 

DISCRETION,  of  court    in   organizing  jury.     See    Practice    12. 
"  See  Trespass  9 ;  Practick  5,  19. 

DOCKET  ENTRIES,  part  of  exceptions,     See  Trespass  10. 

DOWER.    See  Chascery  14. 

EASEMEST.     See  Way,  Rioht  ok.  From  Neckssity. 

ELECTION  oE  one  of  two  remerliea  a  waiver  of  the  other,  92. 

ENDORSEMEMT,  on  Loud,  notice.     See  Neootiablb  Instrumknts. 

EQUITABLE  LIES'.     See  Railroad  5. 

EQUITABLE  OFFSET.     See  SET  OFF. 

ERROR,  APPARENT,  must  appear  iu  exceptions.    See  Practice  8. 

ERROR,  HARMLESS.     See  Practicf:  11;  Trespass   U;  Insurance, 
Life,  3. 

ESTATES,  SETTLEMENT  OF,oiie  heir  absent  See  Probate  Court  1. 

ESTATES,  SETTLEMENT  OF.     Sfe  Executors  and  Adjumstra- 
TORS ;  Chascbhy  14,  20,  23,  27  ;  Probate  Court  ;  Estoppel  1, 2. 

ESTOPPEL. 
1.  In  18T0  A  built  a  house  ou  land  which  he  supposed  was  his,  but  in  fact 
was  owBed  by  B,  who  was  present  and  made  no  objection.  In  1672  A  mori- 
gaged  the  premises  lo  C,  and  I!  witnessed  the  deed;  and  subsequently  A 
conveyed  to  C  by  warranty  deed  to  extinguish  tlie  mortgage.  On  the  death 
of  C  in  ISSl,  and  the  appointment  of  appraisers,  B  pointed  the  house  out  to 
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tb'eni,  sftjing  tliat  It  belonged  to  C'8  estate ;  and  was  Appraisei)  as  such,  and 

aesigited  by  tlie  Probate  Court  to  the  oratrii,  C's  daughter,  aa  her  distribu- 
tive share.  Tiia  referee  found,  tliat  B  first  knew  in  1875  that  tlie  liouso 
Gtocxl  on  hia  Innil:  and  that  there  tras  no  evideuce  which  showed  that  the 
oratrii  was  influenced  by  what  B  said  or  did,  in  occeptiog-  the  house.  Held, 
that  B's  conduct  amounted  to  grru*  negligence  or  g'ott  Jrawi,  and  in  either 
cise  he  should  be  eslo]>\ieii  frona  cliiimiDg  the  house.     Greene  v.  Smith,  2G8. 

2.  The  court  do  i.ot  regard  it  a  ca?e  of  innocent  mistake,  but  hold,  (a)  that 
staudiiig  by  and  seeing  the  house  built  on  hie  tand,  without  objecliou,  and 
witnessing  the  mortgage  deed,  ought  to  estop  B  ;  and  (6)  after  he  was  aware 
of  the  ownership,  aiding  in  making  the  inventory  and  appraisal,  and  assert- 
ing that  the  liouse,  with  vight  of  way  around  it,  belonged  to  C's  estate,  also 
ought  to  estop  B  ;  and  he  should  be  compelled  to  deed  to  the  oratrix.     lb. 

3.  It  is  an  essential  element  of  an  estoppel  by  conduct,  that  the  party  in- 
aisting  upon  it,  prove  affirmatively  that  he  was  induced  by  the  other  party's 
conduct  to  act  in  rtiliance  upon  the  fact  that  the  truth  was  otherwise  than 
now  claimed,  and  that  to  allow  it  to  be  asserted,  would  operate  n  substantial 
injury,  or  fraud,  upon  him ;  thus,  ihe  plaintiff  in  his  absence  allowed  his  son 
to  control  his  farm  and  trade  the  stock  thereon ;  the  son  traded  frequently 
and  in  his  own  name ;  the  propeity  in  contention  was  received  by  the  son  in 
such  trades,  or  exchanges,  and,  as  between  him  and  his  father,  was  the 
Tather's;  no  fraud  was  intended;  the  attaching  creditor  knew  that  the  son 
was  thus  trading  and  the  referee  found  that  the  father  must  have  known  it ; 
but  failed  to  find  that  the  creditor  relied  at  all  upon  the  sou's  ownership  of 
tlie  property  in  contention  as  an  inducement  to  give  him  credit,  or,  that  the 
son  had  it  in  his  possession  wlieu  he  traded  with  the  creditor.  Tn  an  action 
by  the  faiher  njiainst  the  officer,  who  sold  the  property  on  an  execution  in 
favor  ot  the  pon's  creditor  ;  Helil,  that  there  was  no  estoppel,  and  none,  eren 
if  the  son  was  held  out  to  the  world  aa  the  owner.    Earl  v.  Sttvenf,47i. 

Set  Practick  14  ;  Sale  2. 

EVrOESCE. 

1.  Assault.  In  an  acltou  for  assault,  it  is  proper  to  inquire  of  an  un- 
profeBsional  witness  how  the  assaulted  party  appeared  after  the  affray ;  and 
the  answer,  "  She  seemed  to  be  in  great  pain  to  ber  bead  and  back,"  was  also 
admissible.     Knight  g'  Wife  v.  Smythe,  529. 

2.  Charactkr.  It  was  error  to  exclude  evidence  showing  that  the 
plaiutiff  was  domineering,  turbulent,  and  quarrelsome,  and  that  this  was 
known  to  the  defendant  who  offered  it.    lb. 

3.  The  nile  excluding  admissible  evidence  when  offered  with  inadmissible, 
requires  that  the  offer  be  clearly  entire.     lb. 

4.  Appkai.,  Copifs  of.  In  tcire  facial  against  bail  on  mesne  process, 
with  a  plea  of  iiu(  tiel  record,  copies  of  appeal  are  record  evidence  of  the  pro- 
ceedings and  judgments  shown  thereby.     Darling  v.  Culling,  218. 


6.  Bail.  Such  copies,  when  the  officer's teturD  iainoorporated  intothem, 
attested,  aod  shows  tbnt  the  defeadants  became  bail,  axa  prinM /aeU  evi- 
dence ot  that  fact.    lb. 

6.  Bail— Pboop  of  Discharge.    A  certified  copj  ot  the  record  and 

original  writ  were  not  admissible  for  the  defendants,  as  thej  showed  nothing 
amounting  to  a  discharge  ot  bail.  An  exonertlw  should  have  been  entered. 
lb. 

7.  Dkclabations  of  Testator.  The  declarations  of  a  testatrix,  made 
subsequently  to  the  execution  of  the  will,  and  at  a  time  when  $he  tuat  of  a 
trmnd  mind,  are  not  admissible  for  the  purpose  of  showing  her  mental  condi- 
tion when  the  will  was  executed.  There  is  no  logicsl  relation  between  euch 
declarations  and  the  fact  sought  to  be  proved ;  although  it  ia  otherwise  when 
mental  unsoundness  exists  at  the  time  tbe  declarations  are  made. 
Crocker  V.  Chtue,  413, 

8.  DecLARATioxB  or  Legates.  The  issues  were,  whether  the  testatrix 
was  of  soundmiud,  and  whether  undue  influence  had  been  exerted  to  procure 
the  will ;  Held,  that  the  declarations  of  the  legatee,  tending  to  show  thatshe 
exercised  such  influence  upon  the  testatrix,  are  admissible.     lb. 

9.  But  such  legatee,  being  a  married  woman  and  wife  of  one  of  the  par- 
ties to  the  suit,  is  not  a  witness.    lb. 

10.  Id  such  a  case,  evidence  tending  to  show  the  pecuniary  condition  of 
the  relatives  of  the  testatrix,  and  tiidr  relation  to  her,  is  admissible.    lb, 

11.  Declabatiomb  of  Confedebatb  —  Fbaud  —  Compboxise.     The 

goods  in  question  had  been  owned  by  D.,  tlie  execution  debtor,  and  were  at- 
tached in  his  possession  b;  tbe  defendantas  sheriff.  The  plaintiffs'  intestate 
replevied  them,  and  claimed  thnt  he  purchased  them  of  D.'s  assignee  in  bank- 
ruptcy, and  that  he  employed  U.  to  sell  them  as  his  agent.  The  defendant 
claimed  that  the  intestate  and  D.  had  collusively  combined  to  defraud  his 
creditors,  and  had  given  evidence  that  strongly  supported  this  claim  ;  Held, 
that  the  acts  and  declarations  of  D.,  while  they  were  carrying  out  theschemc  ; 
what  D.  BMd  when  in  possession  and  selling  the  goods,  namely,  that  he  was 
the  owner;  what  he  admitted  was  a/acr,  on  an  attempt  to  compromise  this 
suit,  that  be  was  the  owner  of  a  claim  held  by  the  intestate  against  his  estate, 
and  entitled  to  the  dividends  ;  a  receipt  for  |2,000  given  by  tiie  intestate  to 
D.'s  wife  just  before  the  bankruptcy  proceedings  ;  the  fact  that  D.  made 
unusually  large  purchases  of  goods  immediately  preceding  his  failure  ;  his  let- 
ter to  a  creditor  announcing  his  inability  to  pay,  were  admissible  in  favor  of 
the  defendant ;   and   this  ia  so,  although  the  parties  represented  by  the  de- 


12.    But,  in  such  a  case,  a  letter  written  by  D.  to  a  third  party  alW  the 
consummation  of  the  fraud,  would  not  be  admissible.    lb. 


13.  Tlie  facts,  that  the  intestate  procured  the  goods  to  be  inaured,  that  he 
frequently  visited  the  store,  that  the  word  "  agent "  was  on  the  sign, 
were  admissible  io  favor  of  the  pliuntilb.    lb. 

14.  Stehoqrapkkb's  Transcript — Ddhb  Witnrbb.  A  stenographer's 
transcript  of  tostimon]'  given  on  a  former  trial  oC  the  same  case  by  a  de- 
ceased witness  is  admiaaJble,  aliiiough  the  wituess  was  dumb,  and  the  signs 
made  by  him  vere  described  by  the  atenograpber  in  words.  It  was  for  the 
jury  to  determine  how  much  the  manner  ot  the  reproduction  of  such  evidence 
lessened  its  weight.    lb. 

15.  Fraud.  Burdrn  of  Proof.  The  burden  of  proof  is  on  the  paity 
attempting  to  impeach  a  sheriff's  sale,  to  prove  that  it  was  fraudulent,  and 
not  00  the  purchaser,  that  it  was  banaJUe.    Jvdtvine  v.  Weah,  2TH. 

18.  When  both  the  plaintiff  and  defendant  claim  to  b«ve  derived  title  to 
the  property  in  question  from  the  qame  party, — tlie  one  by  sheriff's  sale,  and 
the  other  by  private  sale, — what  the  defeudant  said  to  liis  vendor,  subse- 
quently to  his  contract  of  purchase.  In  the  absence  of  the  pkintifi,  is  not  ad- 
missible in  Iwhalf  of  the  defendant.    lb. 

17.  DEPOSITION.  It  Is  proper  to  inquire  of  a  pwty  whether  he  has  tateii 
the  deposition  of  a  witness  supposed  to  be  familiar  with  the  matter  in  con- 
tention ;  but  not  as  to  the  contents  of  the  deposition.  Judev'mt  v.  Weatt, 
278. 

IB.  It  is  presamed  that  a  depoaition  contains  evidence  against  the  party 
suppressing  it ;  and  that  a  sherifi's  sale,  regular  in  form,  was  made  In  good 
faith.    /*. 

19.  Expert — Witness — Value  of  Engine.  An  attorney,  not  an  ex- 
pert in  the  use,  value,  or  manufacture  of  locomotives,  but  who  had  made 
some  investigation  as  to  the  value  of  the  engine  in  controversy,  was  allowed 
to  testify  as  to  its  value ;  and  the  court  thought  it  could  not  say  as  matter 
of  law  that  it  was  error.     Railroad  Co.  v.  Bixbg,  548. 

20.  Extent— Parol.  An  extent  is  not  returnable;  and  when  an  offi- 
cer sells  the  property  of  a  delinquent  tax  collector  on  an  extent,  no  return  is 
required ;  and  his  doings  under  it — as  that  the  sale  was  adjourned  to  another 
place  than  the  one  whei-e  it  bad  been  advei-tised — mHy  be  shown  by  parol. 
If  be  makes  a  return,  and  his  prooFis  variant  from  it,  it  affects  its  oredi- 
bitity,  and  not  its  admissibility.    Ilaekeli  v.  Amnlen,  433. 

21.  Malice.  When  evidence  to  prove  malice  is  not  admissible  in  an  ac- 
tion of  trespass.    See  Trespass  6  and  p.  6dl ;  Partnf.r^hip  4. 

22.  Value.  Party  Makiko  Evidknge  for  Hiuself.  The  question 
being  whether  the  defendant  was  indebted  to  the  plaintiff,  and  this  turned 
on  whether  a  certain  arrangement  as  to  the  latter's  hotel,  in  which  the  plain- 
tiff had  an  interest,  was  completed  with  definite  terms  as  to  payment, — tlie 
one  claiming  that  it  was,  and  the  other,  that  it  depended  on  the  amount  for 


what  he  coutd  sell  the  liotel.  The  ezceptioDB  stated  that  tha  value  of  the 
hotel  and  ihe  good  faith  of  the  defendant  were  material,  without  stating  the 
facta  by  wliich  the  court  could  determine  their  materialicj  ;  H- Ul,  (^a)  ihat 
the  value  of  tlie  hotel  and  the  good  faith  of  the  defendant  munt  be  taken  as 
material ;  (b)  that  the  defendant's  witness,  in  utating  the  value,  there  t)eing 
no  market  price,  could  also  state  what  he  paid  for  the  hotel,  and  the  court 
could  not  saj  that  there  was  error,  although  he  purchased  several  years  sub- 
sequent to  the  arrangement ;  (c)  and,  an  bearing  on  the  issue  of  good  faith, 
t1>e  defendant  could  prove  what  he  offered  to  take  for  the  hotel  about  the 
time  of  the  arrangement.     Raaunn  v.  Prior,  612. 

5ee  Trespass  5;  RBFEQENce  2  ;  BA\KnuPTCY  7;  PAHT.vEnsHip;  Rail- 
road 8 ;  Witness. 

EXCEI'TIONS. 

1.  When  eiceptions  refer  to  a  deposition  or  a  charge  to  llie  jury,  copies 
should  be  furnished  for  the  court,  other  wise  the  presumptions  relating  thereto 
are  against  the  excepting  party,  322. 

2.  EzceptioHH  are  not  allowable  to  the  judgment  of  the  County  Court  in 
an  appeal  affirming  the  order  nf  Ihe  Court  of  Insolvency  dismissing  a  peti- 
tion brought  to  have  one  adjudged  an  insolvent  debtor.     In  re  Soielei,  385. 

3.  I>uty  of  counsel  in  taking,  AVe  Pbacticb  8  and  p.  529. 
See  EXECVTORS  AND  AuMi.visTRATORS  4 ;  Practice  8,  9. 


EXECUTION,  issued  for  too  large  a  sum.    .S=e  Practice  21. 
EXECUTION,  CERTIFFED.    See  Bankruptcy  10. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Promiss  OF — Statute  OF  Frauds.  The  promise  of  an  executor  to 
pay  J5,O0O  to  one  of  the  testator's  heira-at-Iaw,  who  receivi'd  nothing  under 
the  will,  in  consideration  that  he  would  forbear  further  opposition  to  the 
probate  of  the  will,  claimed  to  have  been  made  as  it  was  through  undue  in- 
fluence, is  not  within  tiie  statute  ;  and  such  forbearance  is  a  sufficient  con- 
sideration.    BtUow$  V.  Saiclei,  184, 

3.  Imtbrkst.  The  administrator  should  be  charged  with  interest  re- 
ceived by  him  on  interest-bearing  notes.    Probate  Court  v.  Winch,  282. 

3.  Trial  bt  Jurt.  In  theCounty  Court  on  appeal  from  the  allowance  of 
commissioners  on  adeceased  trustee's  estat«  as  to  what  is  due  ou  account  of 
the  trust,  the  administrator  of  such  estate  is  entitled  to  a  trial  by  jury;  and 
thia  is  so,  although  the  County  Court,  under  R.  L.  b.  9SB,  against  the  defend- 
ant's objection,  appointed  a  commissioner  to  report  the  account,  and  a  re- 
port was  mode.     Lyn'le  v.  Daeenport,  597. 

4.  Exceptions.    Practice.    The  defendant,  claiming  a  trial  by  jury, 
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merely  ohjtPlfd,  but  did  not  fxcepi,  to  the  appointment  of  a  commissioner. 
The  claimant  neglected  to  file  a  declaration  until  the  neit  t«rni,  wlien  the 
report  wns  returned.  Judgment  was  rendered  on  the  report,  and  the  de- 
fendant then  excepted;  Held,  that  the  deCendant  could  raise  no  question 
under  his  mere  objecliOQ ;  but,  as  it  was  the  duty  of  the  claimant  under  (he 
statute, — R.  L.  s.  3272, — to  have  filed  a  declaration  sooner,  he  could  raise 
under  an  exception  to  the  rendition  of  judgment  the  question  of  his  right  lo 
a  trial  by  jury.    lb. 

5.  TnuHT  Fund— How  Bkcovered.  When  the  trust  has  ceased,  and 
the  fund  boa  never  been  invested  in  any  specific  items  of  property,  an  action 
at  law  can  be  maintained  to  recover  the  value  of  the  fm.d.     lb. 

6.  Offset.  Both  the  trustee  and  beneticiary  vere  married  women,  the 
latter  dying  without  issue.  In  a  settlement  between  the  two  estates,  neither 
the  trustee's  nor  her  husband's  account  agninst  the  husband  of  the  benefi- 
ciary is  pleadable  in  oSiiet  against  the  claim  of  her  estate,  although  her  hus- 
band is  tlie  only  person  claiming  such  estate,  and  the  trustee's  husband  tl  e 
only  person  claiming  the  trustee's  estate.    lb: 

Set  Witness  4;  Chancery  14,  23,  27.   EsTOPrr.L  1,  2;  Phobatb  Court, 

EXEJITT. 

1.  When  one  sells  property,  a  part  of  which  is  exempt  and  a  part  non- 
exempt,  iin  amouut  of  the  deht  equal  to  the  value  of  the  exempt  part  cannot 
be  attached  by  ti  ustee  process.    HuttU  v.  KetUy,  203. 

2.  It  in  suck  case  there  was  no  fr.iud,  ai.  I  it  was  the  understanding  be- 
tween the  parties  that  a  debt  due  from  ihe  vendor  to  the  vendee  should  be 
paid  out  of  the  nou-exerapt,  it  will  be  so  applied,  and  only  the  balance  held. 
lb. 

8,  Nor  can  the  avails  of  exempt  property  be  reached  by  trustee  process, 
although  the  debt  assumed  (lie  form  olftl'/e  annuili/ ;  and  the  defendant 
had  left  the  State  to  reside  in  New  Ilanipshire.    lb. 

4.  It  will  not  be  presumed  that  defeudnnt  had  exempt  property  of  the 
same  kind  in  Xew  Hampshire,    lb. 

EXONEUETUR.    See  Hail  2. 

EXTENT. 

1.  An  extent  is  not  returnable ;  and  when  an  ofucer  sella  the  propeiiiy  of 
a  delinquent  tax  cullector  on  an  extent,  no  return  is  lequired  ;  and  hia  doings 
under  it — us  that  the  sale  was  adjourned  to  another  place  than  the  one  where 
it  had  been  advertised — may  be  shown  by  parol.  If  he  makes  a  return,  and 
his  proof  is  variant  from  it,  it  affects  its  credibility,  and  not  its  admissibility. 
llackelt  V.  Ami-I'ii,  i^2. 


2.  A  town  cannot  hold  the  bodj  of  a  delinqueQt  collector  on  an  extent, 
and  at  the  sctnie  time  sustain  an  action  on  his  bond.  Set  Collkctor  and 
p,  92. 

See  Evidence  20. 

EXTRA  ISTEREST.    See  Mortgaob  13,  10. 

FACTS,  referee  should  find.     See  Usury  and  p.  314. 

"        law  and  fact.    See  Sale  8  and  p.  QOi. 

"        See  Pbagticb  10. 
FALSE  REPRESENTATION'S.    See  Sale  2. 
FEES.    See  SHERtpr  2. 


1.  Adjoining  land  owners  mAj  make  a  parol  agreement  m  to  a  division 
fence  that  is  binding  on  thrmaelves  until  repudiated  ;  and  on  their  grantees, 
if  recognized  and  acquiesced  in  by  them.    Blood  -r.  Spauli/ing,  422. 

2.  It  is  the  duty  of  the  tenant  to  keep  the  division  fence  in  repair;  and 
for  want  of  it  an  action  should  be  brought  against  him,  and  not  Hgainst  the 
landlord.    See  Landlord  and  Tbxant  and  p.  422. 

See  Trebpasb  4,11. 

FIXTUREa    See  Trespass  2, 3. 

FOREIGN  CREDITOR.    Sre  Bankkkptcy  4. 

FORBEARANCE  of  opposition  to  probate  of  will.  See  Fhacds, 
Statute  of.  • 

FORFEITURE,  of  charter.  See  Trust  Compauy;  Watbr  Couhse 
AMD  Watbr  Rights. 

FORFEITURE,  conditional  deed.    See  Cuascery  8. 

"  perpetual  lease.     See  Lease,  Perphtual. 

"  bail.    See  Uortoaoe  1. 

FRAUD. 

1.  The  title  to  property  does  not  pass  nhen  possession  is  obtained  by 
fraud;  thus,  the  defendant  falsely  representing  himself  to  be  one  of  a  firm 
of  produce  commission  merchants  in  Boston,  induced  the  plaintiff  to  seiid 
poultry  to  said  firm  to  be  sold  on  commission,  with  the  fraudulent  purpose 
of  obtnining  it  without  paying  for  it;  Held,  that  the  property  did  not  pasn, 
and  that  trover  would  lie  for  the  conversion.    McCrUla  v.  Allen,  605. 

See  Bankruptcy  6;  Evidencb  11,  15;  Estoppel  2;  Sheriff  3; 
Practice  15;  Ciiaxckry  20;  Sale  2. 

FRAUD    IN    LAW.      See  Attachment;    Bankruptcy;  Cuakoe  Of 

PuSSEtSION;   LiBN. 


FRAUDS,  STATUTE  OF. 

1.  The  plaintiS'3  house  being  mortgaged,  he  entered  into  i  parol  contract 
witli  the  defendaot  to  purchase  the  mortgage,  sell  the  liouee,  and  after  astis- 
fjing  the  mortgage  debt,  coats,  &C.,  to  pay  the  balauce  to  the  plaintiff. 
The  defeiidaut  purchased  as  agreed,  foreclused,  and  sold  th«  house,  the 
plaintiff  in  reliance  on  the  contract  allowing  the  equity  of  redemption  to  ex- 
pire ;  Hrtjl,  that  the  plaintiff  in  assumpsit  could  recuver  the  balance-,  that 
tlie  contract  wan  not  within  the  Statute  of  Frauds,  in  that  it  was  ndt 
for  the  sale  o(  lands  or  an  interest  in  or  concerning  them,  and  could  be 
completely  performed  within  one  year  ;  that  parol  evidence  was  admissible 
to  prove  the  contract.     McGinnit  y.  Coot,  30. 

2.  ExcccTOR,  Prouibe  of,  Wren  Ohioikal.  The  oral  agreement 
of  an  executor  to  pay  one  of  the  testator's  beirs-at-Iaw  a  certain  sum  in 
consideration  that  be  would  forl>ear  further  opposition  to  the  probate  of  the 
will  is  an  original  agi'eement,  not  within  the  statute ;  and  the  consideration 
is  sufficient.     BtUotei  \.  Soieles,  164. 

-t.  Collateral  Aoreehent.  The  guaranty  of  a  future  liability  is 
within  the  statute;  thus,  C,  ason-iu-law  of  the  defendant,  was  about  to  erect 
a  house,  and  wished  to  purchaee  doors,  windows,  8ic.,  for  the  same.  Fur 
this  purpose  the  two  went  to  the  plaintiffs'  place  of  business,  bad  a  conver- 
sation with  them,  and  the  result  was,  the  articles  were  delivered  from  time  to 
time  to  C,  on  hie  order,  and  charged  to  him.  The  referee  found  that  tlie 
plaintiffs  understood  '*  that  whatever  C.  ordered,  the  defendant  would 
guarantee  the  payment  of,"  and  would  not  have  sold  except  for  such  under- 
stauding.  But  later  ou  in  the  report,  it  was  found  that  the  "plaintiffs  un- 
derstood that  they  were  to  collect  the  same  of  C,  if  possible,  and  that  the 
defendant  was  only  liable  to  pay  the  same  in  case  "  it  could  not  be  collected 
of  C.i  Held,  that  the  defendant's  contract  was  collateral  to  that  of  C,  and, 
therefore,  within  the  statute,  although  prospective.  Mtad,  itaton  ^  Co.  v. 
Waltoit,  426. 

!>et  CiiANCERV  ID,  S2. 

FRAUD,  ACCIDENT  AND  MISTAKE  STATUTE. 
A  petition  under  the  fraud,  accident,  and  mistake  statute — R.  L.  s.  1420 
— must  ba  verified  by  the  oath  of  one  having  personal  ktiow*ledge  of  the 
facts  alleged.  The  oath  of  the  petitioner's  attorney,  "  according  to  his  best 
knowledge,  information,  and  belief,"  ia  not  sufflcietit.  WoodtoMih  v.  Cult- 
man,  368. 

FRANCHISE,  forfeiture  of.      See  Trust   Compa.sy;   Water  Coubsb 
ANi>  Rights. 
GROWINR  TREES,  sale  of.  Stt  Cbakcery  19. 
Grantees,  affected  with  notice.    See  Ciiancfrv  IS. 


GUARDIAN. 

A  former  guardiau  o[  tlie  plaintilTs  ward  pledged  to  the  (ler«ndant  bntik 
to  secure  his  owii  note  two  negotiable  bonda  owned  by  the  ward,  on  which 
bonds  mas  an  endorsement  tending  to  show  the  ward'a  ownership,  and  wiiich 
was  seen  by  the  cashier  at  the  time  of  the  negotiation  ;  Held,  (a)  that  the 
defendant  was  not  entitled  to  the  protection  of  an  innocent  purchaser;  ihnt 
it  WHS  put  upon  inquiry,  mid  that  it  was  not  sufGcient  to  only  inquire  of  ihe 
guai'dian  ;  (fr)  that  the  plaintiS  could  recover  the  bonds  in  an  action  of  re- 
plevin ;  (c)  that  the  settlement  of  thp  guardian's  account  in  the  Probate 
Court  did  not  affect  the  title  to  the  bonds.     Langdon  v.  Baxter  NaL  Bank,  1. 

GUAEANTY.    Set  Amesd 


HABEAS  CORPUS. 

1.  The  relator  was  nrrested  by  an  officer  charging  him  with  being  intoxi- 
cated, and  bi-ought  before  a  jnatiee  oi  the  peace  to  disclose  the  person  of 
whom  he  obtained  his  liquor,  lie  disclosed,  that  lie  was  not  intoxicated, 
that  he  had  not  drank  any  intoxicating  liquor  on  the  day  of  his  arrest,  and 
offered  other  testimony  than  his  own  to  prove  that  fact ;  but  the  justice  re- 
fused to  bear  it,  and  comtnitted  him  to  jail  until  he  would  disclose ;  Held, 
that  the  imprisonment  was  illegal,  and  t)iat  the  relator  was  entitled  to  be 
discharged  on  habeas  lorpui.     In  re  Hardigan,  100. 

3.  The  justice  should  have  first  determined  whether  the  relator  was  in 
such  a  Etate  of  intoxication  as  to  disturb  the  public  peace  ;  the  officer's  re- 
turn was  not  conclusive  of  that  fact,  and  the  relator  had  a  right  to  meet  it 
with  contradictory  proof,  which  it  was  the  duly  of  the  justice  to  hear,     lb. 

3.  In  a  habeas  corpus  hearing  the  rights  of  the  relator  are  not  dependent 
upon  the  otBcer'a  return;  but  under  the  statute — R.  L.  s.  13Sd — he  may 
deny  the  return,  and  allege  other  material  facts;  thus,  the  return  showed 
that  the  justice  found  that  the  relator  "  had  been  intoxicated,  and  had  dis- 
turbed the  public  peace,"  but  the  Siipi-eme  Court  And  from  tlie  facts  alleged 
in  the  relator's  complaint  that  he  was  not  intoxicated.    Jb. 

HARMLESS  ERROR.    5m  Error,  Harmless. 

HEIR,  absent,  rights  of.    See  Pkobate  Court  1  and  p.  115. 

HIGHWAY. 

1.  Pent  Road.  Selectmen  can  lay  out  a  pent  road  for  winter  use  over 
one  man's  land  to  another  man's  wood  lot,  although  it  is  laid  for  the  special 
convenience  of  the  owner  of  such  lot.     Brock  y.  liamet,  172. 

2.  The  road  may  terminate  at  the  farm  line  of  such  owner,  instead  nf 
being  extended  to  his  buildings.     lb. 

3.  The  fact  that  one  of  the  petitioners  was  not  a  freeholder  does  not 
affect  the  actiou  of  the  selectmen  in  establishing  tlie  road.    lb. 


INDEX.  689 

4.  When  notice  haa  been  giren,  and  a  party  app«Ara  before  selectman  on 
aqnestion  of  laying  a  highway,  and  niakea  no  Dbjeclion  tu  tlie  tufficienry  of 
the  notice,  he  waives  the  objection,    lb. 

5.  Waddeir*  Appeal,  84  Pa.  St.  90 — a  mere  private  way — distingnished    16. 

6.  Wlien  a  road  is  established  over  mortgaged  premises,  the  statute — R. 
L.  a.  2933 — affords  ample  remedy  to  the  mortgagee,    lb. 

7.  Highway  Tax — Overpatmknt.  Wlien  one  has  overpaid  his  highway 
tax  the  only  remedy  he  baa,  is  i^fforded  him  by  statute, — R.  L.  a.  306(1,— viz.: 
to  have  a  credit  for  the  succeeding  tax,  until  demand  and  refusal  of  guih 
application,  or,  until  he  has  ceased  to  be  a  higliway  tax-payer  in  the  town. 
Claud  V.  Norwich.HS. 

8.  HiOHWAT  Surveyor.  Under  the  statute, — R.  L.  a.  31)61, —  a  high- 
way surveyor  cannot  recover  for  an  over-expenditure  of  the  tax  committed 
to  him,  although  tbe  selectmen  had  allowed  him  the  greater  part  of  it.    lb, 

9.  Tlie  petitioner,  being  dissatisfied  with  the  action  of  the  selectmen  in 
laying  a  highway,  petitioned  the  County  Conrt  for  commissioners ;  and  the 
question  was,  whether  the  petition  would  lie,  and  this  turned  on  the  question, 
whether  the  selectmen  had  laid  out  a  new  highway,  or  merely  ordiife4  pV-.  - 
structions  to  be  removed  from  the  old  one ;  HeM,  (a)  that  the  precise  woi'ds 
of  the  statute  nre  not  esgentini  in  an  order  establishing  ahtghwRy;  but  an 
equivalent  eipi-esaion  is  sufficient ;  (&)  neither  a  surrey  nor  tender  of  laud 
daninges  is  necessary,  when  a  former  owner  had  dedicated  the  land,  also 
caused  a  survey  and  record  thereof  to  be  made,  where  the  order  referred  to 
and  adopted  such  survey ;  ('')  nor  is  the  case  affected  by  a  failure  to  follow 
the  statutory  requirements  as  to  width  of  the  highway,  or  to  mabe  its  ferini'ni 
certain.     Wmooiti  Lumber  Co.  v.  CulchMer,  53S. 

10.  CouMissioKRRS — FvtDRKCR.  Evideuce  is  admissible  on  a  hearing 
before  commissioners  appointed  under  the  act  of  1863,  Ko.  16,  for  the  appor- 
tionment of  expenses  in  repairing  a  highway  and  bridge,  among  ihe  towns 
to  be  benefited,  to  prove  the  burdens  of  taxation  to  whicli  the  defendant 
towns  were  suhji^cted  in  the  support  of  their  respective  highways  and 
bridges,  for  the  pnrpose  of  determining  whether  tbe  complainani  town  was 
excessively  burdened.     Weybririge  v.  Addison  el  ol.  S69. 

11.  The  "opinion"  of  the  commissioners  mentioned  in  II.  L.  ss.  2075-R 
formed  bj  an  ex  parte  examinntion,  is  but  a  prelimiuary  one  for  citing  iu  the 
towns  to  be  benefited ; — not  Che  conclusive,  judgment  opinion,  in  Hccordance 
with  which  tlie  report  is  to  he  made.  Notice  must  be  given ;  and  afterwards 
the  towns  deemed  to  be  benefited  are  to  be  heard  on  every  msterial  ques- 
tion ;— as,  whether  they  should  bear  any  part  of  the  expenses ;  whetlier  the 
complainant  town  was  excessively  burdened ;  what  the  ability,  indebtedness, 
populatioQ,  grand  list,  flic.    tb. 

12.  IIianWAY  Tax— Warrant.  It  was  held  that  an  old  warrant,  made 
by  alterations  to  serve  as  such  to  several  successive  tax  bills,  which  warrant 
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was  dated  in  1882,  and  intended  by  the  selectmen  to  apply  to  the  (ax^ill  of 
that  ye.ir,  was  ioapplicnble  to  the  tax-bill  of  18S1;  and  that  the  defendant 
collector  could  not  justif  j  under  it  the  taking  of  a  tax-payer's  properly  to 
pay  a  tax  of  1681.    Eawell  v.  Horton,  81. 

Set  Railroad  1 ;  Mastkk  and  Seevamx. 
HOMESTEAD. 

1.  Oiia  cnnnot  have  a  homestead  in  mere  land ;  nor  in  land  witli  no  . 
buildings  but  a  barn  on  it;  a  dwelling-liouse,  onned,  used,  or  kept  by  the 
housekeeper  as  a  home  forliimself  and  family,  is  the  first  essential  of  a  home- 
stead; thus,  the  defendant's  husband,  living  with  her  in  her  house,  and 
owning  land  contiguous  to  that  of  his  wife,  mortgaged  the  same  without  her 
joining  in  the  deed.  A  barn  was  the  only  building  on  his  land;  which  land 
he  used  in  connection  wilh  his  wife's  house  as  a  home  for  his  family.  On  a 
foreclosure;  Held,  that  the  husband  never  bad  a  homestead  in  hia  laud; 
and,  that,  therefore,  his  widow  could  not  hold  one  in  it.     Ricey.  Rudd,  6. 

S.  The  defendant  owned  two  lots  of  laud,  one  containing  an  acre  and  ft 
half  witli  a  house  on  it  kept  for  his  home,  worth  $150,  and  the  other  lot, 
forty  rods  distant,  kept  and  occupied  na  a  part  of  the  homestead,  worth  $S50, 
audsoldboth;  iic/i/,  that  titlH)  were  exempt;  as  the  homestead  included  not 
only  the  house  a:id  lot  on  which  it  stood,  but  950  in  value  in  the  other  lot. 
HattU  V.  Kdlty,  393. 

See  pROltATK  CuoitT  12 ;  Chancekt  16. 

HUSBAND  AND  WIFE. 

1.  The  bill  alleged,  that  the  materials  used  in  the  erection  of  the  vife'a 
house  were  procured  by  the  husband  at  the  request  of  the  wife,  that  th« 
orator  supposed  the  honse  was  owned  by  the  husband,  and  that,  through 
this  misunderstanding  as  to  the  title,  the  charges  were  made  to  the  husband; 
Held,  on  demurrer,  that  a  bill,  brought  to  compel  payment  of  the  wife, 
should  be  dismissed.     GarUy  r.  Wilder  and  Wife,  230. 

2.  A  hnaband  cannot  sustain  an  action  of  trespass  and  trover  in  his  own 
name  for  the  conversion  of  his  wife's  property.     Hachelt  v.  Htinill,  442. 

See  IsauRAKCK,  Lifk;  Witness  4,  5;  MoRTaAOS  7, 13,  18;  Cuattel 
Mortgaok4;  EvjdbkcuQ. 

IMPRISONMEST,  ILLEGAL.    Sm  Habeas  Corpus. 

IMPLIED  PROMISE.    S«Sale7. 

IMPLIED  WARRANTY.    See  Sale  2. 

INDEX.    See  MoBTOAai  8  and  p.  207. 
INFANT. 

1.  The  defendant  while  an  infant  executed  the  note  in  contention  for  a 
horse  ;  and  before  he  aiiained  hii  majoriiy  rescinded  the  contract,  tendered 


the  horse  to  the  payee, — which  was  refoeed, — anci  demanded  the  note ;  Held, 
in  an  action  on  tlie  note,  thtit  the  defendant  could  avoid  his  contract  vjhUe 
under  age ;  and  that  the  avoidance  and  tender  annulled  it  on  both  sides  ah 
initio.     Iloyt  v.  Wilkinson,  401. 

2.  If  the  plaintiff  desired  to  raine  the  point  tbat  it  could  be  fairly  inferred 
from  the  defcDdaut'e  rejoinder  (which  cannot  be)  that  he  kept  the  horfie  so 
long  as  to  amount  to  a  waiver  of  the  avoidance,  and  hence  an  affirmance  of 
the  contract,  be  should  have  sur-rejoined  instead  of  demurring.    lb. 

INJUNCTION.    See  Chancery  19,  25,  26. 
INNOCENT  MISTAKE.    Ste  Estopfki.  2. 

INNOCENT  PURCHASER.     See  Negotiable  InaTBUMKNTg;  Lien. 
INQUIRY,  PUT  ON.    Being  in  possession  of  real  estate,  safficient  to 
put  creditors  on,  111. 
INQUIRY,  PUT  OS.    See  Negotiable  Insthcmekts. 

"  "  5m  Chamcbrt  18. 

INSOLVENCY.     See  Baseroptcy  ;  Trust  Company. 
INSOLVENT  DEBTOR,  cannot  control  suits.    Su  Bankruptcy  3. 
INSOLVENT  TRUST  COMPANY.    Sn  Trcbt  Company. 
INSPECtOR  OF  FINANCE.    See  Trust  Company. 

INSURANCE. 

1.  Waiver.  A  waiver  is  an  intentional  relinquishment  of  a  known 
right;  thna,  when  the  company's  special  ag«nt  sent  to  adjust  the  loss  de- 
clared: "That  the  claim  was  worthless,  and  that  the  loss  would  not  he  paid, 
because  he  burned  the  property,"  but  the  referee  found,  that  the  agent  did 
not  intend  to  waive  the  proofs  of  loss,  that  the  plaintiSs  did  not  underttand 
that  they  were  waived,  and  were  not  misled  as  to  furnishing  such  proofs,  it 
via*  helit  that  there  was  no  waiver.  Pindaien  {f  Wife  V.  Melmpole  P.  Ins. 
Co.  520. 

2.  Agent.  But,  where  the  property  destroyed  was  owned  by  a  married 
woman,  and  her  husband  signed  and  awore  to  the  proof  of  loss  as  her  agent, 
and  on  objection  by.  the  company  to  such  proof,  be  offered,  if  the  company 
would  return  the  proof  received,  to  have  it  corrected  and  executed  by  liis 
wife,  and  thereupon  the  defendant  refused  to  return  it  for  amendment,  or  to 
specify  other  defects,  it  uoa  A«U  tliat  such  conduct  ought  to  be  accounted  a 
waiver,  or  an  estoppel.    Ih. 

8,  Under  the  conditions  of  this  policy,  and  the  facts,  that  the  husband 
procured  and  paid  for  the  insurance,  as  his  wife's  agent,  that  he  as  such 
agent  transacted  all  the  business  connected  with  the  purchase  and  mannge- 
ment  of  the  property  insured,  and  that  his  wife  had  no  personal  knowledge 


u  to  the  propertj,  the  conrt  think  the  proof  of  loss,  though  executed  by  Bocb 
agent,  n'as  sufficient,    lb. 

INSURANCE,  LIFE. 

1.  Where  no  fact  is  shown  aa  to  the  wife,  as  that  she  was  insane,  or  no 
invalid,  the  presumption  is,  that  the  husband  has  an  insarahle  interest  ic  her 
life.     Currier  T.  Continental  Life  Int.  Co.  496. 

2.  The  question  being  whether  the  plaintiff  had  pud  a  preminni,  aud  the 
defendant  having  issued  a  receipt  for  the  same  by  order  of  a  court  of  equity 
in  New  Hampshire;  //c/J,  that  the  receipt  was  sufficient  proof  of  payment, 
and  therefore,  that  it  was  immaterial  whether  the  record  of  the  proceedings 
in  Bud  court  was  properlj  authenticated  or  not.    lb. 

3.  A  policy,  indorsed  with  the  words,  "  with  profits,"  ia  sufficient  proof 
that  the  plaintiff  is  entitled  to  profits,  and  the  admission  of  other  evidence  to 
show  the  same  fact,  if  error,  waa  harmless.    lb. 

i.  The  company  is  entitled  to  deduct  an  unpaid  premium  not«  from  the 
amount  of  the  policy,    lb. 

INTOXICATING  LIQUOR.    S«  Cbimikal  Law. 

INTEREST.  Sm  Railboad  &  ;  Exkcutods  akd  Aduikistratobb  2 ; 
Chakcebt  8. 

IXTEREST,  EXTRA.    S«  Moktoaok  13,  14. 

JEOPARDY.    See  Crikinal  Law  10. 

JUDGE.     See  Makdamits. 

JUDGMENT,  of  justice  of  peace.     See  Audita  Qhkrila. 

JURISDICTION,  question  of,  may  be  raited  at  any  stage  of  the  proceed- 
ings, 191. 

JURISDICTION  of  justice  of  the  peace  in  cases  of  assault.    5m  Criu. 
Law  and  p.  676. 
<■  In  actions  of  trespass  and  case — title  to  land.     See  Jus- 

tice OF  Peace  and  p.  187  ;    also  Audita  Qderkla 
and  p473. 

JURISDICTION  defined,  p.  609. 

See  Trust  Compant  ;  Water  Course  ;  Chahceby  20, 27 ;  Practicb  13. 

JUROR,  presumed  to  be  competent.    See  New  Trial. 

JURV,  organization  of.     See  Practice  12. 

JUSTICE  OF  PEACE. 

1.  Under  the  statute— 88.  821,  912 — a  justice  of  the  peace  has  not  juria- 
diction  in  an  action  on  the  case,  where  tlie  title  to  land  is  concerned,  al- 
though the  count  be  joined  with  one  in  trespass  on  the  freehold,  and  the  sum 


in  demand  does  not  exceed  twenty  dollars.  Ross  J.,  dissenting.  French  \. 
HoU,  187, 

2.  When  of  tiro  coanta — treapaas  and  case — a  justice  has  jurisdiction  of 
only  tlie  count  iu  trespass,  be  cannot  amend  himself  into  jurisdiction  by 
striking  out  the  count  in  cue.    Jh. 

8.  A  jurisdictional  quaation  can  be  raised  at  any  time.  Nor  does  a  par* 
ty  waiTe  his  ritjht  to  raise  it  in  the  County  Court  by  pleading  to  issue  in  the 
justice  court  after  his  motion  to  dismiss  had  been  orermled.    lb. 

4.  Can  impose  a  fine  of  920  in  prosecutions  for  assault  See  Crim.  Law 
1  and  p.  67  S. 

6.  The  judgment  of  a  juslice  of  the  peace  in  an  action  on  the  case, 
where  the  title  to  land  is  conceniecl,  may  be  set  aside  on  audita  querela.  See 
Audita  Qubrela.     Railroad  Co.  v.  BnuA,  472. 

6.  A  justice  of  the  peace  has  nob  jurisdiction  in  an  action  on  the  case, 
when  it  is  averred  in  the  declaration,  that  the  plaintiS  has  been  damaged, 
both  in  Aif  cellar  and  tenement,  and  tn  hitdrugi  and  nedleinet  in  his  snid  cellar, 
&c.,  by  reason  of  the  defendant's  nagtigeuce  ID  constructing  its  railroad, 
whereby  the  water  waadiverted  irom  its  natural  channel  into  said  cellar.  lb. 

See  Habeas  Corpcs;  Audita  Querkla;  Criminal  Law. 

LAKE.    See  Constitutional  Law. 

LAND,  what  is.    5m  Taxation  4 ;  MoRTOAai  2. 

LAND  DAMAGES.     Sm  Railroad  5. 

LAND,  TITLE  TO,  CONCERNED.     Sm  Justicb  of  Prack. 

LANDLORD  AND  TENANT. 

1.  It  is  the  duty  of  a  farm  tenant  by  force  of  law  to  make  all  needed 
current  repairs  on  the  fences  ;  and  if  they  are  not  kept  in  lawful  condition, 
'  it  is  his  fault,  and  not  the  landlord's;  and  an  action  cannot  be  maintained 
against  the  landlord  by  an  adjoiniug  land  owuer,  whose  colt  escaped  through 
BD  insufficient  diTision  fence,  and  sti-ayed  on  to  the  railroad  track,  and  was 
there  injured.  And  this  is  so  although  the  fence  was  in  the  name  condition 
at  the  time  of  the  accident  as  when  the  tenant  went  into  possession.  Blood 
T.  Spaulding,  422. 

Sec  Liask,  Perpetual;  Leased  Quarry;  Taxations. 

LEASE.    See  Sale  (conditional). 

Lease,  Perpetual,  Forpeiture.  The  failure  of  a  tenant  under  a 
perpetual  lease  from  the  selectmen  of  a  town  to  pay  rent  according  to  lAe 
terms  of  the  lease,  or  a  neglect  by  the  tenant  to  pay  when  the  reut  was 
called  for,  does  not  work  a  forfeiture,  no  legal  demand  having  been  make  (or 
the  rent  on  the  very  day  it  became  due  and  at  the  very  place  when  payable. 
Wtllard  y.  Benton,  280. 


LEGATEE.    See  Chanckrt  20. 

"  may  sustain  bill  in  equity  to  recover  legacy,  Khao.    5m 

Chancery  27  and  p.  411. 
"  when  not  a  witness.    Set  Evidekck  9. 

LEX  LOCI.     See  Contract  1. 
LESSEE.    See  Railroad  8  ;  Trespass  4. 
LIBEL. 

1.  In  an  action  for  libel,  it  is  not  sufficient  for  the  defendnDt  to  justify 
the  very  words  as  published ;  but  he  must  justify  them  in  the  seuse  alleged 
in  the  declamUoD  under  iDiiueodoes,  when  the  iuimeudoes  faii'ly  eiplahi 
them  ;  thus,  the  plaintiff  was  Chief  Judge  of  the  Supreme  Court ;  the  publi- 
cation contsiued  the  following:  " He  has  Teceioed  presenlt and faoon  from 
landing  Ikiganla ;"  the  innueudo,  oi'  explanation  giren  to  tliese  words  in  the 
declaration,  was,  "  me^ining  tliereby  that  the  plaintiff  was  guilty  of  bribery 
in  liis  said  office,"  &a.  The  plea  justified  the  words  as  true ;  but  did  not 
justify  them  in  the  sense  charged  by  the  innuendo.  Held,  that  the  plea  was 
defective;  that  the  words. aided  by  the  facts  alleged  in  the  plea,  were  sus- 
ceptible of  the  manning  given  to  thera  in  the  innuendu;  and  that  it  was  for 
the  jury  to  say  whether  tliey  were  used  in  that  sense  or  not.  Rsgce  v.  Mo- 
loney, 8'2j. 

2.  Nor  does  the  concluding  allegation  in  the  plea,  that  the  defendant 
"did  publish  ihe  said  words  of  and  concerning  the  said  plaintiff  as  in  said 
first  count,"  &c.,  amount  to  a  justiliciition  of  the  words  in  the  sense  im- 
puted to  them  in  the  innuendo;  because  if  the  defendant  intended  to  charge 
the  plaintiff  with  bribery,  and  wished  to  justify,  the  justification  should  be 
in  clear  and  unequivocal  terms.    Jh. 

LIEN. 

1.  A  and  B  were  tenants  in  common  of  a  horse  kept  by  B  on  A's  farm. 
A  sold  his  hnlf  to  B,  and  took  a  lien  on  the  whole  horse  as  security,  which 
lien  was  seasouably  recorded.  B  subsequently  sold  the  horse  to  II,  who  pur- 
chased without  notice;  aud  II  sold  to  the  defendaut,  who  purchased  with 
notice  of  A's  lien ;  IMd,  that  any  notice,  which  the  defendaut  had,  did  not 
affect  bis  rights,  as  he  derived  his  title  from  a  bonafde  purchaser  [  and  that 
A  could  not  eustain  replevin,  as  he  and  the  defeudaut  were  tenants  in  com- 
mon.    Barber  v.  HkhardaoD,  408. 

2.  It  was  incumbent  on  the  plaintiff  to  show  that  H  had  notice ;  and  if 
theie  was  any  evidt-nce  tending  to  show  notice, — the  court  held  there  was 
none, — it  should  have  been  submitted    to  the  jury.    lb. 

See  Chattel  Moiitoaoe;  Sale  (conditional sale)  and  p.  232. 
LIFE  ANNUITY.     i«  Exempt  3. 
LIFE  I>TSURAN'CE.    See  Iksurakce. 


LIMITATIONS,  STATUTE  OP. 

1.  A  temporary  absence  does  not  arrest  the  riinning  of  the  Btntute,  bo 
long  as  a  residence  is  retained  in  thia  State ;  thus,  the  defendant,  having  a. 
residence  here,  and  leaving  his  family  here,  went  into  Nev  York,  and  was 

absent  several  years  for  biisiae^  purposes,  without  intending  to  acquire  a 
new  residence  or  to  abandon  the  old  one.  lie  waa  frequently  here  with  his 
family,  and  his  pre*ence  could  have  been  easily  ascertained;  but  his  wife 
was  with  him  in  New  York  a  small  portion  of  the  time;  they  kept  house  there  / 
one  winter ;  he  paid  taxes  there,  and  voted  there  once ;  TitU,  that  the  run- 
ning of  the  statute  was  not  arrested.     Jiuiland  Marble  Co.  v.  BlUs,  S3. 

2,  The  Statute  of  Limitation— U.  I.,  s,  970— is  not  a  defence,  when  the 
cause  of  action  accrued  in  another  State,  unless  bolii  parties  resided  thei'e  nt 
the  time  the  cause  of  action  accrued  ;  thua  the  plaintifi  resided  in  Ohio,  and 
the  defendants  in  Pennsylvania,  when  the  debt  was  coutrscted,  tlie  residence 
of  neither  party  having  been  changed  ;  Held,  that  the  statute  was  not  a  bar. 
Troll  V.  flanauer,  139. 

,  3.  Money  looned  may  be  properly  charged  on  book  ;  irnd,  it  so  ehsrged, 
and  there  is  an  implied  understanding  between  the  parties  that  the  loan  is 
lo  be  a  part  of  their  mutual  deallnfis  end  to  affect  tjie  general  balance,  it 
is  in  fact  a  credit,  and  has  the  same  effect  on  the  Statute  of  Liniitations  as 
any  payment  Plimpton  v.  GUaton,  804. 
Stt  Chakcbrv  28 ;  Mahdahcs  3  ;  JloaTOAOX  9. 


A  lister  can  recover  only  such  coin]«nsation  for  his  services  as  the  town 
votes  him,  in  a  case  where  long  usage  is  not  an  element.  Bamu  t.  Bakers- 
Jidd,  875. 

Ste  Taxation  ;  Criminal  Law  II  (perjury)  aud  p.  86. 

LIST.     See  Taxatio.-(. 

LOGS,  floating.     See  Constitutional  Lav/. 
"        sale  oi.     See  Attachmkn't  3. 

MALICE.    See  Trespass  6. 

MALTCIOUS  PROSECUTION.    Set  Audita  Querela  3. 

MANDATE.    See  Chanxkry  2,  3. 

MANDAMUS. 
1.  A  judge  of  the  Supreme  Court  can  legally  make  an  order  for  the  re- 
turn of  B  petition  for  a  writ  of  mandamui  and  for  filing  an  answer  thereto, 
although  the  proceeding  was  in  favor  of  a  town  to  compel  a  corporation  to 
pay  a  tax,  in  which  town  the  judge  was  a  tax-payer, — as  it  was  a  ministerial, 
not  a  judicial,  act.    Si.  Albant  v.  National  Car  Co.  S8. 


S.  A  writ  of  mandamut  is  the  proper  process  to  compel  the  clerk  of  a 
municipat  court  to  rumUh  certified  copies  of  its  records.  SiiUt  v.  Meagker 
tt  at.  398. 

3.  There  is  do  St&tale  of  LitnitatioDS  that  bars  the  right  to  prefer  a 
petition  for  a  writ  of  mandanaa.    Ih. 

See  Taxatiox. 

MARRIED   WOMAN. 

The  bill  alleged,  that  the  materials  used  in  the  erection  of  the  wife's 
house  were  procured  by  t^e  huHband  at  the  request  of  the  wife,  that  the 
orator  Bup|>osed  the  Iiouse  was  owned  by  the  husband,  and  that,  through  this 
niisuiiderstandiug  as  to  the  title,  the  charges  were  made  to  the  husband ) 
Helil,  on  demurrer,  that  a  bill  brought  to  compel  payment  of  the  wife 
should  be  dismissed.      Gorily  y.  Wilder,  iZ9. 

Set  Husband  ai(d  Wife;  Chaxcert  14,34;  Mortoage  7,  It,  16; 
Chattel  Murtgagb  1 ;  Insurance  ;  Witness  ;  Executors  akd  Ai>- 
HiKiBTRAToiisS,  6;  Trespass  3;  £riDEKCB9;  Homestead  1. 

MAItSUALINO  SECURITIES.    See  Mortqage  10. 

MASTER  AND  SERVANT. 

The  plaintiffs  horse  was  frightened  at  a  steam  shovel,  and  ran,  throwing 
the  plaintiff  out  of  his  carriage,  who  thereby  i-eceived  the  injury  complained 
of.  The  shovel  was  located  on  the  defendant's  land,  used  to  obtain  gravel 
to  ballast  its  road-bed,  near  the  highway  in  which  theplaintiff  was  travelling. 
The  defeJidaiit's  evidence  tended  to  show  that  the  shovel  was  operated  and 
wholly  controlled  by  one  M,,  an  independent  contractor  and  bis  servants,  al- 
though itA  use  was  contemplated  when  the  contract  was  made;  and  the 
question  being  whether  the  defendant  or  M.  was  liable,  the  court  charged  in 
effect,  that  tlie  defendant's  liability  was  co-exlensive  with  that  of  M.,  if  it 
was  part  of  the  i^reement  that  the  shovel  should  be  used  iu  doing  the  work  ; 
Held,  error,  that,  the  work  being  lawful,  and  the  shovel  not  a  nuisance,  until 
it  became  such  by  ne^'ligent  we,  tlie  defendant  was  not  liable,  unless  the  re- 
lation of  roaster  and  servant  existed  between  it  and  those  operating  the 
shovel;  uulcss  it  not  only  prescribed  the  end,  but  directed  the  means  and 
metliods ;  and  that  the  inquiry  was,  whether  the  defendant  or  M,  was  the 
principal  or  master  in  operating  the  shovel ;  if  M.,  and  it  became  a  nuisance 
through  his  negligence,  he  alone  was  liable,  although  it  was  understood  by 
the  defendant,  iu  making  the  contract,  that  the  shovel  was  to  be  used. 
Bailei,  V.  7'ke  Troy  ^  Boslon  It.  R.  Co.  252, 

See  Negligence. 

UAXIMS :     Qai  faeit  per  alivm,  facit  per  te,  527. 

■'  Cuicunque  aliquie  quid  concedil  conctdere  vidttur  el  id  nn«  qvo 

ret  if  a  esse  non  potuii,  211. 


INDEX. 


MENTAL  CAPACIIT,  teaUtor.    Stt  Evidekcb  7. 
MILL  DAM.     5m  Watbb  Couxsk  akd  Water  Riohts. 
HINOLt.    Sti  Chanoert  20. 

MISTAKE.    Set  Chancbry  29 ;  Pbaoticb  18,  21 ;  Fraud,  Accidbmt  ; 
Estoppel  2;  Husband  and  Wifb. 
MORTGAGE.    Sm  Highway  6. 

"  diacharga  of.     See  Chamcbrt  82. 

MORTGAGE. 

1.  Bail,  Securitt  For.  The  mortgage  was  executed  to  secure  the 
petitioner  for  becoming  bait  by  way  of  recotfoizance  for  the  mortgagor's  son, 
who  liad  been  indicted.  On  failure  oi  the  hoq  to  appear  at  court,  the 
bond  was  forfeited,  judgment  rendered  thereon  without  jcire  faciat  proceed- 
ings, an  execution  issued,  and  the  amount  was  paid  by  the  petitioner ;  Held, 
on  a.  proceeding  to  foreclose  the  mortgage,  that  it  is  immaterial  nhethar  the 
judgment  for  the  penalty  and  the  execution  were  roid,  as  that  objection  is 
merely  technical,  and  the  petitioner's  liability  would  continue ;  nor  was  the 
petitioner  bound  to  delay  pajinent  that  a  motion  to  chancer  might  be  inter- 
posed.    Gruwold  V.  Barker,  S3. 

2.  BuiLDiKo  ON  Lbased  Land.  A  building,  erected  by  a  tenant  at 
will,  on  laud  owned  by  a  railroad  company,  under  a  parol  arrangement  by 
which  the  tenant  could  remote  the  building  at  any  time  within  thirty  days 
after  notice  of  termination  of  the  lease  had  been  giveu  by  the  company,  ii 
real  eilate;  and  a  mortgage,  executed  in  aooordance  with  tbe  statute  regulat- 
ing the  mortgaging  of  realty,  is  valid ;  and  the  building  will  not  pass  to  the 
mortgagor's  assignee  in  insolrency  as  personalty.    Stofford  v.  Adair,  63. 

8.  But  personal  properly,  as  a  horse,  wagon,  &c.,  also  included  in  said 
mortgage,  will  pasa  to  such  assignee;  and  tbb,  on  the  ground  that  the  in- 
strument was  a  mortgage  of  real,  but  not  personal,  estate.     Ih, 

i.  IssoLVK.vcr— Foreclosure— Party — Assignee.  In  «  proceeding 
to  foreclose  luch  mortgage,  the  assignee  is  a  necessary  party  defendant,     lb. 

5.  When  one  purchaseB  land  encumbered  with  two  mortgages,  each  on  an 
undivided  half,  and  assumes  aud  agrees  to  pay  both  as  part  of  the  purchase 
money,  he  cannot  redeem  the  one  without  redeeming  the  other.  By  force  of 
the  purchaser's  agreement,  as  to  him  and  all  under  him,  the  tiro  mortg^es 
are  consolidated  into  one,  the  burden  of  each  resting  on  the  whole ;  and  both 
must  be  redeemed.     WtlU  v.  Tucker,  223. 

6.  Facts,  q.  v.,  found  by  a  master,  held  to  prove  a  payment  instead  of  a 
purchase  of  a  note.    lb. 

7.  WiTKKSB.  Husband.  When  a  husband  is  made  a  party  defendant 
with  otfaifrs  in  a  bill  brought  by  his  wife  to  redeem,  on  the  ground  that  she 
has  a  homestead  right  in  the  premises,  he  is  not  a  witness  for  her.    lb. 
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6.  Bbcobd.  Ikdbx.  An  index  is  not  necessary  to  the  validity  of  the 
record  of  a  mortgage;  thua,  the  mortgage  in  question  was  recorded,  but  no 
iudei  was  made  ;  a  Eub^eqaent  mortgage  was  executed,  and  assigned  to  the 
defendant,  wlio  purchased  witliout  notice  ;  Helil,  that  the  first  mortgi^ie 
was  superior  to  the  second  and  could  be  foreclosed.     Barrett  v.  PrentUi,  297. 

0.    Statute  op  Limitations.    Payment  by  the  mortgagor  after  he  had 
■old  and  quit  possession,  rebuts  the  presumption  of    payment  arising   f""— 
lapse  of  time,  not  only  as  to  him,  but  Am  granite*  affected  with  construi 
notice  of  the  mortgt^e.    lb. 

10.  CoNTRiiiuTioN— HAitaHALiKG.  When  one  purchases  a  part  of  afarm 
with  a  mortgnge  on  the  whole  farm,  and  assumes  the  entire  mortgage  by  be- 
ing secured  to  pay  the  excess  above  the  consideration  paid  for  his  pnrcel,  and 
he  pays  such  excess,  the  notes  so  paid  are  eitingnislied;  and  on  a  foreclosure 
of  the  mortgage  he  cannot  skara  in  the  security  afforded  by  it.  Hagg  v. 
Brainerd,  38i. 

11.  And  in  such  a  case,  the  mortgagee  is  not  aifected  bj  any  equities  aris- 
ing between  the  separate  owners,  whereby  such  excess  could  be  apportioned. 
Ik. 

12.  Pkivitt  of  Contkact— Subrogation.  A  sold  his  farm  encnm- 
bered  with  three  mortgages  to  B,  and  B  ignorantr  of  the  first  two  assumed 
the  third.  Then  C  and  D  virtually  exi;hanged  farms ;  tliat  is,  under  an 
agreement  with  the  three,  B  deeded  to  C,  and  C  deeded  his  own  farm  to  D, 
and  D  executed  a  mortgage  back  to  secure  the  payment  of  said  third  mort- 
gage. The  orator  owning  foreclosed  the  first  two  mortgages ;  and  while  the 
foreclosure  proceedings  were  pending,  before  the  title  became  absolute,  pur- 
chased said  third  mortgage.  A  bili  having  been  brought  to  foreclose  against 
D;  Held,  that  D'a  promise,  though  cot  in  terms  to  any  one,  was,  in  legal 
intendment,  to  the  orator,  enuring  to  his  benefit;  and  that  he  was  'entitled 
to  a  decree.     Wkiteomb  v.  Whiitemare,  437. 

13.  MoRTGAOBB,  Prior — Jqkior.  Extra  Imtbrest.  The  parties  to  a 
prior  mortgage  cannot  stipulate  by  an  unrecorded  agreement  for  a  higlier 
ral«  of  interest  so  as  to  affect  injuriously  a  junior  mortgngee  without  notice, 
although  the  mortgage  was  executed,  and  the  parties  resided,  in  a  Stat« 
where  the  agreement  governs  the  rate  of  interest,  and  although  there  was  a 
clause  in  the  mortgage  for  future  advances  during  one  year,  the  agreement 
having  been  made  after  the  expiration  of  the  limited  time.  Ptllis  v.  Darling, 
647. 

14.  But  in  such  case,  an  agreement  to  make  the  extra  interest  a  part  of 
the  mortgage  debt  is  valid  between  the  parties  to  it    16. 

16.  The  oratrix  bad  received  six  acceptances  of  (150  each  as  payment  of 
the  mortgage  debt.  The  mortgi^or  afterwards  collected  some  of  these,  but 
instead  of  paying  over  the  whole  of  the  money  he  gave  his  note  for  tSO; 


16.  Uuder  a  certain  transaction  the  oratrix  had  received  #254.09,  of  which 
the  defendant's  wife  was  the  absolute  owner.  The  oratrix,  retaining  it 
foarteen  years,  had  agreed  with  the  defendant  to  applj  it  on  his  mortgage 
debt,  and  his  wife  had  never  laid  claim  to  it.  It  was  not  dear  but  that  the 
husband  had  reduced  it  to  his  possession ;  Httd,  that  it  should  be  applied  on 
the  mortgage.    lb. 

1.  Chattel  Mortoaqb.  The  mode  of  alienation  of  pergonal  property 
is  governed  by  the  law  of  the  place  where  the  owner  resides  and  where  the 
property  is  situated,  not  affected  ]>y  the  rule  requiring  a  change  of  posses- 
sion ;  thus,  a  chattel  mortgage  executed  in  New  York,  and  valid  there,  is 
valid  here,  when  the  owner  comes  into  this  State  with  the  property.  NorrU 
V.  SomUt,  360, 

2.  After  breach  of  condition  the  mortgagor  has  no  attachable  interest  in 
the  properly.    lb. 

3.  A  chattel  mortgage  is  valid  during  one  year  under  the  N.  Y.  statntet 
requiring  it  to  be  refiled  at  the  expiration  of  one  year,  irrespective  of  what 
is  necessary  to  be  done  to  keep  it  on  foot  for  a  succeeding  year.    lb. 

4.  L,  owning  a  gray  boi'se,  purchased  a  bay  horse  of  the  defendant's 
wife,  and  gave  her  a  lien  on  both,  to  secure  the  payment.  Subsequently  be 
executed  a  chattel  mortgage  on  the  gray  horse  and  some  other  personalty  to 
the  plaintifi,  who  had  notice  of  the  lien.  Afterwards  L  sold  the  horses  to 
said  wife,  but  delivered  thero  to  the  husband.  They  remwned  in  the  joint 
possession  of  the  defendants  on  a  farm  owned  bj  the  wife,  until  the  gray 
horse  was  sold  by  the  husband ;  Held,  (a)  that  the  mortgage  was  superior 
to  the  lien ;  (A)  that  the  mortgagee  could  maintain  an  action  of  trespass, 
without  first  exhausting  his  other  security,  although  his  mortage  debt  was 
not  due ;  (c)  but  that  the  action  could  only  be  sustained  against  the  husband, 
as  the  joint  poseession  of  the  horse  was  not  at  law  the  wife's  tort.  Longey  v. 
Leach,  377. 

5.  A  mortgagee  under  a  chattel  mortgage  has  a  right  to  take  [rouession 
of  the  property  at  any  time,  if  there  is  no  stipulation  to  the  contrary.    lb. 

S.  R.  L.  8.  4158 — against  selling  a  chattel  without  giving  notice  of  lien 
— has  no  effect  fui-ther  than  its  language  imports.    Jb. 

7.  It  may  be  true  that  if  a  mortgagee  receives  a  payment  after  the  ex- 
piration of  the  time  limited,  that  he  could  not  retake  the  property  without 
a  demand;  but  in  this  case  the  property  was  not  taken  by  defendant,  but  by 
the  assignee  of  a  certain  interest  in  the  mortgage.     Reynolds  r.  Roberli,  392. 

8.  As  to  a  sale  of  property  covered  by  a  chattel  mortgage.  See  Salb  2, 
3,  and  p.  3»2. 

See  UoBxaAOE  3. 
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MOTION  TO  D[SMISS.    See  Psaotiox  14. 
MOTION  FOR  VERDICT.    See  Ckim.  Law  6. 
MUNICIPAL  COURT.    See  Practice  2,  8. 

NECESSITY,  RIGHT  OP  WAY  FROM. 
Whtia  &  right  of  waj  ia  never  created  hy  mere  necesaitj,  the  oecesGity  la 
flTideace  to  eatabllBh  aa  implied  reservation.     WinBell  v.  Minogue,  61d. 

NEGLIGENCE. 

1,  la  hn  action  to  recover  for  iojaries  received  by  the  plaintiff's  son, 
olaimed  to  have  been  caused  by  the  defendant's  neglifi^nce,  while  lawfully 
engaged  in  tearing  down  and  removing  the  brick  walls  of  a  echool-houRe,  ia 
that  the  walla  fell  through  a  want  of  sufficient  bracing,  the  declaration  is  bad 
on  demurrer,  unlesa  auch/ocM  are  alleged,  that  the  court  can  see  the  relation 
of  the  parties  and  the  duty  which  the  defendant  owed  to  the  boy.  A  mer« 
allegation  of  duty  is  insufficient;  but  an  allegation  of  the/aefa  from  which 
the  duty  springs,  is  necessary.    Kennedy  v.  Morgan,  46. 

3.  Master  ajsd  Scbvant.  The  relation  of  the  defendants  was  that  of 
father  and  sen,  and  master  and  servant.  The  son  was  twenty-eight  years 
old,  and,  while  living  with  his  father  as  a  hired  man  on  bis  farm,  took  his 
father's  horse  and  drove  three  miles  to  the  railroad  depot  to  get  one  of  his 
own  friends.  The  father  did  not  know  that  the  son  took  the  horse  until 
after  he  was  gone ;  but  expected  and  was  willing  that  lie  should  do  so.  The 
son  had  driven  the  team  before  without  permission.  The  horse,  tied  to  a 
post  in  the  rear  of  the  depot,  where  the  dufendatits  were  accustomed  to 
hitch,  broke  away,  ran  into  the  plaintiff's  team,  and  injured  him.  The  referee 
found  that  the  sou  in  tying  the  horse  "  did  not  exercise  the  prudence  of  an 
average  prndent  man  ";  Held,  that  the  father  was  not  liable,  but  that  the 
son  was ;  that  license  to  use  the  horse  conld  not  be  inferred  from  the  faet  of 
former  use  withont  leave.     Wag  v.  Pouieri,  135. 

S.  CoKTRiDUTORT  NaaLiaKKCB.  The  plaintifTs  house  was  about  thirty 
feet  from  the  dam.  He  was  not  guilty  of  contributory  negligence  in  keeping 
open  a  drain  whereby  the  water  set  back  into  the  cellar.  No  facts,  q.  n., 
were  reported  as  to  the  bridge  over  the  dam,  which  prevent  the  plaintiff's  t»- 
oovery.     Wilteg  v.  Uunter,  479. 

5m  EaxOPPKL  2  ;  Master  and  Servant. 

NEGOTIABLE  INSTRUMENTS, 
A  former  guardiui  of  the  plaintiff's  ward  pledged  to  the  defendant  bank 
to  secure  his  own  note  two  negotiable  bonds  owned  by  the  ward,  on  which 
bonds  was  an  endorsement  tending  to  show  the  ward's  ownership,  and  which 
was  seen  by  the  cashier  at  the  time  of  the  negotiation  ;  Held,  (a)  that  the 
defendant  was  not  entitled  to  the  protection  of  an  innocent  purchaser ;  that 
it  was  put  upon  iuquiry,  and  that  it  was  not  sufficient  to  only  inquire  of  the 


guanlian;  (6)  th»t  tlie  fdaiDtifl  oould  recover  the  bonds  in  an  action  of  r»- 
lilevin ;  (e)  that  the  settlement  of  the  guardi&n'a  accoiuit  in  the  Probat« 
Court  did  not  affeot  the  title  to  the  bonds.    Laugdon  t.  Baxltr  National 
Bank,  1. 
NEW  PBOMISE.    See  Bakkruptct  12. 
KEW  TRIAL. 

1.  Juror,  Qualivication  of.  It  is  preaumed  that  a  juror  is  competent 
until  the  coutriiry  ia  proved.  It  was  not  decided  whether  common  reputation 
among  family  coanectious  ia  adminaiblu  to  prove  the  time  or  place  of  the 
juror's  birth ;  because  if  the  evidence  had  been  received  it  nas  not  sufficient 
to  establish  his  alienage.     Hammond  ^  Bart  v.  Noble,  193. 

2.  The  petitioner  in  her  original  suit  claimed  tbat  the  defendant,  in  a 
public  store,  promised  to  pay  a  debt  discharged  in  bankruptcy;  but  in  this 
proceeding  she  failed  to  show  that  she  made  inquiry  whetlier  any  one  pres- 
ent heard  the  talk  with  the  defendant ;  and  the  case  had  been  tried  once 
before,  and  so  the  defence  waa  known ;  He'd,  that  the  defendant  had  been 
guilty  of  lachei,  and  the  peti  lion  was  dismissed.    Jimu  v.  Stnnolt,  855. 

NOTICE. 

The  records  of  the  town  sboning  that  the  title  to  the  realty  was  in  the 
oratrix's  hnshand,  the  probate  records  showing  that  the  estate  had  not  been 
distributed  by  decree  of  court,  and  that  the  orairix  was  entitled  to  an  annu- 
ity, the  knowledge  of  the  mortgagee's  attorney,  who  took  the  mortgage,  of 
the  condition  of  the  property,  constitute  a  sufficient  notice  to  the  grantees. 
Little  V.  Dmrnll,  301. 

See  Chamcery  18,  22 ;    LiEM  1 ;    Nkootiable  Insthumkmts  ;  Pbac- 

TICE  S. 

NON-RESIDENT  CREDITOR.    See  Bahkbuptct. 
NUISANCE.    See  Master  and  Servant  ;  Railroad  2. 
OATH.    See  Frald,  Accide.vt,  &c.,  and  p.  Se& 
OFFICER.    See  Sheriff  ;  Constable. 

OFFSET,    See  Set-Off  [  Executors  and  Aduinibtbatorb  6. 
OVER-PAYMENT,  highway  tax.    See  HiflHWAT  7. 
OVERSEER  OF  POOR.     Sm  Pauper. 
PARENT  AND  CHILD.    See  NaoLiOENCK  2. 

PAROL  AGREEMENT.    See  Chancery  19,  22 ;  Frauds,  Statute  or ; 
Mortoage  2. 
PAROL  EVIDENCE.   5m  Evidence  20  ;  Chancery  19. 
PARTIES.     See  Chancery  ;  Trespass  8 ;  Uobtoaob  4. 


PARTITION  CASES,  costs  to  be  allowed  only  in  Countj  Court.    Sw 
Practice  22  and  p.  035. 
PARTNER,  SURVIVING.    5«  Chakcbrt  22. 

PARTNERSHIP. 

1.  While  the  deatb  of  a  partner  generatly  works  the  dissolution  of  ft 
partnership,  it  does  not  have  that  effect  when  llie  partnership  contract  shows 
the  iateiition  o£  the  parties  was  to  give  it  a  continuing  existence ;  as  when 
it  takes  t)ie  forio  of  a  joint  stock  association,  with  transferable  shares,  offi- 
cers, records,  and  a  general  agent  to  transact  the  business.  MeNeiih  v, 
HuUtA*  Oat  Co.  316. 

2.  It  b  for  the  jury  to  determine  on  ft  reawnable  construction  of  the  arti- 
cles of  agreement,  interpreted  by  the  kind  of  business  contemplated,  and  the 
wanner  of  transacting  it,  whether  the  intention  was  that  the  partnei'sbip 
should  be  continuing,  or  dissolved  by  the  death  of  s  partner,    lb. 

8.  Dealing  in  hulte's  oaii  was  the  mais  business  of  tiie  partnership,  under 
the  coDtroI  of  a  general  agent,  with  a  provision  that  its  "  atfairs  "  were  to  be 
kept  secret;  Held,  that  the  partners  might  be  liable  for  common  oati  pur- 
chased by  an  agent,  although  it  was  not  proved  that  they  knew  of  the  trans- 
action ;  and  that  it  ?as  their  duty  to  see  to  it,  that  tlieir  agents  transacted 
110  business  outside  the  scope  of  the  partnership.    lb. 

4.    What  the  i^ent  said  to  the  vendor  at  the  time  of  the  sale  as  to  who 
the  partners  were  and  what  their  responsibility,  was  admissible  evidence,  lb. 
See  CnAMCERY  3. 
PAYMENT.    See  Mortgage  6,  10. 

PAUPER. 

1.  An  overseer  of  tlie  poor  having  power  to  make  a  valid  contract  as  to  a 
pauper's  support  or  labor,  has  power  to  make  a  valid  settlement  binding  on 
the  pauper.     BtlUngt  v.  Kneen,  428. 

2.  The  ovareeer  made  a  parol  contract  with  the  defendant  as  to  the  sup- 
poit  and  labor  of  the  pauper,  but  did  not  bind  him  oufr;  therefore,  sec  3881, 
R.  L.,  requiringcertain  contracts  to  be  iu  writing,  does  not  affect  the  case.  lb. 

PENALTY.    S«  Chancery  C  ;  Mobtoaoe  I. 
PENT  ROAD.     See  Highway. 
PERJURY.     See  Criminal  Law  11. 
PERPETUAL  LEASE.     Set  Lease,  Prrpetdai,. 
PLEA,  bad,  may  stand  for  answer.    Sie  Chancery  30. 


PLEADING. 

1.  AssOHFSiT  will  lie  upon  the  award.     Taylorv.  R.  R.  Co.  106. 

2.  Actions,  Successive.  It  is  no  objection  that  successive  actions  may 
arise.  The  right  of  action  is  complete  so  far  as  damages  have  already  hap- 
pened,   lb. 

3.  Assumpsit— Taxes.  In  an  action  given  by  the  statute — R.  Lbs.  407- 
8 — to  a  collector  agaiDst  a  tax-payer,  the  count  is  a  count  in  ativntpsii,  when 
it  ia  alleged  that  the  plaintiff  wai  cullector  of  taxes  for,  &c. ;  that  he  has  in 
his  hands  certain  taxes  nnmed  against  the  defendant,  which  were  legally 
assessed  and  deiireied  to  him  as  snch  collector  lor  collection,  and  which  am 
now  due  and  unpaid  against  the  defendant,  which  he  is  legall;  obliged  to 
pay,  and  neglects  and  refuses  to  pay,  although  there  ia  no  allegation  that  the 
defendant  promised  to  pay.  Distinction  between  case  and  ateumpiit  stated. 
Wheeler  ».  HV/sori  §■  Tr.  1j7. 

4.  As  the  statute  authorizes  the  collector  to  commence  suit  "  in  hie  Dame," 
it  is  not  a  nitFJoinder  to  join  two  counts,  when  by  one  the  defendant  ia 
attached  Co  answer  ilie  plaintiff  in  his  individual,  and  by  the  other,  in  his 
official,  capacity.    Jb. 

5.  When  astatnte  prescribes  the  necessary  requisites  of  a  good  declara- 
tion, none  other  need  be  added,    lb. 

6.  The  statute  impliedly  prescribes  that  the  action  shall  be  ai3iimpitit  by 
prescribing  that  the  aciion,  though  unnamed,  shall  be  by  trustee  process.  Jb. 

7.  The  first  and  tliird  counts,  g.  v.,  are  sufficient ;  and  are  not  demurrable 
for  duplicity,  atihough  in  each  tlie  state,  state  school,  and  town  taxes  are 
sought  to  be  recovered,    lb. 

8.  The  eUtute  is  remedial.    Tie  word  "lax"—R.  L.  a.  2— may  mean 

"ituei."    lb. 

0.  The  allegation  that  the  pUiptiff  was  collector,  and  as  snch  holds  the 
taxes  named  due  and  unpaid  against  the  defendant,  is  by  force  of  the  statute 
a  legal  consideration  for  the  promise  implied  from  the  defendant;  and  the 
plaintiff  could  recover  the  tax  at  atiy  time  within  three  year»,    Jb. 

10.  The  defend.int  would  be  entitled  to  a  specification,    lb. 

11.  Deut.  The  decree  of  the  Probate  Court  in  such  a  case  on  the 
rereree's  report,  uiinppealed  from,  may  be^tbe  basis  of  an  action  of  debt. 
Noges  V.  P/iiUipr,  229. 

12.  The  omission  of  the  debel  and  delinet  in  Ihe  declaration  is  fatal  on 

special  demurrer.    Jb. 

13.  PitACTiCE.  An  action  of  debt  on  a  recognizance  was  pending  on 
appeal  in  Uie  County  Court.    The  clerk  of  the  court,  from  which  the  appeal 
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was  tahen,  refused  to  famish  copies  of  tlie  reeordf,  wliich  vere  necessary  for 
a  defeoce,  until  after  tbe  appeal  case  yeas  tried  and  ihe  defendant  bad 
brouglit  a  petition  for  a,  writ  of  manilamut  to  compel  tlie  production  of  the 
records.  In  this  condition,  the  court  heard  the  exceptions,  and  rendered 
judj^ment,  as  if  the  □iatt«rH  in  the  records  had  been  property  pleaded.  Slatt 
V.  Meagher,  393. 

14.  Nkoliiikncb.  In  an  action  for  negligence  sueh  facts  must  be 
alleged  that  the  court  can  see  the  relation  of  the  partitrs  and  the  duty  which 
tbe  defendant  owed  to  the  plaintiff.  A  mere  allegation  of  duty  is  iosufficieut. 
Kennedy  7.  Morgan,  46. 

15.  Trust  Fund.  When  the  trust  has  ceased,  and  the  fund  has  never 
been  invested  in  any  specific  items  of  property,  an  action  at  law  can  be 
Diaiataioed  for  the  value  of  this  fund.  ,  Lgnde  v.  Duvenpori,  6D7. 

16.  Insolvent  Trcbt  Co.  Dibectobs.  A  suit  in  equity  is  the  proper 
remedy  for  a  creditor  to  recover  against  the  directora  of  an  insolvent  trust 
company.    See  Trust  Co.  4  and  p.  625. 

17.  Rbceiptor,  action  against     See  Attachment  3. 

Sea  Justice  OF  Peace;  Criminal  Law;  CnAKCRRT;  I.virA:«T;  Tres- 
pass 1,3,6;  Arbitration;  Mortoaoe  4;  Attacbuext  2;  Limitations, 
Statute  of,  2 ;  Libel  ;  Uubbanp  and  Wife  2. 

PRACTICE. 

1.  Admission  bt  Implication.    The  defendants  by  going  on  with  the 

case,  without  raising  the  question,  admitted  by  implication,  that  tht-y  were 
tbe  persons  returned  by  the  officer  as  bail,    318. 

2.  CoNTiNUANCK^DfSCOSTiKCAKCE.  The  clerk  of  a  mnnicipnl  court, 
iu  the  absence  of  the  judge,  continued  a  case  three  weeks  and  five  days, 
when  he  was  empowered  by  statute  to  continue  it  only  three  yreeta;  Held, 
thut  the  contiauaiice  operated  a  discontinuance ;  aiid  that  a  subsequent  con> 
tinuance  by  t1ie  judge  did  not  have  the  efit'ct  to  revive  the  case.  HtuU  v. 
Meagher  tt  al.  3m. 

3.  Becooki£ancr  Void,  Helit,  further,  it  being  a  criminal  cause,  that 
the  court  had  no  authority  to  issue  a  new  warrant  commandiug  the  respond- 
ent to  be  arrested  to  answer  to  the  old  complHiot;  and  that  the  recogni- 
zance required  ijy  the  court  an^entered  into  by  the  defendant  and  his  surely, 
was  void ;  as  there  was  no  legal  cause  in  court.    lb. 

i.  An  notion  of  debt  on  a  recognizance  was  pending  on  appeal  in  the 
County  Court.  The  clerk  of  the  court,  from  which  the  appeal  wns  taken, 
refused  to  furnish  copies  of  the  records,  whIcJi  were  necessary  for  a  defence, 
until  after  the  appeal  case  was  tried  and  the  defendant  had  brought  a  peti- 
tion for  a  writ  of  marulamus  to  compel  the  production  of  the  records.    In  Uiis 
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condition,  the  coart  hettrd  the  exceptiooB,  and  rendered  judgmeDt,  as  if  the 
matters  in  the  records  had  beeD  properly  pleaded.    Jb. 

5.  Depobitio»>  Noticr.  RrLC.  A  rule  of  court  hns  been  complied 
with,  which  requires  notice  to  be  given  for  the  taking  of  a  deposition  cut  of 
the  State  fifteen  inja  before  the  term  of  court,  wJieii  notice  wee  given  only 
fifteen  days  prior  to  an  adjourned  term,  the  adjnurnment  having  been 
announced  through  the  public  press;  and  also,  although  the  taking  of  the 
deposition  was  adjourned  to  ft  time  only  three  days  prior  to  the  adjourned 
term,  the  opposite  party  not  appearing.     McNeish  v.  Hullett  Out  Co.  316. 

S.  Dbposition.  Charge.  Frkbumption.  Discrktiok.  It  is  presumed 
that  there  was  no  error  in  tlie  charge  of  the  court,  or  in  admitting  a  depo- 
sition, wlien  no  c.jpies  of  tliem  were  furnished  the  Supreme  Court,  (hough 
referred  to  and  made  a  part  of  tlie  exceptions  ;  and  that  the  court  exercised 
its  discretion  in  admitting  a  deposition.     10. 

7.  The  depositions  were  property  in  the  hands  of  tbe  jury,  although  no 
Hpecial  leave  was  granted  by  the  court,  the  court  liaving  remarked  in  its 
charge  that  the  "  depositions  would  he  before  them."    Jb. 

8.  ExcBfTiOMB.  The  excepting  party  must  show  apparent  error. 
Counsel  cannot  except  to  an  entire  charge;  they  should  specify  the  points 
in  the  charge,  or  in  the  omission  to  charge,  which  they  except  to,  and  imme- 
diately call  the  attention  of  the  court  to  any  claimed  error  ;  hence,  when  the 
exceptions  show,  that  the  court  correr.tly  charged  as  to  the  general  rnle  for 
damages,  and  counsel  made  no  requests,  it  cannot  be  succeasfnlly  claimed 
ihHt  the  court  did  not  sufficiently  specify  as  to  what  damages  could  be  re- 
covered ;  as,  for  anything  that  appears,  it  may  have  so  charged.     Knight  j* 

Wife  V.  Smi/the,  520. 

9.  ExcFPTioNs.  Exceptions  are  not  allowed  to  the  judgment  of  the 
County  Court  in  an  appeal  affirming  the  order  of  the  Court  of  Insolvency 
dismissing  a  petition  to  have  one  adjudged  an  insolvent  debtor.  la  re 
St,telrt,  3B5. 

10.  Facts.  When  tlie  facts  are  found  by  the  court  below,  the  only  pur 
pose  of  a  reference  to  the  evidence,  is,  to  enable  the  Supreme  Court  to  ascer- 
tain whether  it  supported  the  facts  found.    603. 

11.  Harmlrss  Erbor,  no  cause  for  reversing  the  judgment  below.  103, 
490,  Ooi. 

12.  JuiiT,  Orgasization  op,  Dischetiom  ov  Couht.  A  wide  dis- 
cretion is  allowed  the  court  in  organizing  the  jury  ;  and  its  ridings  will  not 
be  revised  unless  the  excepting  party  show  that  he  has  been  prejudiced,  or 
the  statute  infringed;  thus,  when  the  court  adjouri^ed  the  first  dny  eleven 
jurors  had  been  accepted,  but  five  of  these  were  talesmen  ;  on  the  next  day, 
another  panel  being  present,  the  court  discharged  the  eleven,  commenced 
(/«  noro,  and  formed  a  panel  from  tliose  regularly  in  attendance ;  Held,  that 
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there  ves  uo  error ;  that  the  di«cretion  of  tfa«  court  WM  reaaooftblf  «ser- 
cued.     Qainn't  Aciminittralon  v.  HaOtrl,  ITS. 

13.  JcRiBDiCTiox.  Objection  to  the  jurisdiction  may  be  raised  at  any 
stsge  of  tbe  proceediogs  bj  motion  to  dismiss.    ISl,  38ti. 

14.  Motion  for  Verdict  Oterruled — Dbfekdant  Declimbd  to 
CO  TO  Jury.  The  defendant,  claiming  that  the  plaintiff  was  estopped  by 
her  condnct,  moved  for  a  verdict,  and  declined  to  go  to  the  jury  on  any 
queatioD,  after  the  motion  had  been  overruled.  The  court  submitted  only 
the  question  of  damages;  Httd,  that  the  only  eoutentiou  in  the  Supreme 
Court  was,  whether  the  plaintifT  could  recover,  admitting  all  to  be  true  that 
ber  testimony  tended  to  show.     See  Usury.     O'Connor  v.  Son^,  470. 

15.  QuEaTiosa  for  Court— For  Jury.  The  court  should  have  id- 
structed  the  jury,  that  the  fact  that  D.  deposited  9500  to  secure  the  intestate 
agsinat  costs  of  this  suit  vjea  eviilence  of  fraud,  and  that  they  should  weigh  it 
with  tbe  other  evidence,  and  determine  whether  fraud  was  proved.  It  was 
for  the  court  to  say  what  the  fact  tended  t«  prove,  and  the  jury,  what  it  did 
prove.    176. 

IS.  Trial — Attormry — Witkrsb — Stekoghafhbr — Questioxs  for 
Jury.  When  an  official  reporter  is  not  present  at  a  trinl  to  take  down  the 
exact  words, — tlie  court  having  made  no  minutes,— and  counsel  disagree  aa 
to  what  a  witness  said  on  a  matter  material  to  the  issue,  it  is  not  only  proper 
for  tbe  court  to  submit  the  qoeotion  to  tbe  jury,  but  it  is  its  duty  to  do  so ; 
and  this  ia  so,  although  the  defendant  moved  for  a  non-suit  on  the  ground 
of  variance.    Porter  v.  Piatl,63i. 

17.  In  such  a  case,  tlie  testimony  of  an  altomey  with  his  minutes  taken 
on  triaJ,  is  not  admissible  to  strengthen  or  weaken  that  of  a  witness  giveu 
on  the  same  trial.    lb. 

IS.  Rdlc.  It  was  conceded  that  the  judgment  in  tbe  original  action 
was  by  mistake  tSl.iO  too  tai^e.  The  court  affirm  the  judgment  below,  de- 
ducting the  amount  of  that  error.  A  question  was  argued,  but  not  con- 
sidered, as  it  was  not  raised  by  the  excepiiuus.    218. 

19.  Rule.  DiacRBTiotr.  It  is  in  the  discretion  of  the  County  Court  to 
relax  its  rules.    323. 

20.  Specific  A  TioK.  In  an  action  by  a  collector  under  the  statute  to  re- 
cover for  taxes,  the  tax-payer  is  entitled  to  a  specificatiou.    156. 

21.  Variance— Mistake — Eeecdtion — Evidence.  Tbe  defendanta 
in  the  court  below  claimed  that  there  was  a  variance  between  the  amount  of 
the  judgment  offered  in  evidence,  and  the  judgment  described ;  Held,  that 
they  could  not  under  such  an  objection  raise  the  poiut  that  the  execution 
issued  for  too  large  a  sum.    Dariiag  v.  Cinting,  218. 

23.  Partition  Cases— Costs,— Expenses  of  CoMMieaiOKHKS,  &c.— in 
partition  cases  can  only  be  allowed  in  the  County  Court ;  and  if  no  order  is 
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made  in  that  court  as  to  coata,  none  will  be  in  the  Supreme  Court;  thtii<,  a 
motioD  in  the  Supreme  Court  to  have  a  cause  heurd  at  a  former  term  brought 
forward  aud  costs  allowed,  was  diamiased.    Hunghloa  v.  Soviet,  835. 

See  Trbepabs  7,  8,  9;  Criminal  Law;  Chahcbry;  Lien  2;  Usort; 
Refbhkxcr;  Exceitions;  Maxdamcs  ;  Taxation;  Bankkuptcy;  Ex- 
ecutors AKD  ADMlMbTRATOKS  i. 

PRESUMPTION. 

1.  It  18  presumed  that  a  depoaition  coDtaina  evidence  against  the  party 
Buppressiog  it ;  and  tha{  a  sheriCTs  sale,  r^ular  in  form,  was  made  id  good 
faith.     Judemne  t.  Weaka,  278. 

2.  Error  must  appear ;  it  will  not  be  presamed.    580. 

5m  Adverse  Possession  2 ;  TrkspassIO;  Criminal  Law  8;  Exempt; 
Practice  6,  6  ;    New  Trial  1 ;    Damages  2 ;    Life  Ixsurancb  1. 
PRESCRIPTION.    SeeADVBRflR  Possession. 
PRISCIPAL  AND  AGENT.    See  Agencv  ;  Sheriff. 

PRINCIPAL  AND  SURETY. 

1.  The  rule  that  if  one  of  two  joint  Bureties  for  an  insolvent  principal  holds 
collateruL  the  other  is  entitled  to  share  in  it,  does  not  apply  where  the  sure- 
ties are  on  separate  bonde  to  secure  a  faithful  discharge  of  duty  on  the  part 
of  the  principal  acting  in  differeut  capacities,  first  as  guardian  of  an  insane 
ward,  and  then  on  the  ward's  death,  as  administrator  of  iier  estate,  when  the 
collateral  was  not  given  as  security  for  itigning  the  bond,  but  for  signing  as 
surety  certnin  bank  notes;  and  this  is  so,  although,  after  it  was  claimed  that 
the  principal  was  in  default,  the  sureties  entered  into  a  written  i^reement  to 
join  in  defence  and  share  equally  in  the  liability;  and  the  defendant  realized 
more  out  of  the  collateral  than  he  was  compelled  to  pay  on  said  notes. 
Somen  T.  Johraon,  274. 

2.  The  orators  were  sureties  OQ  a  note,  and  the  defendant  the  payee.  The 
principal  attempted  to  induce  the  payee  to  accept  hLi  own  note  secured  by  a 
mortgage  on  a  lot  of  land  owned  by  him  in  lieu  of  his  note  with  said  sure- 
ties; aud  the  payee  took  the  mortgage  into  his  ponseFsion,  and  agreed  to  ei- 
change,  if  on  eiamination  he  should  find  the  title  clear  of  encumbi'ance.  On 
being  informed  by  the  town  clerk  that  there  was  an  undischarged  mortgage 
on  the  land  he  refused  bo  exchange,  and  returned  the  mortgage  to  the  prin- 
cipal, although  the  surety  requested  him  to  hold  it.  It  turned  out  afterwards 
that  the  land  waa  clear.  A  bill  having  been  brought  to  restrain  the  payee 
from  collecting  the  note;  /i«M,  that  the  rule,  that  the  voluntary  surrender 
by  a  creditor  of  security  pledged  by  the  principal  for  the  debt  discharges 
the  surety,  does  not  apply,  and  that  the  bill  should  be  dismissed.  Adami  v. 
Dutlim,  615. 


SeeBAKKBUPTCT  II;  Probate  Court  12. 
PEIVITY  OF  CONTRACT.    Set  Mortgaob  12. 

PROBATE  COURT. 

1.  Distribution  op  Estate — Absbnt  Heir.  The  inteslate  died  in 
1871,  niiman-ied  and  without  issue,  but  leaviDg,  ae  it  was  supposed,  as  lier 
heirs,  only  two  brothers,  but,  in  fact,  also  an  absent  sister,  the  female  plain- 
tifT.  The  defcodHnts  purchased  the  ioteTest  of  one  brolher  in  1874 ;  and  the 
Probate  Court  in  1877  distributed  tho  estate,  one-half  to  one  brother,  and  the 
other  half  to  tlie  defendants,  the  assignees  of  the  other  brother,  in  accordance 
with  a  statute  passed  in  1876,— R.  L.  s.  2245,— which  provided  that  the  share 
of  an  heir,  absent  and  unheard  of  for  fifteen  jears,  could  be  distributed  to 
the  other  heirs,  and  if  the  absent  person  proved  to  be  alive  an  action  was 
given  to  recover  his  share  of  any  one  receiving  tkr  same  vnder  order  of  tkt 
eourt;  Hrl'i,  that  the  defendants  are  liable,  and  that  the  plaiutiS  could  sus- 
tain an  action  against  them  to  compel  payment  for  her  share  ;  and  that  tliey 
avBJoituly  liable,  having  taken  the  title  jointly.  Lenthan  5"  Wi/e  v.  SpanUi- 
i,.ff,  115. 

2.  The  fact  that  the  intestate  was  an  alien  cannot  avail  as  a  defence,    lb. 

3.  The  amount  to  be  recovered  is  not  the  value  of  the  share  at  the  time 
of  distriliution,  with  interest;  but  the  share  is  chargeable  with  expenditures 
necessary  for  the  preservation  of  the  property,  and  with  loss  caused  by  de- 
preciation, without  the  fault  of  the  distributee.  The  heir  should  be  credited 
with  rents  and  profits,  if  any  were  or  might  have  been  received.  Rosa  and 
RowELL,  J.  J.,  dissenting.    lb. 

4.  The  notice  given  by  the  Probate  Court,  before  the  order  of  distribo- 
tion,  was  sufficient;  and  the  finding  of  the  court  as  to  the  absence  of  the 
lieir,  &c,,  is  conclusive,     lb, 

5.  Kkkkiiknce-  The  Probate  Court  is  not  restricted  to  any  particular 
class  of  "  disputed 'claim  a  "  in  ordering  a  reference  under  the  statute, — R.  L. 
a.  2146  ;  and,  after  the  parties  have  consented  in  writing  to  the  reference, 
the  court  can  appoint  w  lioni  it  pleases  as  referee.     Nor/en  v.  Phil'ipi,  229. 

0.  Such  a  reference  is  not  an  arbitration  proper;  and  no  formal  submis- 
sion is  required.    lb. 

7.  The  decree  of  the  Probate  Court  in  such  a  esse  on  the  referee's  report, 
unappealed  from,  may  be  the  basis  of  an  action  of  debt.    2b, 

8.  CoMHisBiONEiis.  When  the  Probate  Court  grants  letters  of  adrainis- 
tration,  it  should  at  the  same  time  appoint  commissioners  to  adjudicate  upon 
the  claims  against  the  estate ;  and  it  is  under  the  same  duty  to  creditors  as 
to  the  estate  to  appoint  the  com  miss  loners.     Poireri  v.  Poioen'  Ell.  49. 

0.  And  it  is  also  the  duty  of  the  court  to  appoint  the  commissiouei-s  on 
the  petition  of  a  creditor  whose  suit  had  been  heard   by  referees,  and  a  re- 


port  filed  before  the  death  of  the  intestate,  but  hsd  beeo  recommitted  for 
further  hearing.    Jb. 

10.  AVaiver.  Such  creditor  waived  none  of  liis  rights,  althouKli  he  took 
part  in  the  proceedings,  after  first  objecting  to  the  jurisdiclion  of  the  refer- 
ees.   Sb. 

11.  Section  3143,  R.  L.,  and  following  wctions,  bv  which  an  administra- 
tor raay  enter  and  pronecute  or  defend  certain  suits,  are  rendered  wholly  in- 
operative by  sec  2154,  K.  L.,  when  commisaioners  are  appointed.     lb. 

12.  Dbcrbe  YoiD.  Widow.  A  decree  of  tlie  Probate  Court  distribut- 
ing the  estate  of  a  deceased  husbnnd  is  void  so  far  as  it  includes  money  de- 
rived from  the  sale  of  the  homestead  right,  or  persounl  property,  owned  by 
his  widow,  whose  death  was  subsequent  to  that  of  her  husband,  and  wliosie 
estate  was  uuadmiuistered  ;  and  an  action  cannot  be  sustained  against  the 
adminiatrator  and  his  surety  on  the  probate  bond  by  an  heir,  to  recover  his 
portion  of  his  mother's  estate  so  included  in  the  decree  distributing  his 
father's  estate.    Piobalt  Covrt  v.  Winch,  282. 

l-l.  Affeai. — ExEcuTOR^BoMD.  When  one  is  both  executor  and 
trustee,  and  by  die  will  is  not  required  to  execute  a  bond,  the  I'robate  Court 
under  the  statute, — R.  L.  ss.  2067,  2281, — if  deemed  proper  from  a  subsn- 
quent  change  of  the  executor's  circumstances,  can  order  him  to  give  a  bond ; 
and  tueh  order  it  not  appeolabte  to  the  County  Court.    Felion  v.  SotrUi,  3S2. 

Sei  Chancrry  14,  19,  20,  24  ;  Executorb  and  Admikibtratoks  ;  Ne- 
gotiable I.NBTIIUUENTB  ;   PRINCIPAL  AND  SURKTY  I. 

PROCESS.    See  Extent;  Bankruftcy  10;  Fracticr  3,  3;   Habeas 

CoBPVa;    SHERIFF. 

PROMISSORY  NOTES.    See  Bills  akd  Notrs. 

QUESTIONS,  for  court  and  for  jury.     See  Practice  15  ;  Partnkr- 

BHIP. 

QUO  WARRANTO. 
Tlie  mode  of  process,  by  which  the  corporate  franchises  of  an  incorporated 
trust  company  may  be  adjudged  forfeited,  is  by  writ  of  'eire  facia;  under 
the  statute,  R.  L.  c.  72,  prosecuted  in  the  name  of  the  State,  and  not  by 
■  complaint  for  a  writ  of  q'u>  warranto,  prosecuted  in  the  name  of  a  private 
person,  under  chapter  74,  R.  L.  Green  ^  Wife  t.  The  St.  AAant  Trust  Co. 
840. 

RAILROAD. 

1.  A  railroad  corporation  may  be  indicted  for  obstructing  a  highway. 
Stale  V.  Troy  §■  Boston  R.  R.  Co.  144. 

2.  When  a  railroad  corporation,  without  law  or  right,  so  obstructs  a  high- 
way by  building  the  road  bed  wilhiu  its  limits,  that  it  could  be  indicted  for 
creating   a    nuisance,    the    lessee  of    such  rwlroad  company,  from  lapse 


ol  time,  or  acqniencencfl  od  the  put  of  the  town,  g^nii  no  right  to  en- 
croach further  upon  the  highway,  as  the  exigencies  of  its  biisineM  may  re* 
quire,  for  the  purpose  of  widening,  repairing,  and  fltraightoning  its  track ; 
and  there  is  no  presumption  that  the  company  in  taking  a  part  took  tha 
whole  of  the  highway,  when  all  the  evidence  tended  to  prove  that  the  origi- 
nal obstruction  was  without  authority  of  law.     lb. 

3.  And  if  such  lessee,  in  repairing  its  track,  suffer  stone  and  gravel  to 
run  into  the  highway,  and  remain  there  an  nnreasonable  tjme  so  as  to  im- 
pede trarel,  it  would  be  an  indictable  nuisance.    lb. 

4.  The  defendant  having  heen  indicted  for  ob<itructing  a  highway,  to 
show  itsdangerous  condition  and  the  relationof  the  highway  and  the  rail- 
road, erideuce  was  admissible  to  prove  that  there  were  no  cattle-guards  at  the 
crossingn;  and  that  water  had  been  thrown  from  the  side  of  aa  engine  upou 
horses  travvlling  in  the  highway.     lb. 

5.  Land  Damaoks,  Eqditablk  Lien  For.  The  owner  of  a  mortgage 
inlerestin  land  has  alien  tliereon  enforceable  in  equity  for  its  "equivalent 
in  money,"  when  the  land  is  taken  by  a  railroad  company  for  the  purpose 
of  bnilding  its  road-lied  on  it,  the  land  havini;  been  taken  efter  the  condi- 
tion in  the  mortgage  was  broken,  but  before  foreclosure ;  and  tha  lien  holds, 
when  the  land  wan  entered  upon  without  payment,  and  the  road  constrncted 
against  (he  protests  and  threats  of  interference  by  the  morrgagor,  who  was 
finally  restrained  by  injunction,  alihivgh  ht  hail agrttd  vjish  the  company  ai 
to  the  avfunl  ofdamagtt.  Ailami  v.  The  St.  JohnAurs,  L.  C.  t  i-  V-  t.  K. 
Co.  240. 

6.  The  lien  also  holds,  although  the  old  comi>any  is  insolvent  and  the 
rfulroad  is  now  owned  and  operated  by  a  new  company,  formed  by  the  mort- 
gagees of  the  old  company  uFMr  foreclosure  of  their  mortgage.    lb. 

7.  Damarks.  The  measure  of  damages  is  not  the  agreement  between 
tlie  mortgagor  and  tlie  company  ;  but  the  actual  damages  to  the  land.    lb. 

3.  Evidence  was  not  admissible  to  prove  that  wood  land  was  enhanced  in 
value  by  the  building  of  the  railroad  over  meadow  land  attached  to  the  same 
farm.     ib. 

9.  Tntkrest.  Tnterest  is  recoverable  from  the  present  company  only 
from  the  date  of  its  possession.    Taft,  J.,  dissenting.    lb,    Ste  p.  Q60. 

A'm  Master  and  Servant;  Cuan'Cert  3. 

RATI  nC  ATI  ON.     See  ARniTRATio.-i. 

KEAL  PUOl'EUTV.    S*-?  Taxation  4;  Mohtqagk  2. 

RECEIPT.    .S(f  Life  Isburance2. 

KECElPTOIi.    Sm  Attaciimbkt  2. 

RECEIVER.    .See  Trust  Company. 

RECOG^■IZA^'CE,  void,    Ste  Practicb  4. 


REFERENCE. 

1.  A  referee  sbonld  avoid  nnoertaint;  ia  itatemeDt  of  conclusions.  See 
Uborv,  and  p.  374. 

2.  The  6iidiDg  of  A  referee  will  not  be  disturbed  for  the  error  of  receiving 
evidence  out  of  the  usaal  order  of  admitting  testimony,  unlest  ttie  party 
complaining  affirmatively  shows  that  he  thereby  suffered  substantial  in- 
justioe.     WilUg  v.  flunler,  479. 

See  Dahaoks;  Amendhent  2;   Probate  Court  5;  Usury. 

RELEASE.    See  Witness  6. 

RETURN.    See  Extbnt. 

REPLEVIN. 
The  parties  to  the  suit  had  been  members  of  a  band,  formed  by  voluntary 
association,  wliich  divided  into  two  factions.  Each  organized  a  new  band, 
and  acted  under  new  by-laws,  the  plaintiffs  retaining  the  name  of  the  old 
band,  and  defendant's  faction  ansuraing  a  new  name ;  Held,  that  the  old 
organization  was  abandoned,  and  that  the  plaintiffs  had  no  authonty  to  act 
as  its  trustees  ;  thnt  they  could  not  maintain  replevin  i^ainst  the  defendants 
to  recover  the  common  property,  as  the  patties  are  tenants  in  common. 
Hfwelt  v.  Hatch,  16. 

See  NSOOTIABLE  Instruuents  ;  SltRRIFr  2. 

RIVER.    Ste  CoKSTiTUTiOKAL  Law. 
RULE.    See  Practicb  18. 

RULB21,Wa8hington  Co.  Court,  as  to  taking  deposition  out  of  the  State. 
See  Practick  19  and  p.  323. 

SALE. 

1,  Conditional  Sale.  A  coctract,  by  which  a  vendee  of  billiard  tables 
agrees  to  pay  in  monthly  iustallmentx  in  one  year  the  entire  value  of  the 
tables,  and  if  he  so  paid  the  property  was  to  be  his,  and  if  not,  the  vendor's, 
is  a  conditional  sale,  and  not  a  lease.     CoUen-ler  Co.  v.  ilarahall,  232. 

2.  BREACti  OF  Warranty.  Chattel  Mortoaok.  It  a  conditional 
vendee  fails  to  pay  according  to  the  terms  of  the  sale,  he  cannot  maintain 
an  action  for  deceit  and  breach  of  warranty  of  title,  although  the  property 
was  encumbered  with  a  chattel  mortgage,  and  had  been  taken  under  the 
statute  by  the  owner  of  the  mortgage,  in  case  the  mortgagee  was  present 
and  acquiesced  in  the  sale ;  because  if  the  vendee  had  fulfilled,  the  mort- 
gagee would  have  been  estopped  from  enforcing  his  claim.  HeynoUt  v.  Rob- 
erli,  8Q2. 


3.  Implied  Warrantt.  When  one  Bella  personal  propertj  in  hii  posns- 
Bion, actual  or  conatruciive,  he  sella  it  with  an  implied  warranty  of  title; 
UiLia,  when  mortgaged  personalty  on  premises  occupied  by  both  the  mort- 
IjRgor  and  mortgagee  is  sold  b;  the  latter,  his  po^ession  is  sufficient  to  r^ae 
an  implied  warrautj  of  title.    lb. 

i.  AoBNT.  The  defendant  owning  n  chattel  mortgnge  assigned  a  certain 
interest  in  it  to  a  foreign  corporation.  The  case  showed  that  the  corpora- 
tion had  an  "  ageot  and  repre^otative  "  in  thia  State,  who  was  present  and 
acquiesced  in  the  conditional  sale  by  the  defendant  to  the  plaintiff  of  the 
niortgHged  property  ;  Held,  in  the  absence  of  anything  to  show  that  the 
agent  exceeded  his  authority,  that  bis  acts  were  binding  ou  bis  principal ; 
and  that  it  would  have  beeu  estopped  from  foreclosing  its  mortgage,  ii  the 
pidiitiff  had  fullilled  his  contract  of  purchase.     If>. 

5.  A  sale  by  a  sheriff  to  his  agent  when  voidable.  See  Sueriff  3  and  p. 
B07. 

6.  Articles,  Cdhbrods.  Possession.  A  change  of  possession  is  not 
iuilispe usable  to  the  validity  of  a  sale  of  cumbrous  articles,  as  saw  loga. 

See  Attacuuent  3,  4  and  p.  583. 

7.  Implied  Promise.  An  implied  promise  to  pay  for  the  use  of  an  or- 
gan cannot  be  found  from  the  fact  of  using  it,  when  the  organ  was  left  with 
the  defendant  with  a  view  of  negotiating  a  sale.     Plimpton  t.   GieoMon,  6M. 

8.  The  question  of  implied  understanding  is  usually  one  of  mixed  law 
and  fact.    lb. 

See  LiKH ;  Contract  ;  Chattrl  Mortoaob. 


SCHOOL. 

1.  A  school  district  voted  to  have  two  terms  of  school,  and  "  to  use  th« 
public  mouey,  and  raise  the  balance  on  the  grand  list,  for  the  support  of 
said  schools."  After  using  the  public  money  to  defray  the  expenses  of  the 
first  t<-rm,  it  was  necessary  In  raise  only  141.85 ;  but  before  the  second  term 
commenced  the  committee  assessed  a  tax  smounting  to  1153  14  ;  and  also 
another  tax,  after  the  close  of  the  second  term,  which  was  {32.14  in  excess 
of  the  expensea  of  that  term  ;  Itel-I,  that  the  tax  woe  illegal,  in  that,  while 
a  slight  excess  over  the  amount  voted  would  not  vitiat«  the  tax,  here  the  excess 
was  unreasonable  ;  and,  under  the  vote,  that  the  public  money  could  be 
used  only  towards  defraying  the  espenaes  of  the  school.  Rotntll  v.  Horlon, 
81. 

2.  AssE8sMe^-T.  In  making  an  assessment  a  committee  has  no  right  to 
anticipate  that  tax-payers  who  are  good  will  not  pay  their  taxes,  and  aaseBS 
enough  more  to  cover  that  contingency,     lb. 

SCIRE  FACIAS. 
The  mode  of  process  by  which  the  corporate  francbiaea  of  an  incorporated 
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trust  company  mnj  be  adjudged  forfeited,  is  b;  writ  ot  leire  fac'ua,  under 
thn  statute,  R.  L.  c.  72,  piosecuted  in  the  uame of  the  State,  and  not  by  com- 
plaint for  a  writ  of  ipto  aarraaio,  prosecQted  in  the  name  of  a  private  per- 
son, under  chapter  74,  R.  L.  Green  ^  Wife  v.  The  St.  Alhant  Truit  Co.  310. 
SELECTfdEN.    5ee  Lbasb,  Prrpetoal  ;  Railroad  1, 4  i  Highway. 

SET  OFF. 

The  plnintifF  brought  this  action  agunst  the  defendant  to  recover  for 
usury  paid  to  him  on  note;  owned  by  him  and  his  son.  The  notes  had  been 
sold,  merged  ill  a  judgmeiib  in  the  name  of  the  purchaser,  repurchased,  and 
the  mortgage  eeciiriug  them  foreclosed  by  the  defendant  aud  his  son.  Tlie 
security  proving  to  be  less  than  the  debt,  and  no  ofiset  allowable  at  law, 
the  defendant  and  his  son  brought  a  bill  in  equity,  praying  that  the  excess 
might  be  offset  to  the  uaui-y,  and  prevailed  in  that  proceeding ;  but  no  oSset 
could  be  then  made,  as  no  counter  claim  was  pending  in  thnt  court ;  Held, 
that  the  defendant  was  entitled  to  have  tbe  amount  which  the  notes  exceeded 
the  security  ofiset  to  the  usury.    McDonald  v.  Smith,  502. 

See  Executors  and  Adui: 


SHERIFF. 

1.  An  offiuer  can  legally  adjourn  a  sale  of  property  from  the  place  where 
it  is  advertised  to  be  sold  to  some  other  place.    Uackeit  r.  Am»dtn,  432. 

2.  FsEB— Bkplbvin.  An  officer  is  entitled— R.  L.  s.  4517—  to  charge  for 
serving  a  writ  of  replevin  for  taking  and  delivering  the  property  to  the  plaintiff, 
iu  addition  to  travel,  copy,  and  appraiwr's  fees,  such  sum  as  would  be  in  pro- 
portion  to  the  fees  provided  in  other  cases  for  securing  attached  property ; 
but  not  for  transporting  the  property  to  the  plaintiff ;  nor  for  holding  it 
until  a  bond  is  taken,  or,  ordinarily,  until  appraisal.  Woodieard  et  al.  t. 
Amiden,  110. 

3.  When  a  sheriff  sells  property  at  pnblic  auction  on  an  execution  to  his 
agent,  and  the  agent  bids  it  off  with  the  tacit  understanding  that  the  sheriff 
was  to  have  it  and  pay  for  it,  the  execution  creditor  being  ignorant  of  the 
transaction,  such  sale  may  be  declared  void  by  a  court  of  equity.  Downing 
V.  Ls/brd  it  al.  507. 

See  Evidence  20 ;  Extent. 
SPECIFICATION.    See  pRAcrrcE  20. 

STATUTE. 

1.  Rule  stated  when  one  statute  repeals  another  by  implication,  187. 

2.  The  statutory  remedy, — scire  facial, — by  implication  supersedes  the 
common  law,  810. 


3.    The  statute  authorizing  a  collector  to  recover  tiuea  hj  «a  action  ia 
remedial,  157. 
i.    The  word  "tax" — tt.  L.  i.  2 — may  mean  "laxei."    158. 
Ste  CoMSTiTDTioMAL  Law. 

1.  U.  S.  R.  St.  8.  6117,  Bunkruptcy— Fiduciary  clause,  103. 

2.  U.  S.  R.  St  B.  5151,  Shareholders— National  banks,  839. 

STATUTES  CONSTRUED  AND  LIUrTED. 

1.  R.  L.  a.  1230,  Replevin,  1. 

2.  R.  L.  s.  1691,  Homestead,  6. 

3.  U.  L.  s.  631,  School  committee  to  assess  tax,  81. 

i.  R.  L.  Bs.  2693,  3053,  Selectmen,  taz-bitls,  warrants,  31. 

5.  R.  L.  s.  S81,  Frauds,  Statute  of,  37. 

6.  R.  L.  8. 348,  List— Listers.  41. 

7.  R.  L.  ss.  2115,  2130,  2143,  2154,  Settlement  of  estates— Suits  to  be 

discontinued,  49. 

8.  R.  L.  B.  775,  Mandate  from  Supreme  Court,  57. 

9.  R.  L.  8.  1797,  Insolvent  lair,  non-resident  creditor,  60. 

10.  R.  L.  SB.  283-4,  3258,  Stock  of  corporatious,  81. 

11.  R.  L.  B.  335,  Taiution,  66. 

12.  R.  L.  a.  2656,  Listera,  86. 

13.  R.  L.  8.  1363,  Habeai  corpw,  100. 

14.  R.  L.  B.  3816,  Liquor  law,  100,  680,  543,  637. 

15.  R.  L.  B.  2245,  Absent  heir,  115. 

16.  R.  L.  s.  970,  Statute  of  Limitations,  13»,  604. 

17.  R.  L.  SB.  387T-9,  Highway- Railroad,  154. 

18.  R.  L.  s.  2,  Words  importiog  the  singular  Dumber,  &C.,  138. 

19.  R.  L.  s.  3,  Joint  authority— Listers— Majority,  81, 

20.  R.  L.  a.  408,  Action  given  to  collector  of  taxes,  157. 

21.  R.  L.  B.  081,  Statute  of  Frauds— Executor,  164, 

22.  R.  L.  B.  2033,  Highway— Mortgagee,  172. 

23.  R.  L.  S.  816,  Stenographic  notes— Evidence,  178. 

24.  R.  L.  B.  621,  Jurisdiction  of  justice  of  the  peace,  167. 

25.  R.  L.  s.  012,  Joinder  of  trespass,  case  and  trover,  187. 
20.  R.  L.  3.  2148,  Probate  Court— Reference,  220. 

27.  R.  L.  s.  1092.  Lien— Con  .litional  sale,  232. 

28.  R.  L.  s.  1259.  Ejectm en  t^Non- payment  of  rent,  286. 

29.  R.  L.  s.  1076,  Eierapt— Trustee  proceaa,  293. 

30.  R.  L.  ss.  2679,  2660,  Town  clerk- Record— Index,  297. 

81.  R.  L.  ss.  2204-14,  Contingent  claim,  301. 

82.  R.  L.  8.  2210,  Widow— Dower,  301. 

83.  R.  L.  B.  3601,  laaolveat  trust  companies,  338. 

84.  R.  L.  o.  72,  BB.  1327-31,  Forfeiture  of  granU ;   c.  74,  s.  1378,  Quo 
;  340. 


85.    R.  L.  s.  204»,  Probate  of  willa,  347. 
38.    R.  L.  s.  1429,  Fraud,  accident,  &c.    Oath,  3SS. 

37.    R.  L.  8.  2673,  Town  officers— CorapeHBatkin  ;  ss.  2727-28,  Auditor — 
Vote,  375. 

88.  R.  L.  s.  1983,  Cb&ttel  mortgage  ;  a.  4158,  TransCerriDg  chatlel  with- 

out notifyinK  of  lien,  377. 

89.  R.  L.  8.  2087,  Bond  of  eiecutor;  b.  2384,  BoDd,  882. 

40.    R.  L.  n.  1385,  Ksceptioas ;  bb.  1810-12,  iDaoWeuoy— Appeal ;  sa.  1832- 

70,  Adjudication  of  insolvency,  385. 
4t.    R.  L.  a.  89S.  Venue,  S88. 

42.  K.  I^  fi.  1401,  Cerliorari,  308. 

43.  R.  L.  8.  1Q03,  WitneM  act,  413. 

44.  B.  L.  B.  1003,  Witnesa  act;  a.  7,  Insane  person  ;  ss.  2815,  2830,  Over- 

seer of  poor,  428. 

45.  R.  L.  s.  4508,  Fees— Sheriff  ;  s.  4647,  Fees— Copy  of  RecoiJa,  448. 

46.  B.  L.  ss.  1868,  4228-35,  Jurisdiction  of  justices  of  peace  in  criminal 

cauaea,  678. 

47.  R.  L.  as.  3814,  3884,  Intoxicating  liquor,  580. 

43.    R.  L.  chap.  93,  Insolvent  tsw — Ami gjiee— Debtor,  608. 

49.    R.  J>.  ss.  1001-3,  Adminidtrator- Husband- Witness  act,  479. 

60,  R.  L.  B.  826,  Judgment  of  justice  of  peace  not  to  be  set  aside ;  s.  1420, 

Awlila  querela,  509. 

61.  R.  I.,  fa.  2823-0,  Highway,  laying  out,  633. 

52.    R.  L  as.  2375-6,  Highway— Commissioners,  569. 

68.    E.  L.  B.  981,  Statute  of  Frauds— Guaranty,  428. 

61.     R.  L.  a.  2272,  Executor,  597. 

55.    R.  L.  c.  70,  Partition  of  real  estate,  635. 

58.    R.  L.  a.  1450,  Tender,  851. 

STENOGRAPHER.     Sm  Practice  16. 

Stenographer's  transcript  of  dumb  witness'  testimony.     See  Evidekcb  14 
and  p.  178. 
STOCKHOLDERS.    See  Trust  Company. 
SUBROGATION.    See  Mobtoaob  12. 
SUCCESSIVE  ACTIONS.    See  Abuitratio.i. 
SURVIVING  PARTNER.    Set  Chancbry  22. 
TAX.    See  lIiGHtVAT  7 ;  Fleadinq  3,  4 ;  School. 

TAX.4TJ0N. 

1.  Highway  Tax— Warrant.  It  was  held  that  an  old  warrant,  made 
by  alterations  to  serve  aa  aueh  to  several  successive  tax  bills,  which  warrant 
was  dated  in  1882,  and  inlADdad  by  the  selectmen  to  apply  to  the  tsx-bill  of 
that  year,  was  inapplicable  to  the  tax-bill  of  1681 ;  and  that  the  defendant 
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collector  could  not  justify  under  it  the  taking  of  s  tas-payer'B  property  to 
pay  a  tax  of  1831.     MoaeU  v.  Borlon,  31. 

2,  Collector.  It  is  necessary  that  a  collector  of  town  taxes  abould  have 
«  legal  varrant  to  collect  unpaid  highway  taxes  delivered  to  him  by  the 
selectmen  under  R.  L.  b.  3053.    lb. 

8.  Quarry  Leased.  A  slate  quarry,  leased  for  the  purpose  of  manu- 
facturinj;  roofing  slate,  should  be  set  in  the  list  of  lessor ;  and  if  set  in  the 
list  of  the  lessee,  a  tax  assessed  thereon  is  invalid.     Hughes  V-  Fail,  41. 

4.  Rbal  Kstats.  Real  estate,  within  the  meaning  of  the  tax  law,  is 
land  with  its  fixtures  and  accessories, — land,  measurable  and  capable  of  de 
scription  by  metes  and  bounds.     lb. 

5.  CoKPORATjON — NoN-RESiDKNTSTOCKHOLDKBa.  Under our statote — 
R.  L.s.  283 — the  stock  of  nou-re^ident  stockholders  of  a  corporatiou  located 
in  this  State  may  be  legally  set  in  the  list  of  the  town  in  which  the  corpora- 
tion has  its  principal  place  of  business ;  and  the  corporation  compelled  by 
mandamui  to  pay  the  taxes  assessed  upon  such  stock.  St.  AUian*  v.  National 
Car  Co.  68. 

6.  Constitutional  Law.  A  statute  authorizing  suob  taxation,  and  al- 
lowing the  corporation  to  deduct  the  taxes  thus  paid  from  the  dividends  due 
to  such  Btockbolders,  is  constitutional.    lb. 

7.  Charter.  When  a  charter  is  taken  subject  to  future  legislation,  it 
may  be  monlified  not  only  by  special  amendments,  but  also  by  a  general  law. 
lb. 

8.  AfUT  the  parties  had  formally  agreed  in  their  statement  that  the  ''  list 
was  duly  made  out,  verified,  aud  returned  according  to  law,"  if  notice  of  as- 
sessment were  necessary,  the  court  would  hold  that  it  was  given.     Jb. 

TENANTS  IN  COMMON.     Set  Lien;  Replevin. 

TENDER  in  action  of  trespass.     See  Trespass  6,  and  p.  654. 

TESTATOR,  declarations  of.     See  EriDENCB  7. 

TORT,  wife's.     See  Chattel  Mortgage  4. 

TOWN  OFFICERS,  pay  for  their  services.    See  Lister  and  p.  875. 

TREES,  GROWING.    See  Chancery  19. 

TRESPASS. 

1.  Trespass  on  the  freehold  will  not  lie  in  this  State  for  a  trespass  com- 
mitted on  lands  in  Massachusetts.    NUet  v.  Howe,  888. 

2.  Realty.  Boards  in  a  com  barn,  used  for  a  permanent  floor,  and  stone 
posts,  deposited  upon  the  farm  for  the  purpose  and  with  the  intention  of 
building  necessary  fences,  could  not  lawfully  be  sold  as  personalty  by  an  of- 
ficer on  the  extent.    Hackett  V.  Anuden,  482. 
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3.  Trespass  dt  bonu  ia  the  proper  form  of  action  to  recover  for  tbe  boards 
aud  |io9ta ;  as  the  clitiin  was,  not  for  breaking  aud  entering,  but  for  taking 
and  carrjiug  away.     lb. 

i.  A  husband  cannot  sustain  an  action  of  trespass  and  trover  in  his  own 
name  for  the  conferston  o£  his  wife's  propertj.    Baekett  v.  liewill,  442. 

5.  Pekce-^Realtt.  The  defendant  was  lessee  and  in  posfession  of  a 
farm  purchased  by  the  plaintiff  before  (he  lermitiation  of  the  lease,  and 
quit  under  an  agreement  with  the  plaintiff,  that  he  could  take  away  for  fire- 
wood "  from  fallen  trees,  or  dead  wood,"  for  his  use  during  one  winter.  He 
drew  off  three  or  four  loads  of  old  rails,  the  refuse  material  of  a  feoce  which 
had  been  removed  ;  Held,  that  it  was  no  part  of  the  realty  ns  l)eing  a  fence; 
and  that  trespaas  quart  cUiiaum  would  not  lie.     PulUnglim  v.  Goo'lioin,  041. 

6.  Under  a  count  in  trespass  alleging  dami^es  only  to  grast,  com,  and 
treei,  evidence  is  not  Bdniissible  to  prove  injury  to  grape  vine;  and  garden 
vegtIabUi,  when  a  tender  has  been  made.     Spaulding  v.  Warner,  654. 

7.  Malice.  In  au  action  of  trespass  for  injury  done  by  the  defendant's 
cow,  evidence  of  bantering  and  stone  throwing  between  the  parties  on  some 
other  occasion  than  when  the  cow  broke  in,  ia  not  admissible  for  ihe  pui-pose 
of  showing  malice.    Jb. 

8.  The  defendant  made  a  tender  under  the  statute  of  S10 — R,  L.  s.  1450 
— more  than  sufficient  to  cover  the  damages  and  costs;  the  jury  allowed  the 
plaintiff  9J  damages;  but  tlio  court  rendered  judgment  fur  the  defendant  • 
HeU,  error;  that  the  plaiutiff  was  entitled  to  a  judgment  on  her  verdict,  her 
co)its,  &c.;  that  the  defeiidaut  shoidd  recover  hid  costs  in  the  County 
Court  subsequent  to  the  tender,  and  execution  issue  for  the  balance.     Jb. 

9.  Practice.  Tender.  Tha  tender  is  not  a  defence,  but  a  niatt«r  of 
proof,  L)eiLriiig  on  the  question  of  coxU.    lb, 

10.  pRESUMi^iON.  It  is  presumed  that  the  County  Court  found  that  the 
defendant  acted  in  good  faitU ;  thai  tlie  lender  was  kept  good  by  bting 
brought  into  court;  and  that  the  court  properly  exercised  iti  discretion, — as 
it  rendered  judgment  for  the  defendant  to  recover  his  costs  when  he  was  not 
entitled  to  them  without  Ihe  fiuding  of  good  faith,  &c.    Jb. 

1 1.  The  court  can  refer  to  the  docket  entries  though  not  made  a  part  of 
the  bill  of  eicepiions.    Jb. 

12-    Evidence  was  admitted  as  to  a  division  of  the  feoce ;  but  if  error,  it 
was  harmless.    Jb. 
TRIAL,  CONDUCT  OP.    See  Practick  ;   Criminal  Law. 
TRIAL  BY  JURY.    See  Exkcqtors  and  AoMiNisTRATons  8. 

TROVER. 

The  title  to  property  does  not  pass  when  possession  u  obtained  by  fraud ; 
and  trover  will  lie  therefor.     Set  Fraud  and  p.  505. 


i 


See  Trespass  4. 

TRUSTEE.     See  BzEcnTORs  akd  Administrators  6. 
TRDST  FUND.    Ste  Exkcdtors  and  ADMiNiflTRAXons  8,  6  ;  Plrad- 
IKO  16. 

TRUST    COMPANY. 

1.  Stockholdbrb — AssBSdMENT.  The  charter  of  the  St.  Albans  Trust 
CQmpsDy  provided  :  "  If  at  anj  time  the  capital  stock  paid  iuto  said  corporSf 
tioD  shall  be  impaired  by  loasus  or  otherwise,  the  dinrcbora  shall  forthwith 
repair  tiie  same  by  asMSdment."  The  trust  company  beiug  insolvent  and 
under  the  control  of  areceirer;  Heii,  that  a  personal  liability  is  oot  im- 
posed npOQ  the  stockholders,  and  that  tbey  cannot  be  assessed  for  the  purpose 
of  pHying  the  creditors ;  and  that  the  purpose  of  said  prnvisioD  was  rather 
to  prevent  the  continuance  ot  business  with  impaired  capital.  Deiaty  v. 
The  St.  Atban*  Tntt  Co.  883. 

2.  Forfeiture  of  Charter.  The  mode  of  process,  by  which  the  coi^ 
porate  franchises  oE  an  incorporated  trust  company  may  be  adjudged 
forfeited,  is  by  writ  of  ti^ire  faeuu,  under  the  statute,  R.  L.  c.  72,  prosecuted 
in  the  name  of  the  State,  and  not  by  complaint  for  a  writ  of  quo  warrants, 
prosecuted  in  the  name  of  a  private  persoo,  uoder  chapter  74,  K.  L.  Green 
and  wife  v.  The  St.  AWam  7'nul  Co.  340. 

3.  The  statutory  remedy  by  impltcatiou  supersedes  the  common  law.    lb. 

4.  Insolvrnt— Liability  of  DiaECTons— Law— Equity,  An  action 
at  law  will  not  lie  in  favor  of  a  creditor  of  an  insolvent  trust  company  in 
the  hands  of  a  receiver  against  its  directors,  fonoded  on  a  section  of  the 
charter  which  provides  that  they  shall  be  liable  for  loss  sustained  through 
their  unfaithfulness  in  the  discharge  of  official  duty.  A  suit  in  equity  is 
the  proper  remedy.     Croion  v.  BrainTd  and  othere,  S^&, 

TRUSTEE  PROCESS. 

1.  The  principal  defendant,  as  agent  of  the  claimant,  entered  into  a  con- 
tract to  build  a  bridge  for  the  trustee.  Both  the  claimant  and  defendant 
worked  on  the  bridge,  the  former  employing  the  latter,  and  paying  him. 
The  otGcerg  of  the  town  did  not  knuw  of  the  agency;  Held,  that  the 
trustee  should  be  di«charged ;  and  that  the  fund  belonged  to  the  claimant. 
Dan*  T.  Wiileyand  Tt.  125. 

3.  The  proceeds  of  exempt  property  cannot  be  attached  on  trustee  proc- 
ess.   See  Exempt  and  p.  203. 

8.  Both  the  plaintiff  and  defendant  resided  in  the  State  of  New  York ; 
the  contract  upon  which  the  suit  was  brought,  and  the  contract  upon  which 
it  was  sought  to  charge  the  trustee  were  made  in  tb^.'t  State ;  the  debt  was 
IS  rendered  there,  and  was  due  and  payabl^tbere;  and  the  trustee 


ia  a  body  corporate  existing  under  the  laws  of  New  York,  operating  a  eon- 
tiuuous  line  of  railroad  from  Troj,  N.  Y.,  to  Rutland,  Vt.;  Held,  on  these 
facts,  and  others  agreed  to,  g.  v.,  that  the  trustees  should  be  discharged. 
Toiele  V.   Wilder  and   Tr.  622. 

UNDUE  INFLUENCE.      See  Evidxkck  7;  Fhaum,  Statdte  of,  2. 

USAGE.    Set  Lister. 

USURY. 

1.  Id  an  action  against  a  bank  to  recover  the  penalty  for  the  taking  of 
illegal  interest,  the  usurious  transaction  having  been  conducted  nominally 
at  least  by  the  cashier,  but  claimed  by  the  plaintiff  to  be  a  mere  cover  of  the 
bank  to  conceal  its  part  in  receiving  the  usury,  the  referee  failed  to  find 
the  material  fact,  which  of  the  two  the  plaintiff  negotiated  witli,— the  bank, 
or  the  cashier  individually ;  but  reported  the  facts  for  and  against  the 
plsintifC's  theory,  and  submitted  to  the  court,  not  to  infer  the  Joel,  but  to 
decide  whether  the  "things  done  amounted  in  iaai  to  a  mere  cover,"  &c. ; 
Held,  tliat  it  was  not  an  inference  of  law  but  a  pure  question  of  fact, 
and  thut  the  court  had  no  authority  to  infer  from  the  reported  facts,  that 
the  loan  was  made  by  the  defendant,  and  the  manner  of  it  a  trick  to  evade 
the  usury  laws.     Darbg  v.  The  Firil  Nat.  Bank  of  Si.  Albane,  870. 

2.  The  notes  received  by  the  cashier  were  subsequently  turned  over  to 
the  bank ;  hut  it  was  not  found  that  it  adopted  the  transaction,  or  that  it 
received  the  illegal  interest.     lb. 

8.  In  an  action  to  recover  for  usury,  the  plaintiff  testified,  that  he  gave 
his  note  to  the  defendant  for  93,000,  payable  in  three  years  with  annual  in- 
teiest,  secured  by  mortgage  on  his  farm,  and  received  therefor  91.700 ;  that, 
in  about  two  years,  he  had  paid  977 ;  that  the  defendant  was  tiireatening  to 
foreclose ;  that  thereupon  ha  sold  his  farm,  a  part  to  B.  and  a  part  to  D,,  un- 
der an  arrangement  with  the  defendant,  that  they  should  pay  its  tnorlgaga 
partly  in  money  and  the  balance  in  their  notes,  the  last  one  running  ten 
years  ;  and  that  the  defendant  in  setUing  with  the  plaintiS  cliarged  one  per 
cent  on  these  exchange  notes,  making  about  9135.  The  defendant  admitted 
the  9300  was  usury,  oSered  no  evidence,  and  declined  to  go  to  the  jury ; 
Held,  (i)  all  that  the  evidence  tended  to  prove  should  be  taken  as  proved;  (b) 
that  the  arrangement  in  effi:ct  was  an  extension  of  the  original  loan,  and  the 
8135  was  usury.     Hauikint  v.  The  Nal.  Life  Int.  Co.  601. 

Sie  MoRTOAQE  13,  Skt  Off. 

VARIANCE.    See  Prxoticb  21. 

VENDOR— VENDEE.     See  Sale. 

VOLUNTARY  0"GAN1ZATI0N  (band).     See  Replevin. 

VOTE.     See  School. 


WARRANTY,  IMPLIED.     Ste  Sale  2,  3. 
WARRANT.     See  Taxation  2. 

WATER  COURSE  AND  WATER  RIGHTS. 

1.  A  court  of  equilj  will  not  grant  an  iiijunction  where  it  would  be  bj 
indirection  decreeing  &  forrpjture  of  a  charter;  or,  it  being  dlscretionarr, 
when  it  would  be  inequitable ;  thus,  the  defendnnta  were  the  owners  of  the 
stock  and  frauchine  of  a  corporation  organized  under  a  chailer  granted  by 
the  legislature,  and  b;  which  the  original  corporators  were  nuthorized  to, 
and  bad  erected  and  maintained  a  dam  for  locking  on  certain  falls  io  the 
Connecticut  river  for  about  fifty  years  in  the  place  where  it  was  proposed 
to  build  tlie  new  dam  ;  and  the  couit  refiiaed  an  injunction  restraijiing  an 
erection  of  the  dam;  and  this,  aa  it  would  iiidjrecil;  work  a  forfeiiure  of 
the  charter,  in  which  there  was  do  provision  for  its  temiinntion.  Water  )ind 
bean  used  for  many  yeara  from  the  old  dnm  to  propel  the  machinery  of  a 
aaw-mitl.     Otiaqurehee   WooUn   Co.  v.  Newlon,  451. 

2.  And  the  injunction  was  refused  although  the  old  dam  had  been  carried 
away  by  a  flood  some  twenty.ftva  years  ago,  and  nothing  had  been  done  un- 
der the  charter  since;  and  although  the  new  dam  was  to  be  utilized  for 
manufacturing  purposes,  instead  of  maintaining  the  IocIin,  tl:ere  being  no 
necessity  for  them;  and  although  the  dam  would   cause   the   water   to   set 

.   back  a  tittle  on  the  water  wheel  that  propelled  the  orator's  mncliiuery.     lb, 

8.  While  a  franchise  may  be  adjudged  forfeited  upon  proof  of  long  con- 
tinued and  int«ntioaal  non-Mser,  it  cnn  only  be  in  a  court  of  law  and  in  a 
proceeding  to  test  the  right.    lb. 

4.  A  statute  is  unconstitutional  which  nuthorized  the  orator  to  erect  g;ites 
on  the  defendant's  land  at  the  outlet  oE  Willonghby  lake  fur  the  parpo«e  of 
storing  water;  and  an  injimction  restraining  the  detendant  from  iLiterfering 
was  denied.     Sta  Co>'STI1  utioxal  Law  &  and  p.  12S. 

6.     Dauaqxs,  for  flowing  cellar.     See  Dauaqbs  an<]  p.  479. 

See  JosTicfc  of  Fback  6  and  p.  472. 

W.4IVER.  See  I.isurance ;  Chancrky  8;  Probatb  Court  10;  Hioti- 
WAYl;  JcsTtcif  OF  Pbacb  3. 

WAY,  RIGHT  OP,  FKOU  NECESSITY. 
While  a  right  of  way  is  never  created  by  mere  necessity,  the  necessity  is 
evidence  to  establish  the  iuiplieit  grant  or  reservation  of  such  right;  thns 
the  orator's  grantor  conveyed  twenty-six  acres  of  land  to  the  defendant 
father,  ibey  succeeding  to  his  title,  and  reserved  one  acre  '  containing  a 
slate  quarry,  as  now  partinlly  opened  for  the  purpose  of  qnnriying  slate," 
with  the  privilege  of  repurchasing,  for  a  designated  price,  ns  much  atidiiional 
land  "  as  is  needful  for  quarrying  purposes."    Subsequently,  under  this  re- 


served  right,  the  graiilee  coavejed  to  the  orator's  predeceMor  8  66-100 
acres,  "to  be  used  for  quarrjiog  purposes  only,"  with  ft  stipulktion  Id  the 
deed  that  the  grantee  should  "keep  up  the  feoces,  gates,  sod  bars,  whenever 
he  shaJl  find  it  oecessarj  to  open  the  same  in  passing  to  or  from "  the 
quarrj.  At  the  time  of  the  conveyances,  and  ever  since,  tbere  was  a  farm 
road  leading  from  the  quarry  through  the  twenty-sii  acres,  to  a  higLvsy, 
across  which  road  was  a  gate  or  bars;  and  which  road  was  the  only  means 
of  egress  except  over  the  lands  of  others,  and  that,  only  by  permission.  A 
bill  in  equity  having  been  brought,  praying  that  the  defendants  be  restrained 
from  interfering  with  the  orator  in  his  use  of  the  vray,  and  from  commenc- 
ing suits,  &c. ;  Held,  (a)  that  there  was  an  implied  reservation  of  right  of 
way;  (Jj)  that  the  orator  was  under  no  obligation  to  purchase  the  right;  (c) 
that  the  deed  reconveyiiig  the  3  55-100  acres  clearly  leoognized  the  right. 
WitteeU  v.  Minogue,  01(t. 

WIDOW.    5m  Ohakcbky  14;  Pbobatk  Coubt  12. 

WIFE,  TORT  OF.    Stt  Chattel  Uortoaob  4;  Mabrisd  Womah. 


1.  When  an  executor  promised  to  pay  an  heir-at-law  a  c«rt«a  sum  of 
money  io  consideration  that  he  would  not  further  oppose  the  probata  of  the 
will.     See  Fbauds,  Statute  of,  2.    BeUowt  v.  Sawlet,  164. 

2.  When  the  heirs  fraudulently  procure  a  will  to  be  sat  aside,  by  agree- 
ment between  themselves,  igiioringtbe  rights  of  minor  legatees.  Set  ChaM'- 
CERY  20.     n'tlherbee  v.  Chase,  847. 

See  Chancerv  27;   Probate  Court;   Evidence  7;  Witness  2. 

WITNESS. 

1.  Husband.  When  a  husband  is  made  a  party  defendant  with  others 
in  a  bill  brought  by  his  wife  to  redeem,  on  tlie  ground  that  she  has  a  home- 
stead right  in  the  premises,  he  is  uot  a  witness  for  her.  WelU  v.  Tucker, 
223. 

2.  WirE.  A  married  woman  is  not  a  witness  in  a  suit  to  determine  the 
validity  of  a  will,  when  she  is  a  legatee,  and  her  liusband  a  party  to  the  suit. 
Crocker  v.  Chaie,  413. 

3.  An  overseer  of  the  poor,  in  contracting  with  one  tor  the  support  or 
labor  of  an  insane  pauper,  is  not  a  party  to  the  contract,  but  an  agent  of 
the  town;  and,  after  tlie  death  of  the  overseer,  in  an  action  by  the  pauper 
to  recover  pay  for  his  labor,  his  employer,  under  the  statute,  is  a  witness  in 
his  own  behalf  to  prove  a  settlement  with  the  overseer.  R.  L.  ss.  1001-2. 
BiUingi  v.  Kneen,  428. 

4.  A  husband,  who  is  administrator  of  the  estate  of  his  wife's  father,  she 
being  sole  heir,  is  a  witness  in  an  action,  prosecuted  by  him  as  administrator, 


U>  recover  for  dami^es  occasioaed  bj  the  defendant'e  raising  liia  dam,  and 
thereby  caaeing  the  water  to  set  back  oo  the  iDtestat«'s  land;  and  this  on 
the  ground  that  the  wife  was  not  an  actaal  party  to  the  suit,  and  the  statute 
— R.  L.  B.  1001 — had  remoTed  the  disqualifying  element  of  int«reat.  Wiltey 
V,  Hunter,  47B. 

5.  Rrlea.sk.  But  if  the  husband  were  disqualifted  because  of  his  wife's 
interest,  her  release,  executed  to  a  third  party  in  trust  for  ber  husband,  with 
an  indemnity  to  her  against  oosts,  would  not  ramore  his  incompetency.     lb. 

9.  In  such  a  cas8  Iha  defendant  is  not  a  witness  under  the  statute — R.  L. 
s.  1003 — to  proTO  facts  that  bear  directly  upon  the  main  issue ;  oi',  facts  col- 
lateral to  the  issue,  if  immaterial;  or,  a  contract,  evidenced  by  deed,  though 
made  with  a  party  now  living.    lb. 

7.  Attornby,  when  not  a  witness.     See  Fkactice  17  and  p.  533. 

8.  Leqatkk,  when  not  a  witness.     See  Etidince  9  and  p.  413. 


X. 
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